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PREFACE 

TO  THE  FOURTH  EDITION. 


In  presenting  the  Fourth  Edition  of  this  Work  to 
the  profession  and  the  public  we  desire  to  make  the 
following  prefatory  remarks. 

The  Supreme  Court  of  Judicature  Acts,  1873  and 
1875,  have  rendered  necessary  the  excision  of  some 
of  the  matter  contained  in  the  preceding  edition  and 
the  remodelling  of  more.  The  latter  task  cannot, 
obviously,  be  satisfactorily  performed  until  judicial 
decisions  have  settled  the  exact  scope  of  many  of 
the  new  Rules  of  Court. 

We  have  availed  ourselves  of  the  space  which 
has  been  set  free  by  the  dropping  out  of  old 
matter  to  incorporate  into  the  text  many  branches 
of  law  more  or  less  intimately  connected  with 
Evidence,  which  were  previously  omitted  in  order 
to  keep  the  work  within  a convenient  size.  Without 
putting  forward  any  claim  to  that  exhaustiveness 
which  other  works,  dealing  with  the  Law  of  Evidence 
aim  at,  we  venture  to  think  that  “ Powell  on 
Evidence”  will  now  be  found  not  only  sufficiently 
complete  for  the  student,  but  also  for  the  general 
purposes  of  the  practitioner. 

A variation  in  the  sequence  of  the  chapters  has 
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been  adopted  with  the  view  of  producing  a more 
symmetrical  arrangement. 

Many  important  statutes  (in  addition  to  the 
Judicature  Acts)  have  been  passed  since  the  date 
(1868)  of  the  last  Edition  of  this  Work:  these  will 
be  found  alluded  to  in  the  proper  places.  In  addi- 
tion to  this,  we  have  selected  for  incorporation  into 
its  pages  the  most  valuable  of  the  many  judicial 
decisions,  since  the  above  date,  bearing  more  or  less 
directly  on  the  Law  of  Evidence ; but,  while  doing 
so,  we  have  steadily  adhered  to  the  principle  of  not 
overloading  the  book  with  cases. 

References  to  the  corresponding  Indian  Law  will 
be  found  in  footnotes  throughout  the  body  of  the 
Work;  and  the  important  and  interesting  Indian 
Evidence  Act  is  given  in  extenso  in  the  Appendix, 
together  with,  for  the  benefit  of  Indian  practitioners, 
the  decisions  of  the  Indian  Courts  thereon  up  to  a 
recent  date  noted  against  the  proper  sections. 

JOHN  CUTLER. 

E.  E.  GRIFFIN. 


Lincoln’s  Inn, 
Augvst,  1875. 
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TO  THE  THIRD  EDITION. 

— ♦ — 

In  preparing  tlie  Third  Edition  for  the  press  we  have 
not  departed  radically  from  that  portion  of  the  plan 
of  the  Author  which  seems  to  have  been  to  illustrate 
each  point  by  quoting  only  the  most  important  deci- 
sion, and  not  to  overload  the  W ork  by  a multitude  of 
cases.  Our  alterations  have  been  threefold : first,  we 
have  attempted  to  bring  the  law  down  to  the  close  of 
the  last  year — a task  of  considerable  magnitude,  for, 
although  during  the  eight  years  which  have  elapsed 
since  the  pubhcation  of  the  last  edition  the  statutory 
alterations  in  the  Law  of  Evidence  have  been  few, 
still  its  rules  have  been  modified  by  a large  number  of 
decisions,  the  most  important  of  which,  to  the  number 
of  several  hundreds,  we  have  selected  for  quotation. 
Secondly,  we  have  endeavoured  to  make  the  Work 
more  useful  to  the  practitioner  in  Equity  by  quoting 
a large  number  of  Chancery  cases,  and  by  incorpo- 
rating the  principles  and  practice  of  the  Law  of  Evi- 
dence adopted  by  the  Court  of  Chancery.  As  there 
exists  at  present  no  modem  work  devoted  exclusively 
to  these  subjects,  this  alteration  may  give  the  edition 
greater  value  to  the  practitioner  for  use  not  only  in 
the  Court  of  Chancery  but  also  in  cases  falling  under 
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the  equitable  jurisdition  of  the  County  Courts. 
Thirdly,  we  have  referred  to  the  salient  Kules  ot 
Evidence  adopted  in  the  Anglo-Indian  Courts,  adding 
the  chief  part  of  the  Indian  Evidence  Act  in  the  Ap- 
pendix. This  we  have  done  for  the  following  reasons  : 
that  it  may  be  found  usehil  in  England  to  those  study- 
ing for  the  Indian  Bar  or  the  Indian  Civil  Service ; 
and  in  India,  to  the  practitioner,  as  supplementary  to 
works  treating  exclusively  of  Indian  Evidence.  It 
also  appears  to  us  that  the  time  cannot  be  far  distant 
when  the  existing  English  Law  of  Evidence  will  be 
consolidated  into  a statute,  and  that  it  may  be  then 
found  desirable  to  alter  certain  rules  and  perhaps  to 
adopt  the  substance  of  some  of  the  clauses  of  this  Act 
of  the  Indian  Legislature. 

In  conclusion,  we  desire  to  acknowledge  the  assist- 
ance which  we  have  derived  from  the  text  books  on 
various  branches  of  the  law;  to  particularize  them 
would  be  invidious,  to  enumerate  them  all  would  be 
for  obvious  reasons  unnecessary. 

JOHN  CUTLEK. 

E.  FULLEK  GRIFFIN. 


Lincoln’s  Inn, 
Fehruary,  1868. 
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CHAPTER  I. 

GENEKAL  PEINCIPLES  OF  EVIDENCE. 

Since  mathematical  or  demonstrative  certainty  is 
unattainable  in  any  of  the  affairs  of  daily  life,  courts 
of  justice,  like  individuals,  are  compelled  to  be 
satisfied  with  that  inferior  kind  of  certainty  which  is 
called  moral.  All  moral  science,  of  which  law  is  the 
practical  expression,  consists  intrinsically  of  inquiry 
and  investigation,  which  are  infinite  by  nature,  but 
finite  by  necessity:  and,  in  the  administration  of 
justice,  the  exigencies  of  public  and  private  business 
require  that  this  limit  should  be  neither  recondite 
nor  fanciful,  but  well  defined  and  according  with  the 
maxims  and  experience  of  common  sense.  There- 
fore moral  probability,  or,  as  it  is  erroneously  termed, 
moral  certainty,  is  the  utmost  to  which  the  science  ^ 
of  legal  evidence  aspires.  In  this  respect,  the 
analogy  betsveen  ethics,  or  moral  philosophy,  and 
the  English  Law  of  Evidence  is  complete.  As  in 
r.  13 
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ethics,  and  in  all  purely  transcendental  inquiries 
which  seek  for  knowledge  beyond  the  limits  of  the 
senses,  the  logical  result  is  seldom  more  than  a slight 
elevation  or  depression  of  one  of  two  or  more  sets  of 
competitive  probabilities  (u) : so  moral  philosophy, 
when  applied  to  the  daily  business  of  life,  and  made 
a standard  and  a test  of  the  existence  or  non-exist- 
ence of  uncertain  and  disputable  facts,  gives,  as  the 
result,  only  a greater  or  less  amount  of  verisimilitude, 
or  probability.  The  region  of  evidence  lies,  there- 
fore, exclusively  between  moral  certainty  on  the  one 
hand,  as  its  most  perfect  extreme,  and  moral  possi- 
bility on  the  other,  as  its  most  imperfect  extreme. 
It  does  not  look  for  more  than  the  first,  and  it  vdll 
not  act  on  less  than  the  last.  Its  whole  object  is  to 
produce  those  convictions  which  spring  spontaneously 
from  the  suggestions  of  the  intuition,  as  embodied 
in  the  conclusions  of  the  reasoning  or  comparative 
faculty  of  the  mind ; and  in  every  case  the  last  con- 
clusion of  the  speculative  intellect  rightly  suggests 
and  governs  the  first  outward  operation  of  the 
practical  mind  (6).  From  such  a speculative  con- 
clusion there  may  spring  also  ulterior  inferences, 
connected  strictly  in  a chain  of  cause  and  effect : for 
‘^if  a strong  probability  be  raised  by  express  evi- 
dence, unless  the  probable  consequence  may  be 
inferred,  the  business  of  life  could  not  be  conducted, 
and  justice  could  not  be  administered”  (c).  But  the 

(a.)  Cicero  De  Officiis:  Butler’s  Analogy  of  Religion. 

(J)  Aristotle,  Eth.  Nic.  lib.  6. 

(c)  Per  Lord  Campbell,  C.  J.,  Wkeelton  v.  Hardisty,  8 E.  & B. 
279.  , 
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fundamental  maxims  of  the  Law  of  Evidence  are  not 
by  any  means  founded  on  the  most  approved  princi- 
ples of  modem  metaphysics;  for,  bounded  and 
fallible  as  the  human  senses  are  in  their  demonstra- 
tion, yet  the  science  of  evidence  recognizes  in  them 
its  best  and  highest  exposition.  Thus,  it  is  often 
stated  that  the  English  Law  of  Evidence  may  be 
regarded  as  primarily  always  striving  after  the  de- 
positions of  eye-witnesses.  Yet  their  statements, 
although  always  valuable,  are  so  far  from  being,  as 
is  sometimes  supposed,  of  a demonstrative  character, 
that  they  are  often  intrinsically  less  satisfactory  than 
many  other  grades  of  presumptive  evidence,  which 
are  nominally  inferior.  Ignorance,  passion,  preju- 
dice, and  other  constitutional  infirmities  of  the 
witness,  which  are  far  beyond  the  sight  or  conjecture 
of  either  a judge  or  jury,  may,  and  constantly  do, 
without  the  consciousness  of  the  deponent,  distort 
liis  evidence  so  far  as  to  render  it  absolutely  worth- 
less ; although  it  may  be  delivered  with  perfect 
calmness  and  consistency,  and  even  remain  unshaken 
by  the  most  searching  cross-examination.  As  a 
general  rule,  however,  a rigid  cross-examination, 
coupled  with  a careful  observation  of  the  demeanour 
of  the  witness  {cl),  will  throw  considerable  light  upon 
his  credibility.  Simplicity,  minuteness,  and  ease 


(^f)  By  the  Indian  Code  of  Civil  Procedure  (Act  viii.  of  1869, 
8. 1 72),  the  court  is  directed  to  “record  such  remarks  as  it  may  think 
material  respecting  the  demeanour  of  the  witness  while  under  exa- 
mination.” By  the  Code  of  Criminal  Procedure  (Act  x.  of  1872, 
8.  341),  a similar  duty  is  imposed  on  every  sessions  judge  and 
magistrate. 
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are  the  characteristics  of  truth ; evasion,  exaggera- 
tion, over-zeal  for  either  party,  too  great  readiness 
in  answering,  are  indications  of  insincerity,  if  not  of 
falsehood.  A still  more  alarming  ground  for  dis- 
trust lies  in  the  possibility  that  the  witness  may  be 
committing  perjmy ; and  the  experience  of  the  pro- 
fession has  added  tenfold  weight  to  this  deplorable 
hypothesis.  The  suspicion  with  which  oral  evidence 
is  often  regarded  ■will  not  be  lessened  by  the  recent 
statute  {d),  which  enacts  that  “ if  any  person  called 
to  give  evidence  in  any  court  of  justice,  whether  in 
a civil  or  criminal  proceeding,  shall  object  to  take 
an  oath,  or  be  objected  to  as  incompetent  to  take  an 
oath,  such  person  shall,  if  the  presiding  judge  is 
satisfied  that  the  taking  of  an  oath  would  have  no 
binding  effect  on  his  conscience,  make  the  foUo'wing 
promise  and  declaration : ‘I  solemnly  promise  and 
declare  that  the  evidence  given  by  me  to  the  court 
shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,’  and  any  person  who,  having  made  such 
promise  and  declaration,  shall  wilfully  and  corruptly 
give  false  evidence,  shall  be  liable  to  be  indicted, 
tried  and  convicted  for  perjury  as  if  he  had  taken  an 
oath  ” (e). 

The  reliance  placed  upon  the  statements  of  others 
arises  from  an  instinctive  tendency  to  confide  in  their 
veracity,  and  from  our  faith  in  human  testimony 
being  on  the  whole  sanctioned  by  experience.  This 


(d)  32  & 33  Viet.  c.  68. 

((?)  By  the  Indian  Oaths  Act,  1873,  it  is  provided  that  when  a 
witness,  interpreter  or  juror  is  a Hindu  or  Mohammedan,  or  has  an 
ohjection  to  making  an  oath,  he  shall,  instead  of  making  an  oath, 
make  an  affirmation. 
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reliance  is  increased  by  corroboration.  In  spite  of  the 
maxim  testimonia  ponderanda  sunt  non  numeranda, 
the  evidence  of  three  witnesses  carries  more  weight 
than  that  of  two,  i.  e.,  where  the  three  witnesses  are 
independent.  It  should  also  be  noted,  that  in  esti- 
mating the  value  of  evidence  more  weight  should  be 
given  in  matters  of  observation  to  the  testimony  of 
an  educated  than  to  that  of  an  uneducated  man ; and 
that  the  testimony  of  a man  who  swears  positively 
that  a certain  conversation  took  place  is  of  more 
value  than  that  of  one  who  says  that  it  did  not, 
because  the  evidence  of  the  latter  may  be  explained 
by  supposing  that  his  attention  was  not  drawn  to 
the  latter  at  the  time(y’).  Another  ground  for 
reliance  on  testimony  is  its  probability,  i.  e.,  its  accord- 
ance Avith  facts  preAuously  knoAvn  and  believed.  But 
although  probability  is  useful  as  an  aid  to  considering 
the  trtie  value  of  direct  evidence,  it  can  seldom  with 
safety  be  had  recourse  to  alone  for  the  purpose  of 
entirely  invalidating  direct  evidence.  As  connected 
Avith  this  subject  the  remarks  of  Parke,  B.,  may  be 
quoted,  that  “ There,  is  no  better  criterion  of  the 
truth,  no  safer  rule  for  investigating  cases  of  con- 
flicting evidence,  Avhere  perjury  and  fraud  must 
exist  on  the  one  side  or  the  other,  than  to  consider 
Avhat  facts  are  beyond  dispute,  and  to  examine  Avhich 
of  the  tAvo  cases  best  accords  Avith  those  facts,  ac- 
cording to  the  ordinary  course  of  human  affairs  and 
the  usual  habits  of  life  ” (^). 

It  is  universally  the  object  of  courts  to  obtain  the 


(/)  Chomlry  I)ehi  Permd  v.  Dowlnt  Sing,  3 Moo.  I.  A.  357. 
O)  Mir  Asadulah  v,  Bihi  Iniaman,  5 Cal,  W.  R.,  P.  C.  2G. 
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best  evidence.  Hence  second-hand  or  hearsay  evi- 
dence is  generally  inadmissible ; and  it  is  an  inflexible 
rule,  that  secondary  evidence  is  always  inadmissible 
until  the  absence  of  primary  evidence  has  been  ex- 
plained to  the  satisfaction  of  the  court.  Thus,  in  a 
dispute  on  a contract  under  seal,  the  deed  is  primary 
evidence,  and  should  be  produced  to  show  the  terms 
of  the  contract.  As  long  as  it  exists,  and  can  be 
obtained  by  reasonable  diligence,  no  other  written 
or  oral  evidence  of  its  contents  will  be  received ; but 
if  it  be  destroyed,  or  if  it  cannot  be  found  after 
proper  search,  or  if  an  adverse  party,  holding  it, 
refuse  to  produce  it,  after  due  notice,  then  either 
written  or  oral  evidence  may  be  given  by  any  one 
who  is  acquainted  with  the  contents  of  the  deed. 
The  rule  is  the  same  in  the  case  of  written  contracts, 
not  under  seal.  As  long  as  the  writing  exists  it 
must  be  produced,  if  possible ; but  if  it  be  impossible 
to  produce  it,  the  court  may,  in  its  discretion,  allow 
the  contract  to  be  proved  by  secondary  evidence. 

Where  direct  evidence  is  not  obtainable,  and  in 
many  cases  where  it  is,  the  law  permits  facts  to  be 
proved  by  indirect  evidence,  which  is  usually  called 
presumptive  or  circumstantial,  but  is  better  described 
as  inferential.  Even  direct  evidence,  when  analysed, 
is  found  to  be  to  a certain  extent  presumptive,  as  it 
depends  for  its  weight  on  a number  of  circumstantial 
peculiarities  which  afiect  the  credibility  of  the  witness 
or  other  proof : while  it  has  been  asserted  that  what 
is  termed  circumstantial  evidence  is  of  a nature 
identical  with  direct  evidence  (A).  It  is,  however. 


(7t)  Wills  on  Circumstantial  Evidence,  p.  23. 
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a He  to  treat  it  as  differing.  Presumptive  or 
circumstantial  evidence,  as  distinct  from  direct  evi- 
dence, consists  of  inferences  drawn  from  established 
facts,  i.  e.,  certain  collateral  facts  being  established 
or  assumed,  the  court  either  presumes  or  is  asked 
to  presume  from  these  the  factum  prohandum.  To 
give  two  simple  illustrations : If  a man  be  stabbed  in 
a house,  and  another  man  be  seen  running  from  the 
house  immediately  after,  with  a bloody  sword  in  his 
hand,  the  flight,  the  weapon,  and  the  blood  raise,  in 
legal  language,  a violent  presumption  that  the  second 
man  murdered  the  first  (z).  Similarly,  in  larceny, 
where  goods  have  been  stolen  by  a person  unknown, 
and  they  have  been  found  shortly  after  in  the  posses- 
sion of  the  prisioner,  juries  are  always  told  by  judges, 
that  on  this  evidence  alone  they  are  boimd  to  convict, 
unless  they  are  satisfied  with  the  prisoner’s  explana- 
tion of  the  manner  in  which  he  obtained  the  goods. 
But  on  this  class  of  evidence  it  has  been  remarked 
by  a learned  writer  {h),  and  the  remark  is  universally 
applicable  to  all  presumptive  evidence,  that  it  must 
be  admitted  that,  like  every  other  rule  of  human 
institution,  it  will  sometimes  fail  to  guide  rightly. 
I-/ord  Hale  mentions  a case  which  he  says  was 
tried  before  a very  learned  and  wary  judge,  where  a 
man  was  condemned  and  executed  for  horse-stealing, 
upon  proof  of  his  having  been  apprehended  with  the 
horse  shortly  after  it  was  stolen ; and  afterwards  it 
came  out  that  the  real  thief,  being  closely  pursued, 


(i")  Co.  Litt.  6,  b. 

(A)  Russell  on  Crimes,  by  Greaves;  note  by  editor. 
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liad  overtaken  the  man  upon  the  road,  and  asked 
him  to  hold  the  horse  for  him  for  a few  minutes. 
The  thief  escaped,  and  the  innocent  man  was  ap- 
prehended with  the  horse  (/).  In  such  cases,  and 
generally,  it  is  well  to  bear  in  mind,  that  “ where  it 
is  sought  to  establish  a theory  by  circumstantial 
evidence,  aU  the  facts  proved  must  be  consistent  -with 
the  theory ; but  there  must  also  be  some  one  substan- 
tial, credible  fact  inconsistent  with  the  contrary”(7w). 
Hence  it  has  been  decided,  that  since  there  can 
be  no  larceny  of  goods  unless  there  be  a felonious 
intention  in  the  taker’s  mind  at  the  time  of  the 
taking,  a mere  fraudulent  conversion  of  goods  by 
the  taker  after  the  taking  is  no  evidence  that  he  had 
a felonious  intention  at  the  time  of  taldng,  because 
such  a misappropriation  is  consistent  with  the  theory 
that  he  had  no  felonious  intention  at  the  time  of  the 
taking,  but  that  he  conceived  the  intention  subse- 
quently {n). 

What,  then,  is  meant  by  the  term  evidence  ? In 
the  first  place  it  must  be  borne  in  mind  that  there 
is  a wide  distinction  between  evidence  and  proof, 
which  is  the  effect  of  evidence.  “ When  the  result 
of  evidence  is  undoubting  assent  to  the  certainty  of 
the  event  or  proposition  which  is  the  subject-matter 
of  the  enquiry,  such  event  or  proposition  is  said  to 
be  proved  ” (o).  Evidence,  then,  includes  all  legal 


(Z)  2 Hale,  P.  C.  289. 

(m)  Per  Willes,  J.,  Great  Western  Raihvay  v.  Rimmell,  27 
L.  J.,  C.  P.  201;  18  C.  B.  676. 

(n)  R.  V.  Christopher,  Bell,  27. 

(tf)  Whately’s  Logic,  Book  iv.  ch.  iii.  s.  1.  f 
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means,  exclusive  of  mere  argument,  wliicli  tend  to 
prove  or  disprove  any  matter  of  tact,  tlie  truth  of 
which  is  submitted  to  judicial  investigation  ” (Z')* 
There  are  several  divisions  of  evidence,  of  which  the 
most  important  are  the  divisions  into  ( 1 ) primary  and 
secondary,  (2)  sufficient  and  satisfactory,  (3)  direct 
and  inferential,  (4)  original  and  second-hand,  or 
hearsay,  (5)  oral,  documentary  and  real.  The  first 
four  divisions  will  be  discussed  elsewhere.  The  fifth, 
which  is  a threefold  division,  explains  itself*;  but  an 
illustration  may  convey  a clearer  notion  of  real 
evidence  to  the  student : When  a knife,  covered 
with  blood,  is  found  close  to  the  body  of  a murdered 
man,  the  production  of  the  knife  in  court  is  offering 
real  evidence. 

Finally,  it  may  be  remarked  that  the  law  of  evi- 
dence applicable  in  every  case  is  that  of  the  lex  fori. 
To  quote  the  words  of  Lord  Brougham  : The  law 

of  evidence  is  the  lex  fori  which  governs  the  courts 
whether  a witness  is  competent  or  not,  whether  a 
certain  matter  requires  to  be  proved  by  writing  or 
not,  whether  certain  evidence  proves  a certain  fact 
or  not ; these  and  the  like  questions  must  be  deter- 
mined, not  lege  loci  contractus,  but  by  the  law  of  the 
country  where  the  question  arises,  where  the  remedy 
is  sought  to  be  enforced,  and  where  the  court  sits  to 
enforce  it  ” {cf). 


(p)  Taylor  on  Evidence,  s.  1.  Eor  the  definition  of  evidence  in 
India,  see  the  Ind.  Ev,  Act,  s.  3,  The  act  will  be  found  in  extenso 
in  the  Appendix. 

(q)  Bain  v.  Whitehaven  Bailwny  Co.,  10  II.  L.  Cas.  1. 

B 5 


10 


LAW  OF  EVIDENCE. 


CHAPTER  II. 

ON  THE  FUNCTIONS  OF  JUDGE  AND  JURY. 

Ad  quamtionem juris  non  respondent juratores ; 
ad  qucestionem  facti  non  respondent  judices. 
Whether  there  is  any  reasonable  evidence 
is  a question  for  the  judge ; but  whether 
the  evidence  is  satisfactory  is  a question 
for  the  jury  (a). 

The  meaning  of  this  rule,  which  may  be  regarded  as 
fundamental,  is,  that  it  is  for  the  judge  to  decide  on 
the  character  of  all  evidence  that  may  be  tendered, 
and  to  admit  or  reject  it  according  to  its  consistency 
or  inconsistency  with  the  estabhshed  rules  of  courts. 
The  ancient  rule  is,  however,  exploded,  by  which  a 
judge  was  bound  to  leave  a case  to  a jury  if  there 
were  any  evidence  for  their  consideration.  Where 
there  is  merely  a scintilla  of  evidence  a judge  ought 
not  to  leave  it  to  a jury  (^).  At  the  same  time  it  is 
a very  delicate  function  for  a judge  to  withdraw  a case 
from  a jury  on  the  ground  either  that  there  is  no  evi- 
dence, or  merely  a scintilla ; and  it  seems  that  when 
there  is  any  sort  of  primd  facie  presumption  in  a 


(a)  Aver]/  v.  Bowden,  6 E.  & B,  953;  Wheelton  v.  Hardisty, 
8 E.  & B.  232. 

(J)  Per  Cur.  Avery  v.  Bowden,  sup. 
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case  (c),  or  a condition  of  facts  whicli  does  not  clearly 
negative  the  supposition  that  there  is  some  evidence, 
the  decision  is  for  the  jury,  and  not  for  the  judge  {d). 
Thus,  in  actions  for  negligence,  it  has  been  held  by 
the  Court  of  Exchequer  Chamber  that  there  are 
some  accidents  which  imply  negligence  from  the 
very  nature  of  the  cfrcumstances,  as  where  the  plain- 
tiff w'as  struck  by  a brick  which  unexpectedly  fell 
from  a railway  viaduct  immediately  after  a train 
had  passed  (e)  ; though  when  there  is  no  such  pre- 
sumption, the  plaintiff  must  give  affirmative  evi- 
dence of  negligence  {f)\  and  where  the  evidence  is 
equally  consistent  with  the  existence  or  absence  of 
negligence,  the  case  must  be  withdrawn  from  the 
jury  (y).  Wherever  the  judge  discharges  at  once  his 
own  peculiar  functions  and  also  those  of  the  jury, 
then  it  is  his  duty  to  estimate  the  credibility  as  well 
as  the  admissibility  of  evidence. 

It  is  for  the  jndgp.  tp  p-siplain  the  law  to  a jury  (A)  ; 
and  the  jury  is  bound  to  take  the  law  to  be  that 


(c)  Dare  v.  JTeathcote',  25  L.  J.,  Ex.  245. 

(d ) Jenslmry  v.  Newbold,  26  L.  J.,  Ex.  247. 

(e)  Scott  V.  London  Dock  Co.,  3 H.  & C.  696;  Kearney  t. 
Ijyndon,  BrngMon  South  Coast  Railovay,  39  L.  J.,  Q.  B.  203; 
40  L.  J.,  Q.  B.  285;  L.  R.,  5 Q.  B.  411;  L.  R.,  6 Q.  B.  769;  18 
W.  R.  1006. 

(/)  llammack  v.  White,  11  C.  B.,  N.  S.  588. 

Cotton  V.  Wood,  8 C.  B.,  N.  S.  568. 

(/i)  As  to  the  relative  functions  of  judge  and  jury  in  criminal 
cases  tried  by  the  Courts  of  Session  in  India  (in  which  alone  trials 
are  by  jury  there),  see  the  Indian  Code  of  Criminal  Procedure, 
S3.  256,  257. 
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whicli  the  judge  tells  them  that  it  is.  It  is  for  the 
judge  to  teU  them  how  the  law  is  applicable 
to  the  issues  of  fact,  and  to  distinguish  for  them 
questions  of  law  from  those  of  fact;  to  decide  on 
the  competency  of  witnesses ; to  examine  them  as 
to  their  religious  belief,  before  they  are  admitted 
to  be  sworn ; and  to  decide  whether  or  not  the 
taking  of  an  oath  would  have  any  binding  effect 
on  their  consciences  (A).  So  also  it  is  the  function 
of  the  judge  to  determine  whether  a witness  be  sane 
or  insane;  whether  dying  declarations,  in  cases  of 
homicide,  are  admissible  evidence  as  having  been 
made  by  the  deceased  in  the  expectation  of  immediate 
death ; whether  secondary  evidence  maybe  substituted 
for  primary  evidence  (/) ; whether  a document  comes 
from  proper  custody,  or  is  properly  stamped;  and 
generally  on  all  conditions  precedent  to  the  reception 
of  evidence.  But  he  cannot  decide  the  question  of 
the  existence  of  an  original  document  if  denied  by 
the  pleadings  (m).  When  the  judge  has  onc'e  ad- 
mitted evidence,  his  function  is  complete  (w):  though 
if,  after  admitting  a mtness  to  give  evidence,  he  is 
convinced  by  proof  of  subsequent  facts,  and  by  obser- 
vation of  the  witness’s  demeanour,  that  the  latter  is 
not  competent,  he  may  withdraw  such  evidence  from 


(7i)  See  The  Evidence  Further  Amendment  Act,  1869,  s.  4,  and 
see  also  infra,  p.  29. 

(l)  Boyle  V.  Wiseman,  10  Ex.  647. 

(m)  Stone  v.  Querner,  L.  R.,  6 Ex.  155;  39  L.  J.,  Ex.  60;  IS 
W.  R.  466. 

(n)  Heslop  v.  Chapman,  12  Q.  B.  928. 
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the  jury  (o).  He  has  nothing  whatever  to  do  with 
the  credibility  of  evidence,  which  is  a consideration 
solely  for  the  jury. 

It  is  also  the  duty  of  the  judge  to  instruct  the  jury 
in  the  rules  of  law,  by  which  evidence  in  particular 
cases  has  to  be  weighed  (/?)  : but  in  summing  up  a 
case  to  a jury  the  judge  will,  in  his  discretion,  com- 
ment, or  decline  to  comment,  on  the  weight  of  evidence. 
It  would  appear  that  the  latter  course  is  his  strict 
duty ; and  that  he  may  be  regarded  as oifficio 
when  he  has  laid  the  real  issues,  with  the  evidence  that 
bears  on  them,  before  the  jury,  and  stated  the  rules  of 
law  applicable  to  the  evidence,  and  the  general  prin- 
ciples applicable  to  the  case.  Practically,  however, 
this  mle  is  not  observed  inflexibly;  and  in  many  cases, 
which  consist  in  equal  and  inseparable  parts  of  law  and 
fact,  it  is  found  to  be  impossible  to  declare  the  former 
without  revealing  opinions  as  to  the  latter.  It  is, 
however,  the  custom,  as  it  is  the  constitutional  duty, 
of  the  most  distinguished  judges,  to  avoid,  as  far  as 
possible,  every  remark  that  may  bias  the  jury  in  their 
verdict.  Thus  in  cases  of  libel  it  is  the  duty  of  a 
judge  to  define  the  law  of  libel  to  a jury,  and  to  tell 
them  generally  what  kind  of  written  statements  when 
pubKshed  amount  to  a libel ; but  not  to  deliver  his 
own  opinion  on  the  case  {q).  He  may,  however, 
withdraw  the  case  from  the  jury,  if  in  his  opinion 


(o)  R.  y.  Whitehead,  35  L.  J.,  M.  C.  187;  L.  R.,  1 C.  C.  R.  33; 
14  W.  R.  677.  See  also  R.  v.  7/ill,  2 Den.  264. 

(/>)  Sec  pp.  6,  37,  39,  60  et  seq. 

(<7)  See  Lord  Campbell’s  Life  of  Lord  Kenyon,  pp.  61,  62. 
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the  words  are  not  reasonably  capable  of  defamatory 
meaning  (r). 

It  often  becomes  an  important  and  difficult  ques- 
tion whether  a point  is  properly  matter  for  the  deci- 
sion of  the  judge  or  for  that  of  the  jury.  The 
general  rule  is  more  indisputable  in  theory  than 
it  is  easy  in  application.  In  R.  v.  The  Dean  of 
St.  Asaph  (s).  Lord  Mansfield  said : — “ Where  a 
question  can  be  severed  by  the  form  of  pleading,  the 
distinction  is  preserved  upon  the  face  of  the  record, 
and  the  jury  cannot  encroach  upon  the  jurisdiction 
of  the  court : where,  by  the  form  of  pleading,  the 
two  questions  are  blended  together  and  cannot  be 
separated  upon  the  face  of  the  record,  there  the  dis- 
tinction is  preserved  by  the  honesty  of  the  jury. 
The  constitution  trusts  that,  under  the  direction  of 
a judge,  they  wiU  not  usurp  a jurisdiction  which  is 
not  in  their  province.  They  do  not  know,  and  are 
not  presumed  to  know,  the  law ; they  are  not  sworn 
to  decide  the  law ; they  are  not  required  to  decide 
the  law.  ...  It  is  the  duty  of  the  judge  in  all  cases 
of  general  justice  to  teU  the  jury  how  to  do  right, 
though  they  have  it  in  their  power  to  do  wrong, 
which  is  a matter  entirely  between  God  and  their 
consciences.”  The  leading  heads  of  this  obscure 
and  unsatisfactory  doctrine  seem  to  be  the  fol- 
lowing : — 

The  question  of  probable  cause  is  for  the 
judge,  and  the  jury  can  find  only  the 

(r)  Hunt  V.  Ooodlahe,  43  L.  J.,  C.  P.  54. 

(s)  21  How.  St.  Tr.  1039,  1040. 
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facts,  and  the  inferences  from  facts,  on 
which  the  theory  of  probability  is 
founded. 

Thus  in  an  action  for  false  imprisonment  the 
judge  is  to  saj  whether  the  facts,  as  found  by  the 
jury,  disclose  reasonable  and  probable  cause  for  arrest- 
ing {t) ; and  in  an  action  for  malicious  prosecution, 
what  circumstances  show  that  the  defendant  was 
actuated  by  mahce  or  not  (u). 

Questions  as  to  what  is  or  is  not  a reason- 
able time  for  the  performance  of  an  act, 
are  generally  for  the  decision  of  the 
judge. 

Thus  the  judges  have  exercised  the  right  to 
decide  whether  notice  of  the  dishonour  of  a bill  has 
been  given  within  a reasonable  time  according  to 
the  circumstances  of  the  case  (x),  what  are  reason- 
able hours  for  presenting  a bill  for  payment  at  a 
banker’s  (y) ; for  tendering  rent  (^z) ; for  delivering 
goods  ( a).  A reasonable  notice  for  a yearly  tenant 
to  quit  has  been  decided  to  mean  a notice  of  six 


(t)  Idster  V.  Perryman,  L.  R.,  4 E.  & I,  621;  39  L.  J.,  Ex.  177; 
19  W.  R.  9;  cf.  West  v.  Baxendale,  9 C.  B.  141. 

(«)  lleslop  V.  Chapman,  12  Q.  B.  928;  cf.  Mitchell  v.  Williams, 
11  M.  & W.  205. 

(«)  Stochen  v.  Collin,  7 M.  & W.  515. 

(y)  Parker  v.  Cordon,  7 East,  385  ; Elford  v.  Teed,  1 M.  & S. 
28. 

(z)  Startup  T.  Macdonald,  6 M.  & G.  693, 

(a)  Ibid. 
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montlis  (Z>);  and  in  the  case  of  a domestic  servant,  a 
calendar  month  (c). 

On  the  other  hand : — 

Reasonable  skill,  due  diligence,  and  gross 
negligence,  are  questions  for  a jury. 

Whether  a surgeon  has  treated  his  patient  negli- 
gently ; whether  an  agent  is  fitted  to  perform  his 
duties  (d) ; whether  a gratuitous  bailee  has  lost  his 
deposit  by  gross  negligence  (e),  are  examples  of  this 
rule.  In  Doorman  v.  Jenkins  (jf),  which  was  an 
action  to  recover  money  belonging  to  the  plaintiffs 
which  had  been  lost  by  the  defendant  while  in  his 
custody  as  a gratuitous  bailee,  it  was  held  that  it  was 
rightly  left  by  the  judge  to  the  jury  to  say,  on  the 
facts,  whether  the  defendant  had  been  guilty  of  gross 
negligence  ; and  Taunton,  J.,  said: — A great 
deal  has  been  said  on  the  question  whether  gross 
negligence  is  a question  of  law  or  fact.  Such  a 
question  will  always  depend  on  circumstances. 
There  may  be  cases  where  the  question  of  gross 
negligence  is  matter  of  law  more  than  of  fact,  and 
others  where  it  is  matter  of  fact  more  than  of  law. 
An  action  brought  against  an  attorney  for  negligence 
turns  upon  matter  of  law  rather  than  fact.  It 
charges  the  attorney  with  having  undertaken  to 


(J)  Doe  V.  Spence,  6 East,  120. 

(c)  Fawcett  v.  Cash,  6 B.  & Ad.  90t. 

{d)  M‘Call  V.  Australian  Meat  Co.,  19  W.  R.  189. 
(e)  Doorman  y.  JenTtins,  2 Ad.  & E.  261. 

(/)  Ibid. 
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perform  the  business  properly  ; and  alleges,  that 
from  his  failirre  to  do  so,  such  and  such  injuries 
resulted  to  the  plaintiff.  Noay,  in  nineteen  cases  out 
of  twenty,  unless  the  court  told  the  jury  that  the 
injurious  consequences  did,  in  point  of  laic,  follow 
fr-om  the  misconduct  of  the  defendant,  they  would  be 
utterly  unable  to  form  a judgment  on  the  matter. 
Yet  even  there  the  jury  have  to  determine  whether 
in  point  of  fact  the  defendant  has  been  guilty  of 
that  particular  misconduct.  On  the  other  hand, 
take  the  case  of  an  action  against  a surgeon  for 
negligence  in  the  treatment  of  his  patient.  What 
law  can  there  possibly  be  in  the  question  whether 
such  and  such  conduct  amounts  to  negligence  ? 
That  must  be  determined  entirely  by  the  jury.” 

Bona  jides,  actual  knowledge,  express 
malice,  and  real  intention,  are  questions 
for  a jury. 

In  IlarrattY.  Wise  (y),  the  action  was  on  a policy 
of  insurance  of  goods  Avhich  had  been  shipped  to  a 
blockaded  port  and  there  seized.  It  was  found  by 
the  jury  that  notification  of  the  blockade  had  been 
published  in  the  London  Gazette,  and  that  informa- 
tion of  it  might  have  reached  the  captain  of  the 
vessel  before  he  arrived  at  the  port.  But  it  was  also 
found  that  it  had  not  reached  him  when  he  arrived 
there.  A verdict  was  found  for  the  plaintiff,  and  a 
nde  for  a new  trial  applied  for,  on  the  ground  that 
notice  in  the  Gazette  was  notice  to  all  the  King’s 


{g-)  9 B.  & C.  712. 
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subjects : and  tliat  it  must  be  presumed  that  the 
captain  knew  of  it.  But  it  was  refused  ; and  Lord 
Tenterden  in  his  judgment  observed : — “ Knowledge, 
like  other  matters,  must  become  a question  of  fact  for 
the  decision  of  a jury.”  So  in  indictments  for  libel 
and  all  felonies  it  is  for  the  jury  to  pronounce  on  the 
animus  or  malice  of  the  act.  But 

In  questions  whether  a communication  is 
privileged,  the  jury  must  speak  to  the 
bona  fides;  and,  if  they  affirm  it,  it  is  a 
question  of  law  whether  the  occasion  of 
publication  was  such  as  to  rebut  the  in- 
ference of  malice. 

Thus  in  actions  for  defamation  it  is  matter  of  law 
for  the  judges  to  determine  whether  the  occasion  of 
muting  or  speaking  criminatory  language,  which 
would  be  otherwise  actionable,  repels  the  inference 
of  malice,  and  constitutes  what  is  called  a privileged 
communication  (A);  but  if  there  is  any  evidence  of 
malice  it  should  be  left  to  the  jury  (i). 

It  may  be  stated  broadly,  but  subject  to  limita- 
tions, that — 

In  all  cases  where  the  character  of  a fact  de- 
pends on  an  inference  from  circumstances, 
the  jury  must  pronounce  on  the  character 
and  the  fact ; but  where  the  character  of  a 
fact  depends  on  a latent  intention,  there 


(7i)  Coolt  V.  Wildes,  5 E.  & B.  340,  per  Lord  Campbell,  C.  J. 

(i)  Harrison  v.  Bash,  5 E.  & B.  344 ; Beatson  Skene,  5 E. 
& B.  833. 
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it  is  the  duty  of  the  jury  to  find  the  fact, 
and  of  the  judge  to  declare  its  character 
and  meaning. 

Thus  in  an  action  for  goods  sold  and  delivered, 
■where  tlie  plea  is  infancy,  and  the  replication  that 
the  goods  are  necessaries,  the  jury  ■will  pronounce 
them  to  be  necessaries  or  not  necessaries  according 
to  the  condition  of  the  infant.  But  it  has  been 
decided  by  the  Exchequer  Chamber,  that  before  they 
do  so  the  judge  must  decide,  first,  -whether  the  case 
is  such  as  to  throw  on  the  plaintiff  the  onus  of  prov- 
ing that  the  articles  are  necessaries,  and,  secondly, 
whether  there  is  any  evidence  to  go  to  the  jury  to 
satisfy  that  onus  {li).  This  case  was  followed  by  the 
Judicial  Committee  of  the  Privy  Council,  who  have 
laid  down  that  in  every  case,  before  evidence  is  left 
to  the  jury,  there  is  the  preliminary  question  for  the 
judge,  not  whether  there  is  literally  any  evidence, 
but  whether  there  is  any  evidence  upon  which  a jury 
can  properly  find  a verdict  for  the  party  producing 
it,  upon  whom  the  onus  of  proof  is  imposed  (/).  So 
the  suppression  of  evidence,  such  as  a will,  by  an 
adverse  holder  will  warrant  the  jury  in  inferring  that 
it  is  consistent  with  the  case  of  the  other  party  (m) ; 
and  generally  where  the  facts  warrant  an  inference 
the  court  will  not  disturb  a verdict  {n). 


(k)  Ryder  v.  Womhwell,  L.  R.,  4 Ex.  42  ; 38  L.  J.,  Ex.  8 ; 17 
W.  R.  167. 

{1)  Giblin  v.  Macmullen,  L.  R.,  2 P.  C.  317 ; 38  L.  J.,  P.  C.  25; 
17  \V.  R.  445. 

(to)  Sutton  V.  Devonport,  27  L.  J.,  C.  P.  54. 

(«)  Gibson  V.  Doegy  2 II.  & N.  G15. 


20 


LAW  OF  EVIDENCE. 


An  illustration  of  the  second  branch  of  the  general 
rule  is  found  in  the  maxim,  that — 

The  construction  of  written  documents  is 
for  the  judge;  but  the  construction  of 
peculiar  or  technical  phrases  is  for  the 

jui’y- 

Thus  the  judge  will  instruct  the  jury  as  to  the 
meaning  of  Acts  of  Parliament,  records,  deeds,  wills, 
and  written  contracts  generally,  even  where  the 
evidence  is  secondary  (o);  and  the  jury  is  bound  to 
follow  his  construction.  But  it  seems  that  the  ques- 
tion whether  an  article  is  of  a certain  description 
mentioned  in  an  Act  of  Parliament,  is  for  the  jury  (p). 
In  Hutchinson  v.  Bowker  (^q),  Parke,  B.,  said:  — 
“ The  law  I take  to  be  this : that  it  is  the  duty  of 
the  court  to  construe  all  written  instruments ; if  there 
are  peculiar  expressions  used  in  it  which  have,  in 
particular  places  or  trades,  a known  meaning  attached 
to  them,  it  is  for  the  jury  to  say  what  the  meaning 
of  those  expressions  was,  but  for  the  court  to  decide 
what  the  meaning  of  the  contract  was.”  In  that 
case,  it  was  attempted  to  prove  a contract,  for  the 
sale  of  barley,  by  letters,  one  of  which  offered  good 
barley,  and  the  other  accepted  the  offer,  ‘‘  expecting 
you  will  give  us  fine  barley  and  good  weight and 
the  court  held  that,  though  the  jury  might  be  asked 
as  to  the  mercantile  meaning  of  the  words 


(o)  Berwick  v.  Horsfall,  4 C.  B.,  N.  S.  450. 

fp)  Brunt  V.  Midland  Railway  Co.,  2 H.  & C.  889. 

Ql)  5 M.  & W.  542. 
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and  Jine^'’  yet,  after  having  found  a distinction 
between  them,  they  could  not  ftirther  decide  that  the 
parties  did  not  misunderstand  each  other  ; but  were 
bound  to  take  the  interpretation  of  the  contract  as  a 
matter  of  law  from  the  judge.  The  rules  by  which 
an  English  court  ought  to  be  governed  in  construing 
a foreign  contract  were  thus  laid  down  by  Lord 
Cranworth  (r)  : — AYhen  a written  contract  is  made 
in  a foreign  country  and  in  a foreign  language,  the 
court,  in  order  to  interpret  it,  must  first  obtain  a 
translation  of  the  instrument ; secondly,  an  explana- 
tion of  the  terms  of  art  (if  it  contains  any) ; thirdly, 
evidence  of  any  foreign  law  applicable  to  the  case  ; 
and  fourthly,  evidence  of  any  peculiar  rules  of  con- 
struction (if  any  such  rules  exist)  by  the  foreign  law. 
With  this  assistance  the  court  must  interpret  the  con- 
tract itself  on  ordinary  principles  of  construction.” 
The  question  whether  a writing  constitutes  a suffi- 
cient acknowledgment  within  the  meaning  of  the 
Statutes  of  Limitation  is  for  the  judge,  unless  there 
is  extrinsic  evidence  afiecting  the  construction,  when 
it  is  a question  for  the  jury  (5).  In  patent  cases  it 
is  for  the  judge  to  construe  the  specification  of  a 
patent  {t),  but  for  the  jury  to  decide  whether  or  not 
there  has  been  an  infringement  of  the  patent  (w). 
In  a libel  it  is  for  the  judge  to  say  whether  words  in 


if)  Be  Sara  v.  PhillijJs,  10  H.  L.  Cas.  G33. 
(«)  llontledge  v.  Itmnsay,  6 A.  tSc  E.  231. 

it)  Bovill  V.  Pirn,  11  Ex.  718. 

iu)  Belaruc  v.  Dickenson,  7 E.  & B.  738. 
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ordinary  use  have  a defamatory  meaning ; but  for 
the  jury  to  say  whether  words  of  a cant  or  slang 
character  have  acquired  such  a meaning  (x),  or  what 
meaning  and  construction  would  render  the  pub- 
lication of  the  words  complained  of  libellous  per 
se(  1/)  ; and  the  substantial  truth  of  an  alleged  libel 
will  also  be  for  the  jury  (z),  as  well  as  the  questions 
whether  the  alleged  libel  goes  beyond  the  limits  of 
fair  criticism  (a),  and  whether  a report  of  legal  pro- 
ceedings is  a fair  one(^>).  The  court  has  also 
directed  juries,  that  the  words  as  soon  as  possible,” 
in  a contract,  mean  without  unreasonable  delay  ac- 
cording to  the  circumstances (c)  ; that  “forthwith” 
has  a similar  meaning  (d) ; but  the  signification  of 
words,  according  to  the  custom  of  particular  trades, 
such  as  “ bales,”  is  for  a jury  (e) ; and  where  on  a sale 
of  goods  the  invoice  provided  that  they  should  be 
paid  for  “ in  fi-om  six  to  eight  weeks,”  this  was  held 
to  be  a phrase  for  the  jury  to  interpret  (f).  Under 
this  rule  also  is  contained  the  general  principle  that 
whenever  facts  have  to  be  proved  by  oral  evidence 


(a?)  Barnett  v.  Allen,  3 H.  & N.  376. 

(y)  Stannus  v.  Finlay,  Ir.  R.,  8 C.  L.  264. 

(z)  Alexander  t.  W.  E.  Railway  Co.,  34  L.  J.,  Q.  B.  152;  6 B. 
& S.  340. 

(a)  Jenner  v.  A’ Beckett,  L.  R.,  7 Q.  B.  11;  41  L.  J.,  Q.  B.  14 ; 
20  W.  R.  181. 

(V)  Street  v.  Licensed  Victuallers’  Society,  22  W.  R.  663. 

(c)  Attroood  V.  Emery,  1 C.  B.,  N.  S.  110. 

{L)  Roberts  v.  Brett,  6 C.  B.,  N.  S.  611. 

(e)  Oorrissen  y.  Perrin,  2 C.  B.,  N.  S.  631. 

(/)  Ashworth  y.  Retford,  L.  R.,  9 C.  P.  20;  43  L.  J.,  C.  P.  57. 
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or  extrinsic  circumstances,  the  jury  pronounce  the 
inference  ; but  when  the  evidence  assumes  a written 
form  this  function  belongs  to  the  judge.  Thus  when 
the  question  is  whether  a contract  has  been  executed 
as  an  escrow,  or  not,  if  the  question  depend  on  facts 
the  jury  decides  : if  on  the  construction  of  writings 
it  belongs  to  the  judge  (y).  But  when  secondary 
oral  evidence  of  writings  is  admitted  it  has  been 
decided  that  the  judge  and  not  the  jury  construes 
the  evidence,  because  the  issue  is  substantially  one 
on  the  construction  of  a writing  (A).  The  court, 
however,  will  not  consider  the  question  of  improper 
rejection  of  a document  by  a judge,  unless  it  clearly 
appears  that  it  was  formally  tendered  in  evidence  at 
the  trial  (i). 

This  rule  does  not  apply  in  cases  of  actionable  or 
indictable  tort,  where  guilt  or  innocence  is  to  be 
inferred  from  the  contents  and  meaning  of  a writing. 
Thus,  on  an  indictment  for  writing  a menacing  letter, 
the  jury  ^vill  say  whether  the  language  amounts  to  a 
menace  (k).  In  libel,  the  question  of  libel  or  no 
libel  is  entirely  for  the  jury  in  civil  cases,  it  would  ap- 
pear, as  well  as  in  criminal  cases,  and  the  judge  may 
only  give  a general  definition  of  the  offence  (Z).  But 
if  the  jury  find  against  the  defendant,  the  coml  will 


(/7)  Furness  v.  Meeli,  27  L.  J.,  Ex.  34. 

(Ji)  lierrvicTi  v.  Horsfall,  4 C.  B.,  N.  S.  450. 
(i)  Cami)hell  v.  Loader,  3 II.  & C.  520. 

(Ji)  li.  V.  Girdwood,  2 East,  P.  C.  1120. 

(J)  Sup.  p.  13. 
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arrest  the  judgment,  if  the  writing,  on  the  face  of  it, 
appear  not  to  be  libellous  ( w).  And  if  the  w^ords 
complained  of  appear  to  be  not  reasonably  capable  of 
a defamatory  meaning,  the  judge  is  bound  to  with- 
draw the  case  from  the  jury  {n). 

Finally,  it  is  for  the  jury  to  determine  the  mean- 
ing of  foreign  law  and  documents,  on  the  testimony 
of  skilled  witnesses ; but  for  the  court  to  decide  on 
the  competency  of  such  witnesses,  the  admissibility 
of  documents,  and  the  applicability  of  the  foreign 
law  to  the  matter  in  issue  (o). 

The  importance  of  the  distinctions  between  the 
functions  of  judge  and  jury  is  by  no  means  as  great 
as  it  was  when  those  distinctions  were  first  estab- 
lished. Then  every  civil  action  in  the  courts  of 
common  law,  and  almost  every  criminal  trial  (for 
summary  jurisdiction  was  in  its  infancy),  was  by 
jury.  Now  not  only  has  the  summary  jurisdiction 
of  magistrates,  in  the  exercise  of  which  they  sit 
without  a jury,  been  vastly  increased,  but  in  spite  of 
the  provisions  of  the  legislature,  enabling  all  county 
court  cases,  where  the  subject-matter  in  dispute  is 
over  £5,  to  be  tried  by  jury  if  either  party  requires 
it,  and  aU  cases  under  that  amount  to  be  so  tried  if 
the  judge  thinks  fit,  almost  all  county  court  cases 
are  tried  by  a judge  sitting  alone.  But  the  new 


(m)  Hearne  v.  Stonell,  12  A.  & E.  719;  Goldstein  v.  FosSy  6 B. 
& C.  164. 

(?i)  Hunt  V.  Goodlahe,  43  L.  J.,  C.  P.  54. 

(o)  R.  V.  Picton,  30  How.  St.  Tr.  536 — 540,  864—870. 
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rules  of  court  under  the  Judicature  Act  trench  still 
more  upon  the  province  of  trial  by  jury,  by  providing 
for  every  action  which  shall  be  commenced  after  the 
act  comes  into  operation  five  different  methods  of 
trial;  viz.  (1)  before  a judge  or  judges;  (2)  before  a 
judge  sitting  with  assessors  ; (3)  before  a judge  and 
jury;  (4)  before  an  official  or  special  referee  with 
assessors ; (5)  before  the  same  without  assessors. 


p 


c 


26 


LAW  OF  EVIDENCE. 


CHAPTEE  III. 

ON  THE  COMPETENCY  OF  WITNESSES — MATTEKS  NOT 
PROVEABLE  BY  A SINGLE  WITNESS — AND  THE 
TESTIMONY  OF  ACCOIMPLICES. 

It  lias  already  been  stated  («)  that  all  objections  to 
the  competency  of  witnesses  are  for  the  decision  of 
the  judge,  who  will,  if  there  appear  to  be  any  doubt 
on  the  subject,  examine  the  witness  before  allowing 
him  to  be  sworn.  This  preliminary  examination  is 
called  the  examination  on  the  voir  dire,  i.  e.,  vrai 
dire.  Under  this  head  it  may  be  considered  to  be  the 
general  and  established  principle  of  evidence,  that — 

All  persons  of  sound  and  adult  mind, 
provided  they  believe  in  the  religious 
obligation  of  an  oath,  or  make  a solemn 
promise  and  declaration  to  speak  the  truth, 
(including  the  parties  to  civil  proceed- 
ings, but  not  a prisoner  or  defendant 
on  a criminal  charge),  are  competent, 
and,  in  general,  compellable  witnesses 
in  every  court  of  justice  concerning  the 
matters  in  issue  (h). 


{a)  Supra,  p.  12. 

(b)  In  the  Indian  Evidence  Act  it  is  provided,  by  sect.  118,  that 
“ all  persons  shall  be  competent  to  testify  unless  the  court  considers 
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Under  this  rule  the  first  consideration  will  be — 

Sect.  1.  The  Incompetence  from  Defect  of  Under- 
standing in  Witnesses. 

Persons  who  have  not  the  use  of  reason  are, 
from  their  infirraity^Utterly  of 

giving  evidence,  and  are  therefore  excluded 
as  incompetent  witnesses. 

- 

This  description  of  incompetency  may  be  either 
constitutional  or  accidental : and  in  the  latter  case  it 
may  be  either  temporary  or  permanent.  It  may  also 
arise  from  imperfect  development.  Hence  we  have 
three  classes  of  incompetent  witnesses: — 

1.  Idiots. 

2.  Lunatics. 

3.  Children. 

1.  An  idiot  is  one  that  hath  had  no  understanding 
from  his  nativity,  and  therefore  is  by  law  presumed 
never  likely  to  attain  any;  and  such  a person  is 
incapable  of  giving  evidence.  Deaf  and  dumb 


that  they  are  prevented  from  understanding  the  questions  put  to 
them,  or  from  giving  rational  answers  to  those  questions,  by  tender 
years,  extreme  old  age,  disease,  whether  of  body  or  mind,  or  any 
other  cause  of  the  same  kind.  Explanation  : A lunatic  is  not  in- 
competent to  testify  unless  he  is  prevented  by  his  lunacy  from 
understanding  the  questions  put  to  him,  and  giving  rational  answers 
to  them.”  It  is  also  provided  by  sect.  119,  that  “ a witness  who  is 
unable  to  speak  may  give  his  evidence  in  any  other  manner  in  which 
he  can  make  it  intelligible,  as  by  writing  or  by  signs  ; but  such 
writing  must  be  written,  and  the  signs  made,  in  open  court.  Evi- 
dence so  given  shall  be  deemed  to  be  oral  evidence.” 

C 2 
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persons  were  formerly  regarded  as  idiots,  and  there- 
fore incompetent  to  testify,  but  the  modern  doctrine 
is  that  if  they  are  of  sufficient  understanding,  and 
know  the  nature  of  an  oath,  they  may  give  evidence 
either  by  signs,  or  through  an  interpreter,  or  in 
writing  (c).  It  has  been  laid  down  that  ‘^the  pre- 
sumption is  always  in  favour  of  sanity,  and  there  is 
no  exception  to  this  rule  in  the  case  of  a deaf  and 
dumb  person,  but  the  onus  of  proving  the  unsound- 
ness of  mind  of  such  a person  must  rest  on  those 
who  dispute  the  sanity  ” {d). 

2.  A lunatic,  or  non  compos  mentis,  is  one  who 
hath  had  understanding,  but  by  disease,  grief,  or 
other  accident,  hath  lost  the  use  of  his  reason  (6’). 

As  long  as  the  suspension  of  the  intelligence 
continues,  the  lunatic  is  an  incompetent  witness : 
but  there  appears  to  be  no  doubt  that  his  competency 
is  restored  during,  a lucid  interval  (/).  Nor  will 
the  disability  extend  to  cases  of  mere  monomania, 
nor  where  the  hallucination  permits  the  witness  to 
understand  the  nature  of  the  duty  which  is  expected 
from  him  {g).  But  where  a person  is  tendered 
as  a witness  who  is  believed  to  be  suffering  from 
monomania,  he  must  first  be  examined  as  to  his 
capacity  to  give  evidence  (Ji). 


(c)  1 Hale,  P.  C.  34;  Mustiton’s  case,  1 Leach,  C.  C.  408; 
Morrison  v.  Lennar d,  3 Car.  & P.  127. 

(d~)  Per  Ld.  Hatherley,  Harrod  v.  Harrod,  4 K.  & J.  9. 

(e)  1 Bl.  Comm.  304. 

(/)  Com.  Dig.  Te.stim.  (A.  1);  s.  v.  Tayl.  Med.  Jnr.  783. 

{g')  R.  V.  Hill,  2 Den.  2.54;  see  also  R.  v.  Whitehead,  L.  R.,  1 
C.  C.  R.  33;  35  L.  J.,  M.  C.  187;  14  W.  R.  677. 

(7i)  Spittle  V.  W^alton,  19  W.  R.  405. 
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3.  There  is  no  epoch  of  legal  discretion  under 
which  an  infant  is  an  incompetent  witness.  The 
rule  by  Avhich  an  infant  under  seven  years  of  age  can- 
not commit  a felony,  because  the  law  presumes  him 
conclusively  not  to  have  sufficient  intelligence  for 
the  act,  has  no  analogy  in  the  law  of  evidence  (^). 
Age  is  immaterial ; and  the  question  is  entirely  one 
of  intelligence,  which,  whenever  a doubt  arises,  the 
court  will  ascertain  to  its  own  satisfaction,  by  ex- 
amining the  infant  on  his  knowledge  of  the  obligation 
of  an  oath,  and  the  religious  and  secular  penalties  of 
perjury.  Although  tender  age  is  no  objection  to 
the  infant’s  competency,  he  cannot,  when  wholly 
destitute  of  religious  education,  be  made  competent 
by  being  superficially  instructed  just  before  a trial, 
Yuth  a view  to  qualify  him  (k).  A judge  may,  in 
his  discretion,  postpone  a trial,  in  order  that  the 
witness  may  be  instructed  in  the  nature  of  an  oath, 
but  the  inclination  of  judges  is  against  this  practice. 

Sect.  2.  On  Incompetency  from  Defect  of  Religious 

.Principle. 

The  principle  on  this  head  was,  that — 

No  person  is  a competent  witness  unless  he  believes 
in  a Supreme  Being  who  will  punish  him,  either  in 
the  present  or  a future  life,  for  perjury. 

So,  too,  it  was  formerly  the  established  principle 
of  English  law,  that  no  witnesses  were  to  be  believed 
unless  they  delivered  their  evidence  on  oath.  The 


(i)  Per  Patteson,  J.,  71.  v.  Williams,  7 C.  & P.  320. 
(A)  1 Leach,  430  n.;  It.  v.  Nicholas,  2 C,  & K.  246. 
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only  exceptions  to  tliis  rule  were  statutory,  and  were 
granted  reluctantly  by  the  Legislature  to  satisfy  the 
conscientious  scruples  of  Quakers,  Moravians,  and 
Separatists ; members  of  which  sects  were  accord- 
ingly allowed  to  give  evidence  on  affinnation  instead 
of  oath.  This  principle  was  much  extended  (/)  by 
17  & 18  Viet.  c.  125,  s.  20,  which  enacts  that — 

If  any  person,  called  as  a witness,  or  required  to 
make  an  affidavit  or  deposition,  shall  refuse  or  be  un- 
w’illing,  from  alleged  conscientious  motives,  to  be 
sworn,  it  shall  be  lawful  for  the  court,  or  judge  (or 
other  presiding  officer,  or  person  qualified  to  take 
affidavits  or  depositions),  upon  being  satisfied  of  the 
sincerity  of  such  objection,  to  permit  such  person, 
instead  of  being  sworn,  to  make  his  or  her  solemn 
affirmation  or  declaration  in  the  words  following, 
viz. : — 

“ ^ I,  A.  B.,  do  solemnly,  sincerely,  and  truly  affirm 
and  declare,  that  the  taking  of  any  oath  is,  according 
to  my  religious  belief,  not  lawful:  and  I do  also 
solemnly  and  truly  affirm  and  declare,’  &c.,  which 
solemn  declaration  shall  be  of  the  same  force  and 
effect  as  if  such  person  had  taken  an  oath  in  the  usual 
form  ” (w). 

And  by  the  89th  section  of  the  same  act : — 

Any  person  who  shall,  upon  any  examination 
upon  oath  or  affirmation,  or  in  any  affidavit  in  the 

(Z)  Cf.  Indian  Code  of  Civil  Procedure  (Act  viii.  of  1864),  s.  174, 
and  Ind.  Ev.  Act,  ss.  3,  4. 

(OT)-Cf.  20  & 21  Viet.  c.  77,  s.  27  (Act  to  Amend  the  Law  of 
Probate). 
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proceedings  under  this  act,  wilfully  and  corruptly 
give  false  evidence,  or  wilflilly  and  corruptly  swear  or 
affirm  an}i;hing  which  shall  be  false,  being  convicted 
thereof,  shall  be  liable  to  the  penalties  of  wilful  and 
corrupt  perjiu’y.” 

Similar  provisions  are  contained  in  24  & 25  Viet, 
c.  66,  ss.  1,  5. 

A still  farther  extension  of  this  principle  is  em- 
bodied in  the  Evidence  Further  Amendment  Act, 
1869  (n),  which  provides,  that  “ If  any  person  called 
to  give  evidence  in  any  court  of  justice,  whether  in 
a civil  or  criminal  proceeding,  shall  object  to  take 
an  oath,  or  shall  be  objected  to  as  incompetent  to 
take  an  oath,  such  person  shall,  if  the  presiding 
judge  is  satisfied  that  the  taking  of  an  oath  would 
have  no  binding  effect  on  his  conscience,  make  the 
following  promise  and  declaration : 

^ I solemnly  promise  and  declare  that  the  evi- 
dence given  by  me  to  the  court  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth.’ 

And  any  person  who  having  made  such  promise  and 
declaration  shall  wilfully  and  corruptly  give  false  evi- 
dence, shall  be  liable  to  be  indicted,  tried  and  con- 
victed for  perjury  as  if  he  had  taken  an  oath”  (s.  4). 

The  promise  or  declaration  provided  by  the  4th 
section  of  the  Act  of  1869  is  substantially  the  same 
as  the  solemn  affirmation  or  declaration  prescribed 
by  17  & 18  Viet.  c.  125,  except  that  the  former  does 
not  contain  what  the  latter  does — words  expressing 
that  the  taking  of  any  oath  is  according  to  the  reli- 


(n)  32  & 33  Viet.  c.  C8. 
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gious  belief  of  tbe  declarant  unlawful.  It  is  notice- 
able that  whereas  the  objection  to  take  the  oath  must 
under  the  old  law  emanate  from  the  witness,  now  a 
witness  may  either  object  himself  to  take  the  oath 
or  be  objected  to  by  the  parties  to  the  proceedings  as 
incompetent  to  take  an  oath,  and  the  presiding  judge 
must  allow  the  objection  in  either  case  if  satisfied 
Aat  an  oath  would  not  bind  the  conscience  of  the 
wl^ess. 

This  act  only  applied  to  the  examination  of  wit- 
nesses in  open  court,  but  it  is  now  enacted  by  33  & 34 
Viet.  c.  49,  s.  1,  that  the  words  pTesidmg  judge” 
shall  include  every  person  having  by  1^  authority 
to  administer  an  oath  for  the  taking  of  evidence. 

Before  the  passing  of  these  acts,  when  a witness, 
who  did  not  belong  to  any  one  of  the  exempted  sects, 
objected,  on  alleged  conscientious  grounds,  to  be 
sworn,  the  judge  was  bound,  notwithstanding,  to  order 
an  oath  to  be  administered  to  the  witness  ; and,  in 
the  event  of  continued  contumacy,  would  direct  him 
to  be  committed.  This  course  was  adopted  by 
Wightman,  J.,  at  the  summer  assizes  for  Devonshire, 
1 854  (n).  A lady,  who  described  herself  as  a member 
of  the  society  of  Plymouth  Brethren,  refused,  from 
alleged  conscientious  motives,  to  be  sworn  as  a wit- 
ness ; and  the  judge,  after  commenting  severely  on 
the  obstructions  to  public  justice  that  must  arise  if 
such  scruples  were  tolerated,  committed  her  to  prison 
during  the  term  of  the  assizes. 

An  oath,  or  an  affirmation,  or  solemn  promise  and 


(tt)  MS. 
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declaration,  when  allowed,  is  regarded  as  an  indis- 
pensable condition  precedent  to  the  admissibility  of 
a witness,  on  the  Common  Law  doctrine,  that  a 
mere  statement  of  a fact  is  entitled  to  no  credit. 
For  even  the  admissibility  of  affirmations,  pro- 
mises, and  declarations,  by  the  existing  law  rests 
on  principles  which  are  widely  different  from  those 
of  a simple  narrative.  Virtually,  the  new  law  is  the 
same  as  the  old ; and  the  diversity  is  one  of  terms 
rather  than  of  essence.  The  same  basis  of  religious 
belief,  and  the  same  temporal  penalties  are,  in  both 
cases,  the  conditions  and  safeguards  of  competency 
and  credibility. 

The  Common  Law  doctrine  on  this  head  is  con- 
tained in  the  well-known  case  of  Omichund  v.  Bar- 
Iter  (o).  The  question  there  arose  on  the  admis- 
sibility in  evidence  of  some  depositions  which  had 
been  made  on  oath  by  some  Gentoos  before  a Chan- 
cery Commission  in  the  East  Indies.  It  had  been 
thought,  up  to  that  time,  on  the  authority  of 
Coke(/>),  that  none  but  Christians  were  competent 
witnesses.  He  had  laid  it  do'wn  that  “an  infidel 
cannot  be  a witness;”  and  it  was  clear  that,  under 
the  designation  of  infidel,  he  classified  all  who  were 
not  Christians.  Omichund  v.  Barker  exploded  and 
liberalized  the  previous  doctrine.  Willes,  C.  J., 
undertook  to  show  that  Lord  Coke’s  proposition  was 
“ without  foundation,  either  in  Scripture,  reason,  or 


(o')  Willes,  638;  1 Sm.  L.  C.  194, 
(p)  Co.  Litt.  6,  b. 
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law  and  gave  it  as  liis  opinion,  whicli  was  then 
regarded  as  settling  the  law,  that — 

Such  infidels  who  believe  in  God,  and  that  he 
will  punish  them  if  they  swear  falsely  [in  some  cases 
and  under  some  circumstances],  may  and  ought  to 
be  admitted  as  witnesses  in  this,  though  a Christian 
country.”  And, — “ Such  infidels,  if  any  such  there 
be,  who  either  do  not  believe  in  God,  or,  if  they  do, 
do  not  think  that  he  will  either  reward  or  punish 
them  in  this  world  or  in  the  next,  cannot  be  witnesses 
under  any  case  or  under  any  circumstances,  for  the 
plain  reason,  because  an  oath  cannot  possibly  be  any 
tie  or  obligation  upon  them”((7). 

But  the  effect  of  the  Evidence  Further  Amend- 
ment Act,  1869,  is  to  render  the  evidence  of  atheists 
admissible,  subject  to  observation  as  to  its  credibihty. 

The  mode  of  administering  an  oath  has  been 
regulated  by  the  1 & 2 Viet.  c.  105,  which  enacts — 

“ That  in  all  cases  in  which  an  oath  may  lawfiilly 
be  and  shall  have  been  administered  to  any  person, 
either  as  a juryman  or  a witness,  or  a deponent  in 
any  proceeding,  civil  or  criminal,  in  any  Court  of 
Law  or  Equity  in  the  United  Kingdom,  or  on 
appointment  to  any  office  or  emplojunent,  or  on  any 
occasion  whatever,  such  person  is  bound  by  the  oath 
administered,  provided  the  same  shall  have  been 


(<7)  See  Malden  v.  Catanacli,  7 H.  & N.  360;  31  L.  J.,  Ex.  118; 
10  W..R.  112. 
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administered  in  such  form  and  with  such  ceremonies 
as  such  person  may  declare  to  be  binding;  and 
every  such  person,  in  case  of  wilful  false  swearing, 
may  be  convicted  of  the  crime  of  perjury,  in  the 
same  manner  as  if  the  oath  had  been  administered 
in  the  form  and  with  the  ceremonies  most  commonly 
adopted.” 

Sect.  3.  On  the  Competency  of  Parties  to  Civil 

Proceedings. 

It  is  no  objection  to  the  competency  of  a 
witness  that  he  is  of  infamous  character ; 
or  that  he  is  a party  to  the  record,  or 
otherwise  interested  in  the  result  of  the 
issue  (r). 

Formerly,  following  the  principle  of  the  Roman 
law,  a witness  might  be  objected  to  as  being  of 
infamous  character,  or  a party  to  the  record,  or 
otherwise  interested  in  the  result  of  the  issue.  The 
first  inroad  on  this  principle  was  made  by  the  6 & 7 
Viet.  c.  85,  usually  called  Lord  Denman’s  Act. 
This  statute  enacts  that — 

“ No  person  offered  as  a witness  shall  hereafter  be 
excluded  by  reason  of  incapacity,  from  crime  or  in- 
terest, from  giving  evidence,  either  in  person  or  by 
deposition,  according  to  the  practice  of  the  court,  on 
the  trial  of  any  issue  joined,  or  of  any  matter  or 
question,  or  on  any  inquiry  arising  in  any  suit, 
action,  or  proceeding,  civil  or  criminal,  in  any  court. 


(r)  The  rule  in  India  is  the  same.  Iiid.  Ev.  Act,  s.  120. 
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or  before  any  judge,  jury,  slierifF,  coroner,  magis- 
trate, officer,  or  party  having,  by  law  or  consent  of 
parties,  authority  to  hear,  receive,  and  examine  evi- 
dence; but  that  every  person  so  offered  may  and 
shall  be  admitted  to  give  evidence  on  oath  or  solemn 
affirmation,  in  those  cases  where  affirmation  is  by 
law  receivable,  notwithstanding  that  such  party  may 
or  shall  have  an  interest  in  the  matter  in  question, 
or  in  the  event  of  the  trial  of  any  issue,  matter, 
question,  or  inquiry,  or  of  the  suit,  action  or  pro- 
ceeding in  which  he  is  offered  as  a witness,  and 
notwithstanding  that  such  person  offered  as  a witness 
may  have  been  previously  convicted  of  any  crime  or 
offence.” 

This  act  includes  certain  exceptions  to  the  new 
law,  which  have  ceased  to  operate. 

Lord  Denman’s  Act  left  actual  parties  to  the 

record  incompetent  witnesses.  This  disability  was 

removed  by  the  14  & 15  Yict.  c.  99  (the  Law  of 

Evidence  Amendment  Act),  which  enacted  that — 

\ 

(Sect.  2.)  ‘‘  On  the  trial  of  any  issue  joined,  or 

of  any  matter  or  question,  or  on  any  inquiry  arising 
in  any  suit,  action,  or  other  proceeding  in  any  court 
of  justice,  or  before  any  person  having  by  law,  or  by 
consent  of  parties,  authority  to  hear,  receive,  and 
examine  evidence,  the  parties  thereto,  and  the  person 
in  whose  behalf  any  such  suit,  action,  or  other  pro- 
ceeding may  be  brought  or  defended,  shall,  except  as 
hereinafter  excepted,  be  competent  and  compellable 
to  give  evidence,  either  viva  voce  or  by  deposition, 
according  to  the  practice  of  the  court,  on  behalf  of 
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either  or  any  of  the  parties  to  the  said  suit,  action, 
or  other  proceeding.” 

But  it  was  by  the  4th  section  of  this  act  provided, 
that  nothing  therein  contained  should  apply  to  pro- 
ceedings instituted  in  consequence  of  adultery,  or 
to  actions  for  breach  of  promise  of  marriage.  The 
Divorce  Act  (5),  however,  provides  that,  on  a petition 
for  a divorce,  the  petitioner  may  be  examined  by 
■order  of  the  coiui:,  but  is  not  compellable  to  answer 
questions  which  tend  to  "sliow  that  he  or  she  has 
committed  adultery,  nor,  as  was  held  {t),  open  to 
cross-examination  by  the  respondent.  Respondents 
and  co-respondents  were  not  compellable  or  com- 
petent -witnesses  under  this  act  {u). 

Finally  came  the  Law  of  Evidence  Further  Amend- 
ment Act,  1869  (a;),  which  abolished  the  two  ex- 
ceptions retained  by  the  14  & 15  Yict.  c.  99.  After 
repeahng  the  4th  section  of  the  last-mentioned  act, 
the  Act  of  1869  renders  (sect.  2)  the  parties  to  actions 
for  breach  of  promise  of  marriage  competent  wit- 
nesses. The  uncorroborated  testimony  of  the  plain- 
tiff is,  however, mp.t  to  jbe  sufficient  proof  of  a promise 
to  marry  to  entitle  the  jury  to  give  a verdict  for  the 
plaintiff ; his  or  her  testimony  must  be  corroborated 
by  some  material  evidence  in  support  of  the  alleged 
promise.  The  3rd  section  of  "this  act  renders  the 
parties  to  proceedings  instituted  in  consequence  of 
adultery,  and  the  husbands  and  wives  of  such  par- 

(«)  20  & 21  Viet.  c.  86. 

(i)  Qiles  T.  Oilcn,  32  L.  J.,  P.  M.  & A.  209. 

(m)  Robinson  v.  Lane,  1 S.  & T.  3G2. 

(a?)  32  & 33  Viet.  e.  68. 
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ties,  competent  witnesses : with  the  proviso  that  no 
witness  to  any  proceeding,  whether  a party  or  not,  is  to 
be  liable  to  be  asked  or  bound  to  answer  any  question 
tending  to  show  that  he  or  she  has  been  guilty  of 
adultery,  unless  such  witness  has  already  given  evi- 
dence in  the  same  proceeding  in  disproof  of  such 
adultery.  The  great  aim  of  the  legislature  would 
seem  to  have  been  to  enable  persons  charged  with 
adultery  in  the  Divorce  Court  to  deny  the  charge 
on  oath.  This  is  effected  by  maSh^sucE  persons 
competent  witnesses.  In  the  measure,  as  originally 
brought  into  the  House  of  Commons,  the  parties 
were  to  be  compellable  as  well  as  competent.  To 
this  tAvo  objections  were  raised, — 1st,  that  it  would 
induce  parties  to  institute  proceedings  on  very  slender 
grounds  in  the  expectation  of  being  able  to  elicit 
something  in  cross-examination  of  the  respondent 
or  co-respondent  to  establish  their  case ; 2nd,  that 
an  adulteress  or  adulterer  would  be  \"ery  much 
tempted  to  commit  peijury  to  screen  the  partner  in 
guilt.  In  deference  to  these  objections  the  above- 
mentioned  proviso  was  added  to  the  3rd  section. 

One  question  presents  itself  upon  these  two  sections 
— are  the  parties  to  an  action  for  breach  of  promise 
of  marriage  and  to  proceedings  instituted  in  conse- 
quence of  adultery,  comjiellable  as  well  as  competent 
witnesses  ? Primd  facie  every  witness  Avho  is  com- 
petent is  also  compellable  unless  some  privilege  in- 
tervenes, and  therefore  it  may  be  assumed  that  the 
proper  construction  to  be  placed  upon  these  sections 
is,  that  the  parties  mentioned  are  compellable  as 
Avell  as  competent  except  when  they  can  claim  the 
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protection  of  the  proviso  to  section  3.  In  fact,  no 
doubt  would  present  itself  but  for  the  language  of 
section  2 of  14  & 15  Viet.  c.  99,  Avhich  enacts,  that 
the  parties  to  any  action  (except  as  thereinafter  ex- 
cepted) shall  “ be  competent  and  compellable  to  give 
evidence.”  The  words  “ and  compellable,”  however, 
would  seem  to  be  mere  surplusage. 

The  following  points  have  been  decided  on  the 
construction  of  this  act,  so  far  as  it  affects  proceed- 
ings instituted  in  consequence  of  adultery.  The  act 
does  not  apply  to  a petition  presented  by  a husband 
for  payment  of  money  out  of  court  on  the  ground 
of  his  child  ha^dng  been  bastardized  by  his  wife’s 
adultery  (y).  If  a witness  does  not  claim  the  pro- 
tection given  by  the  3rd  section,  neither  of  the 
parties  to  the  suit  can  object  to  the  evidence  (z),  and 
a vntness  cannot  be  cross-examined  as  to  any  act  of 
adultery  not  refen-ed  to  in  the  examination  in 
chief  («). 

Any  discussion  as  to  the  testimony  of  interested 
witnesses  cannot  be  more  appropriately  closed  than 
by  quoting  the  remarks  of  Lord  Justice  James  when 
Vice-Chancellor (Z<): — “It  has  been  pressed  on  me 
that  I cannot  decide  against  the  positive  oath  of  the 
respondent  without  convicting  him  of  wilful  and 
corrupt  peijur}^:  I have  had  occasion  more  than 

once  to  say  that  this  is  not  a criminal  court,  that  I 


(y)  I^e  mdeouVs  TnisU,  L.  R.,  10  Eq.  43;  39  L.  J.,  Ch.  192. 

(z)  Hchhleilmaite  v.  Ilchblcthwaitc,  L.  R.,  2 P.  & D.  29;  39 
E.  0.,  P.  & M.  15. 

(fl)  liahhage  v.  Tiahhagc,  L.  R.,  2 P.  & D.  222. 

(i)  Pike  V.  Nicholas,  17  W.  R.  845;  38  L.  J.,  Ch.  529. 
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am  trying  no  one  for  any  crime.  I am  here  bound 
by  my  own  judicial  oath  to  well  and  truly  try  the 
issue  joined  between  the  parties,  and  a true  verdict 
give  accordingly  to  the  evidence,  that  is  to  say, 
according  as  I,  weighing  all  the  evidence  by  all  the 
lights  I can  get,  and  as  best  as  I may,  find  the  tes- 
timony credible  or  incredible,  trustworthy  or  the 
reverse.  The  law  which  admitted  the  testimony  of 
the  parties  and  of  interested  persons  was  passed  in 
full  reliance  on  the  judges  and  on  juries  that  they 
would  carefully  scrutinize  such  testimony  and  give 
it  such  weight  as  it  deserved,  and  no  more,  or  no 
weight  at  aU.” 

Sect.  4.  On  the  Incompetency  of  Parties  to 
Criminal  Proceedings. 

The  14  & 15  Yict.  c.  99,  s.  3,  enacts  that — 

“ Nothing  herein  contained  shall  render 

Any  person  who  in  any  criminal  proceeding  is 
charged  with  the  commission  of  any  indictable 
offence: — or 

Any  offence  punishable  on  summary  conviction : — 
competent  or  compellable  to  give  e^fidence  for  or 
against  himself  or  herself ; — or 

Shall  render  any  person  compellable  to  answer 
any  question  tending  to  criminate  himself  or  her- 
self;— or 

Shall  in  any  criminal  proceeding  render  any  hus- 
band competent  or  compellable  to  give  evidence  for 
or  against  his  vdfe,  or  any  wife  competent  or  com- 
pellable to  give  evidence  for  or  against  her  husband.” 
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It  has  long  been  held  that  a prosecutor,  in  a 
criminal  proceeding,  is  a competent  witness  against 
a prisoner;  and,  although  there  were  formerly  ex- 
ceptions to  the  rule,  they  have  all  been  removed  by 
Lord  Denman’s  Act,  and  other  statutes  (c). 

Lord  Denman’s  Act  (d),  by  rendering  aU  persons 
competent  as  witnesses  notwithstanding  they  may 
have  an  interest  in  the  matter  in  question,  or  the 
event  of  the  trial,  has  removed  all  doubt  as  to  the 
admissibility  of  informers  and  accomplices  as  wit- 
nesses. All  such  persons  are  competent  witnesses  ; 
but  the  objections  to  their  credibility  remain  as 
before  (e). 

We  have  now  to  consider  the  effect  of  the  early 
part  of  the  3rd  section  of  the  14  & 15  Viet.  c.  99. 

At  Common  Law,  a defendant  in  a criminal 
charge,  so  far  from  being  bound  or  competent  to 
give  evidence  against  himself,  was  never  bound  even 
to  answer  the  questions  put  to  him  upon  his  ex- 
amination before  a magistrate.  The  statute  confirms 
this  state  of  the  law ; but  the  words  of  the  act  must 
be  understood  with,  some  limitations.  It  will  be 
observed  that  they  are,  that — Nothing  herein  con- 
tained shall  render  any  person  who  in  any  criminal 
proceeding  is  charged,  &c.  . . . competent  or  com- 
pellable to  give  evidence  ybr  or  against  himself.” 

It  might  be  inferred  from  this  clause  that  a de- 
fendant in  a criminal  proceeding  cannot,  in  any  case, 
be  convicted  on  his  own  evidence.  But  this  is  not 


(c)  Ii„  V.  Boston,  4 East,  681. 
(rf)  0 & 7 Viet.  c.  86. 

(e)  Vide  p.  36. 


42 


LAW  OF  EVIDENCE. 


the  construction  which  has  been  put  on  this  part  of 
the  act,  although  it  might  perhaps  be  contended  that, 
according  to  the  letter,  the  Common  Law  principle 
that  no  man  is  hound  to  criminate  or  betray  himself 
{nemo  tenetur  seipsum  prodere)  is  enlarged  to  the 
extent  of  an  absolute  and  universal  prohibition.  The 
point,  as  far  as  we  are  aware,  has  never  yet  been 
raised;  but  the  practice  remains  as  before  the  act; 
and  prisoners  are  daily,  not  merely  suffered  to  plead 
guilty  on  arraignment,  and  so  become  convicted  in 
the  eye  of  the  law  on  their  own  evidence,  but  their 
statements  before  magistrates,  after  the  statutory 
caution  of  the  11  & 12  Viet.  c.  42,  s.  18,  and  their 
subsequent  confessions,  are  always  received  as  evi- 
dence on  which  alone  a jury  may  convict.  Although 
in  aU  indictable  crimes,  or  offences  punishable  on 
summary  conviction,  the  prisoner  or  defendant  can- 
not be  compelled,  nor  is  he  even  competent,  to  give 
oral  evidence  on  oath  for  or  against  himself,  still 
he  has  the  right  of  stating  his  case  before  the  com- 
mitting magistrate,  or  to  a jury. 

By  the  Conspiracy  and  Protection  of  Property 
Act,  1875  (e),  sect.  9,  the  respective  parties  to  the 
contract  of  service  (and  their  husbands  and  wives) 
are  competent  witnesses  in  proceedings  under  the 
act;  and  by  the  Merchant  Shipping  Act,  1871  (/*), 
sect.  11,  any  person  charged  with  the  misdemeanor 
of  sending  a ship  to  sea  in  an  unseaworthy  state  so 
as  to  endanger  life,  is  empowered,  in  self-defence,  to 


(e)  38  & 39  Viet. 

(/)  34  & 35  Viet.  e.  110. 


ON  THE  COMPETENCY  OF  WITNESSES.  43 

give  ewdence  in  the  same  manner  as  any  other 
■witness.  Finally,  by  the  Licensing  Act,  1872  {g), 
sect.  51,  it  is  provided,  that  in  all  cases  of  summary 
proceedings  under  the  act  the  defendant  and  his  wife 
shall  be  competent  to  give  e'sddence. 

Several  questions  have  arisen  as  to  what  is  a 
criminal  proceeding,  and  what  is  a civil  proceeding. 
In  The  Attorney -General  v.  Radloff  (Ji\  which  was 
an  information  for  penalties  under  the  Smuggling 
Act,  8 & 9 Viet.  c.  87,  the  defendant  otfered  himself 
as  a witness,  and  the  court  was  divided  as  to  his 
competency. 

It  was  held  by  Pollock,  C.  B.,  and  Parke,  B., 
that  he  was  not  a competent  witness,  because  it  was 
a criminal  proceeding  punishable  on  summary  con- 
viction; but  Platt,  B.,  and  Martin,  B.,  held  it  to  be 
not  of  a criminal  nature,  and  that  the  defendant  was 
a coihpetent  witness.  The  view  of  Platt,  B.,  appears 
to  contain  the  true  solution  of  all  such  difficulties : — 

Mdiat  is  a civil  proceeding  as  contradistinguished 
from  a criminal  proceeding  ? It  strikes  me  that  the 
true  test  is  to  see  if  the  subject-matter  be  of  a per- 
sonal character;  that  is,  if  the  proceeding  relates  to 
goods  or  property  which  it  is  sought  to  recover  by 
legal  proceedings,  that  is  a civil  proceeding;  but  if 
it  is  one  which  may  at  once  affect  the  defendant  per- 
sonally by  the  imprisonment  of  his  body  in  the  event 
of  a verdict  of  guilty  being  pronounced  against 
him  as  a public  offender,  that  is  what  I consider  a 


(/7)  35  & 36  Viet.  c.  94. 
(/t)  10  Ex.  84. 
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criminal  proceeding.  . . . Now,  although  informa- 
tions of  this  kind  by  the  Attorney- General  may  by 
some  be  considered  criminal  proceedings,  I rather 
deem  them  in  the  nature  of  civil  proceedings,  and 
like  the  old  actions  to  recover  penalties  imder  the 
Game  Laws,  which  we  aU  remember  were  civil  pro- 
ceedings. . . . Here  the  object  is  to  recover  money 
— to  recover  that  which,  by  the  law,  is  made  a debt.” 
The  Crown  Suits  Act,  1865  (2),  sect.  34,  has  removed 
all  doubt  as  to  proceedings  on  the  revenue  side  of 
the  Court  of  Exchequer  by  making  the  14  & 15 
Viet.  c.  99,  ss.  2,  3,  and  the  16  & 17  Viet.  c.  83, 
applicable  to  such  proceedings,  which,  for  the  pur- 
poses of  these  enactments,  are  not  to  be  deemed 
criminal  proceedings.  Similar  doubts  have  been 
raised  in  bastardy  cases  as  to  the  competency  of  the 
putative  father  to  be  sworn  as  a witness  on  his  own 
behalf ; but  Erie,  J.,  has  held  him  to  be  competent, . 
on  the  ground  that  the  proceedings  on  an  affiliation 
order  are  of  a civil,  and  not  of  a criminal,  nature  {K). 
This  view  is  confirmed  by  the  language  of  Lord 
Campbell,  C.  J.,  in  another  case(Z),  which  was  a 
proceeding  against  the  defendant  for  a breach  of  the 
Game  Laws,  viz.,  for  using  snares  for  game  without 
having  a certificate.  The  information  was  under 
1 & 2 Will.  4,  c.  32,  by  which,  on  conviction,  tlie 
defendant  is  liable  to  a fine,  and  in  default  of  pay- 
ment to  be  imprisoned  and  kept  to  hard  labour. 


(i)  28  & 29  Viet.  c.  104. 

(A)  Ex  parte  Crowley,  24  L.  T.  244. 
(J)  Cattell  V.  Ireson,  E.  B.  & E.  91. 
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The  judges  held  unanimously  that  the  defendant 
was  not  a competent  outness  in  such  a proceeding ; 
and  they  relied,  as  it  seems,  chiefly  on  the  fact  that 
the  prisoner  was  liable  to  hard  labour  in  default  of 
payment  of  the  fine,  to  show  that  the  proceeding  was 
of  a criminal,  and  not  of  a civil,  character.  It  is 
also  plain  that  the  inclination  of  the  court  in  this 
case  was,  to  hold  all  proceedings  to  be  of  a criminal 
nature,  when  the  judgment  assumes  the  form  of  a 
fine,  which  may  be  enforced  by  imprisonment.  The 
test,  according  to  Lord  Campbell,  in  such  cases 
seems  to  be  to  consider  whether  it  is  sought  to  re- 
cover a sum  of  money  in  the  nature  of  a debt  Irom 
a person,  as  in  bastardy  cases ; or  to  inflict  punish- 
ment of  an  exemplary  and  public  nature.  In  the 
former  case  the  defendant  is  competent ; in  the 
latter  he  is  incompetent,  as  a witness. 

The  above  case  was  followed  in  Parker  v. 
Greene  {m),  on  a charge  against  the  keeper  of  a 
licensed  house,  under  9 Geo.  4,  c.  61,  s.  21,  for 
knowingly  permitting  notoriously  bad  characters  to 
assemble  in  his  house,  although  the  statute  only 
imposed  imprisonment  in  default  of  payment  of  the 
fine  and  of  sufficient  distress,  and  gave  no  power  to 
inflict  hard  labour ; Crompton,  J.,  saying  that 
wherever  there  is  power  to  punish  in  proportion  to 
the  offence,  the  proceeding  is  a criminal  one,  even 
though  there  be  no  power  to  imprison.  The  same 
view  has  been  taken  by  the  Irish  Court  of  Criminal 
Appeal ; for  where  a man  had  been  charged  before 


(to)  2 B,  & S.  209. 
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magistrates  with  keeping  a dog  without  a licence,  and 
had  been  called  as  a witness,  and  had  sworn  falsely 
as  to  the  dog’s  age,  the  coiut  quashed  the  conviction 
for  perjury  on  the  ground  that  he  was  not  a com- 
petent witness,  since  as  the  statute  under  which  he 
had  been  summoned  imposed  a maximum,  and  not 
a specific  fine,  the  offence  was  against  the  public, 
and  the  proceeding  a criminal  one  (n).  In  a suit 
under  the  Church  Discipline  Act  (o),  against  a 
clergyman  for  immorality.  Sir  R.  Phillimore  held 
that  the  defendant  was  both  competent  and  com- 
pellable to  give  evidence,  the  Ordinary,  and  not  the 
Crown,  being  the  prosecutor  (p). 

Sect.  5.  On  the  Incompetency  of  Husbands  and 
Hives  as  Witnesses  for  or  against  each  other. 

The  concluding  words  of  the  3rd  section  of  the 
14  & 15  Viet.  c.  99,  declare  that  nothing  contained 
in  the  act — 

“ Shall  in  any  criminal  proceeding  render 
any  husband  competent  or  compellable  to 
give  evidence  for  or  against  his  wife,  or 
any  wife  competent  or  compellable  to  give 
evidence  for  or  against  her  husband,” 

The  first  question  which  arose  on  the  construction 
of  this  clause  was  as  to  the  competency  and  com- 
pellability of  husbands  and  wives  to  give  evidence  for 


(n)  It.  V.  Sullivan,  Ir.  R.,  8 C.  L.  401. 

(o)  3 & 4 Vict.  c.  86. 

(^)  Bishop  of  Norivicji  v.  Pearse,  L.  R.,  2 A.  & E.  281. 
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or  against  each  other  in  civil  proceedings.  It  was 
held  in  two  cases,  that  they  were  severally  incom- 
petent {q)\  but  it  appeared  that  it  was  the  intention 
of  the  Legislative  to  make  them  competent.  And 
now,  by  the  16  & 17  Viet.  c.  83,  husbands  and  wives 
are  rendered  competent  and  compellable,  in  all  civil 
cases,  to  give  evidence  on  behalf  of  any  or  either  of 
the  parties  to  the  said  suit,  action  or  proceeding.” 
But  neither  husband  nor  wife  is  compellable  to  dis- 
close any  communication  made  to  him  or 

her  by  the  other  diving  marriage  (r).  These  pro- 
visions were,  by  the  act,  not  to  apply  in  criminal 
cases,  or  in  proceedings  instituted  in  consequence  of 
adultery ; but  now,  as  stated  above,  the  Evidence 
Fivther  Amendment  Act,  1869,  has  made  the  hus- 
bands and  wives  of  parties  to  j)roceedings  instituted 
in  consequence  of  adultery  competent  witnesses  (s). 

Previously  to  the  14  & 15  Viet.  c.  99,  husbands 
and  wives  had  been  rendered  competent  and  com- 
pellable to  give  evidence  for  and  against  each  other 
in  the  County  Courts,  under  the  9 & 10  Viet.  c.  95, 
s.  83.  The  only  exception,  therefore,  to  the  exist- 
ing rule  of  their  competency  are  to  be  sought  only 
in  criminal  cases.  In  criminal  cases  the  general 
rule  has  always  been  that  husbands  and  wives  are 
not  competent  to  give  evidence  for  or  against  each 


(<7)  liarhat  v.  Allen,  7 Ex,  609;  Stapleton  v.  Crofts,  18  Q.  B.  367. 
(r)  After  the  death  of  either  husband  or  wife  the  privilege 
enures  for  the  benefit  of  the  survivor;  see  O'  Connor  v.  Marjori- 
hanks,  4 M.  & G.  435. 

(«)  Vide  supra,  p.  38. 
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other  (t),  and  this  rule  prevents  such  witnesses  from 
being  examined  either  as  to  circumstances  that 
happened  before  marriage,  or  as  to  the  fact  of  mar- 
riage. Nor  can  a wife  or  husband  be  a witness  for 
or  against  any  person  who  is  indicted  jointly  with 
the  husband  or  wife  (u) ; nor,  on  an  indictment  for  a 
conspiracy,  can  the  wife  of  one  of  the  conspirators 
give  evidence  in  favour  of  the  others ; because  their 
acquittal  must  enure  to  the  benefit  of  the  husband  (x). 
However,  as  stated  above,  by  the  Conspiracy  and 
Protection  of  Property  Act,  1875,  the  husbands  and 
wives  of  the  respective  parties  to  the  contract  of 
service  are  competent  witnesses  in  proceedings  under 
that  act;  and  by  the  31st  section  of  the  Licensing 
Act,  the  defendant,  in  a proceeding  under  that  act 
(as  well  as  his  wife),  is  a competent  witness.  "Where 
a prisoner  was  indicted  in  one  count  for  obtaining 
money  from  a savings  bank  by  falsely  pretending 
that  a document  had  been  filled  up  by  the  husband 
of  T.,  and  in  another  count  for  conspiring  with  T. 
to  defraud  the  savings  bank,  it  was  held  that  T.’s 
husband  could  give  evidence  on  the  first  count  to 
prove  that  he  gave  no  authority  to  fiU  up  the  docu- 
ment (y).  In  high  treason  it  has  been  doubted 
whether  a wife  may  not  be  made  a witness  against 


(i)  Co.  Litt.  6,  b. 

(u)  R.  V.  Thompson,  L.  K.,  1 C.  C.  R.  377;  41  L.  J.,  M.  C.  112; 
' 20  W.  R.  728. 

(ar)  R.  V.  Locher,  5 Esp.  107. 

(y)  R.  V.  Halliday,  1 Bell,  257. 
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her  husband  (z).  And  in  all  cases  where  the  hus- 
band is  charged  with  a personal  injury  to  the  wife, 
or  the  ■wife  with  a personal  injury  to  her  husband, 
the  injured  party  is  a competent  witness  against  the 
other  (a).  The  dying  declarations  of  a wife  who  has 
been  murdered  by  her  husband,  if  not  otherwise  inad- 
missible, are  evidence  against  him  (Z>).  On  an  in- 
formation under  5 Geo.  4,  c.  83,  s.  3,  against  a man 
for  neglecting  to  maintain  his  wife,  and  causing  her 
to  become  chargeable  to  the  parish,  she  is  not  a com- 
petent witness  against  him,  for  the  offence  is  against 
the  parish,  not  against  her  (c). 

In  India  husbands  and  wives  are  competent 
witnesses  for  or  against  each  other  in  criminal  as 
well  as  in  civil  cases  (c?),  with  a similar  privilege 
in  the  case  of  communications  during  marriage  to 
that  of  the  English  law  (e).  In  the  event  of  any 
ffirther  legislation  on  the  subject  it  would  appear 
desirable  to  assimilate  the  English  to  the  Indian  law 
in  this  respect  (/ ). 

It  has  also  been  held  that,  p?‘opter  honos  mores, 
neither  husband  nor  wife  is  competent  to  prove  non- 
access,  in  order  to  bastardize  the  issue. 

In  an  action  against  a husband  for  necessaries 


(z)  II.  V.  Griggs,  T,  Eaym.  2. 

(a)  It.  V.  Audley,  1 St.  Tr.  393;  B.  v.  Ayze,  1 Str.  635. 

(5)  It.  V.  John,  1 East,  P.  C.  357. 

(c)  Reece  v.  Wood,  6 B.  & S.  364. 

{d)  Indian  Evidence  Act,  s.  120. 

(«)  Sect.  122. 

good  illustration  of  the  anomalous  working  of  the 
present  rule,  see  Stephen  on  the  Criminal  Law  of  England,  p.  286. 
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supplied  to  his  wife  when  living  apart  from  her,  the 
defence  being  the  wife’s  adultery,  she  is  admissible 
to  prove  the  same  {g) ; though  such  evidence  would 
be,  of  course,  open  to  suspicion. 

Sect.  6.  On  Matters  not  prov cable  by  a single 

^Fitness. 

As  a general  rule  the  testimony  of  a single  witness, 
or  any  documentary  evidence,  however  slight,  pro- 
vided it  be  admissible,  is  sufficient  evidence  to 
establish  any  fact  (A),  but  it  does  not  follow  that  it 
is  satisfactory  evidence  for  that  purpose.  Sufficient 
evidence,  it  may  be  observed,  is  the  minimum  which 
will  satisfy  the  requirements  of  the  law  ; satisfactory 
evidence  is  that  which  satisfies  or  convinces  the 
court  on  any  given  point. 

It  should  be  observed,  that  where  an  act  of 
parliament  enacts  what  shall  be  “ sufficient  ” 
evidence  of  any  fact,  the  question  arises  whether 
sufficient  means  primd  facie  or  conclusive  evidence. 
This  was  discussed  by  Sir  Gr.  Jessel,  M.  R.,  in  the 
Ystalyfera  Iron  Company  v.  Neath  and  Brecon 
Railway  Company  (^).  He  expressed  an  opinion 
that  no  general  rule  could  be  laid  down,  but  held 
that  in  the  statutory  enactment  affecting  that  case 
(the  16th  and  17th  sections  of  the  Lands  Clauses 


(^)  Cooper  T.  Lloyd,  6 C.  B.,  N.  S.  619. 

(/t)  la  India  no  particular  number  of  witnesses  are  required  to 
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Act),  sufficient  means  conclusive  evidence,  except 
in  the  event  of  fraud  being  proved. 

Bj  the  last-stated  general  rule  a jury  are  quite 
justified  if  they  think  proper  in  finding  a verdict  on 
the  uncon’oborated  statements  of  a single  witness,  as 
that  would  be  sufficient  evidence.  But  where  there 
is  but  one  witness,  if  he  gives  his  testimony  in  an 
unsatisfactory  way,  or,  a fortiori,  if  he  is  manifestly 
unworthy  of  credit,  his  evidence  will  not  satisfy  the 
jury,  and  they  will  not  found  a verdict  upon  it. 
Even  where  the  only  evidence  consists  of  the  directly 
opposite  statements  of  adverse  witnesses  the  jury 
may  believe  which  they  like  (A). 

To  the  above-stated  general  rule  there  are  several 
exceptions  : — First.  In  charges  of  treason  no  person 
can  be  convicted  but  upon  the  oaths  and  testimony 
of  two  lawful  witnesses,  either  both  to  the  same 
overt  act  or  one  to  one,  and  the  other  to  another, 
overt  act  of  the  same  treason,  unless  the  accused 
shall  ^\dllingly  and  without  violence  in  open  court 
confess  the  same  ; and  if  two  or  more  distinct  trea- 
sons of  divers  heads  or  kinds  shall  be  alleged  in  one 
indictment,  one  witness  produced  to  prove  one  of 
these  treasons,  and  another  another,  shall  not  be 
deemed  to  be  two  witnesses  to  the  same  treason  (/). 
Secondly . In  order  to  convict  a defendant  of  perjury 
it  is  necessary  that  there  should  be  more  than  one 
witness  to  prove  the  falsehood ; “ for  this  reason, 
that  if  there  be  the  oath  of  one  person  only  against 


(Ji)  Vide  supra,  p.  6. 

(0  7 Will.  3,  c.  3,  88.  2,  4. 
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that  of  the  defendant,  it  may  be  considered  doubtful 
which  of  the  two  is  true ; but  it  is  never  necessary 
that  there  should  be  two  independent  witnesses  to 
contradict  the  defendant  on  any  one  particular  point, 
and  it  is  sufficient  that  there  should  be  two  pieces 
of  evidence,  proved  by  separate  witnesses,  in  direct 
contradiction  to  the  statement  of  the  accused  on 
which  the  perjury  is  alleged  ” {m\  It  was  formerly 
considered  that  to  prove  a charge  of  perjury  there 
must  be  at  least  two  witnesses,  but  it  is  now  deemed 
sufficient  if  there  is  some  other  evidence  strongly 
corroborating  a single  witness.  ’ Thus,  a letter 
written  by  the  defendant  contradicting  his  statement 
upon  oath  has  been  held  to  render  it  unnecessary  to 
call  a second  witness  (w).  The  prosecution  must 
turn  the  scale  by  corroborating  the  witness,  but  the 
degree  of  corroboration  which  is  necessary  is  not 
definable  (o).  Thirdly.  In  cases  of  bastardy,  also, 
an  affiliation  order  on  a putative  father  cannot  be 
made  on  the  uncorroborated  statement  of  the  mother ; 
and  the  order  AviU  be  bad  unless  it  states  that  it  was 
made  on  evidence  corroborating  the  mother’s  state- 
ment in  some  material  particular  ( p).  Fourthly. 
The  evidence  of  a plaintiff  in  an  action  for  breach  of 
promise  of  marriage  does  not  entitle  him  or  her  to  a 
verdict  unless  corroborated  by  some  other  material 


(m)  Per  Wightman,  J.,  R.  v.  HooTt,  D.  & B.  607. 

{n)  Per  Lord  Denman,  R.  v.  Mayliew,  6 Car.  & P.  315. 

(o)  Per  Erie,  C.  J.,  R.  v.  Shaw,  L.  & C.  590. 

( j?)  7 & 8 Vict.  c.  101 ; 8 & 9 Viet.  c.  10 ; R.  t.  Buehinghum- 
shire,  3 Q.  B,  800;  R.  v.  Berry,  Bell,  95. 
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evidence  in  support  of  such  promise  (q).  The 
conduct  and  letters  of  the  defendant  may  afford  the 
necessary  corroborative  evidence.  It  may  also  be 
obseiTed  that  the  corroborative  evidence  must  be  in 
support  of  the  promise,  and  it  will  not  be  sufficient 
to  corroborate  the  testimony  of  the  plaintiff  on  other 
points,  if  it  is  uncorroborated  in  respect  to  the 
alleged  promise.  But  it  has  been  held,  that  the 
corroborative  evidence  may  relate  to  matters  anterior 
to  the  date  of  the  alleged  promise  (r).  In  divorce 
cases  a decree  will  not  be  pronounced  upon  the 
uncorroborated  evidence  of  a woman  of  loose 
character  (5).  Fifthly.  In  Courts  of  Equity,  where 
the  defendant  (replication  having  been  filed)  posi- 
tively, clearly,  and  precisely  ” denies  by  his  answer 
any  matter  alleged  on  the  bill,  the  denial  must  be 
counteiwailed  by  sufficient  evidence  of  two  witnesses, 
or  of  one  witness  and  of  circumstances,  which  is  as 
good  as  tAvo  witnesses:  otherAvise  the  court  Avill 
make  no  decree  against  the  defendant  (t).  The  altera- 
tions of  practice  ha\^e,  hoAvever,  rendered  this  rule  less 
applicable  than  formerly  (m).  Sixthly.  In  Equity 
the  eA’idence  of  a Avithess  uncorroborated  as  against 
a party  deceased  Avill  not  be  acted  upon  {x).  Thus 


iq)  32  & 33  Viet.  c.  G8,  s.  2. 

(r)  Wilcox  V.  Gotfrey,  26  L.  T.,  N.  S.  328,  481. 

{«)  Gingery.  Ginger,  L.  R.,  1 P.  & D.  37;  36  L.  J.,  P.  & M.  9. 
it)  Per  Kindersley,  V.-C.,  Williams  v.  Williams,  12  W.  R.  663; 
cf.  Jloldernesse  v.  llankin,  2 De  G.,  F.  & J.  272. 

(71)  Per  Lord  Justice  Turner,  Holdernesse  v.  Itankin,  ubi 
supra. 

(ar)  Hope  v.  Cloncxirry,  Ir.  R.,  8 Eq.  655. 
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a pecuniary  demand  against  the  estate  of  a deceased 
person  will  not  be  considered  as  established  by  the 
oath  of  the  person  making  such  claim  unsupported 
by  any  other  evidence  {y).  Of  this  evidence  it  has 
been  remarked  (2')  ; even  if  legally  admissible  for 
any  purpose  the  interests  of  mankind  imperatively 
require  that  unless  corroborated  it  should  be  wholly 
disregarded.  Nobody  would  be  safe  in  respect  of 
his  pecuniary  transactions  if  legal  documents  found 
in  his  possession  at  the  time  of  his  death,  and 
endeavoured  to  be  enforced  by  his  executors,  could 
be  set  aside,  or  varied,  or  altered,  by  the  parol  evidence 
of  the  person  who  had  bound  himself.” 

Seventhly,  there  is  the  well-known  rule  that — 

A prisoner  ought  not  to  be  convicted  upon 
the  evidence  of  any  number  of  accom- 
plices, if  unconfirmed  or  uncorroborated 
by  other  testimony  (a). 

The  reasonableness  of  this  rule  is  obvious  from  the 
suspiciousness  which  is  inseparable  from  this  kind 
of  evidence.  The  Legislature  has  held  that  this 
quality  is  not  sufficient  of  itself  to  justify  them  in 
excluding  such  evidence  from  a jury ; or  in  laying 
down  any  principle  by  which  it  shall  be  denied  all 
the  elements  of  credibility.  It  may  be  tendered 


{y)  Poole  V.  Foxrvell,  13  W.  E.  199  ; cf.  Morley  v.  Finney,  18 
W.  K.  490;  Browne  v.  Collins,  21  W.  R.  222. 

(z)  Per  James,  L.  J.,  Hill  t.  Wilson,  L.  R.,  8 Ch.  900;  42  L.  J., 
Ch.  817. 

(fl)  B.  T.  Noakcs,  5 C.  & P.  236. 
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from'  motives  of  conscientious  penitence ; but  ordi- 
nary experience,  and  knowledge  of  human  nature, 
must  convince  every  one  that  it  is  ’ still  more  likely 
to  be  tendered  from  motives  of  interested  treachery 
or  revenge ; and  in  every  such  case  the  amount  of 
credibility  sinks  to  a minimum.  When  the  purity 
and  solemnity  of  an  oath  have  been  tarnished  by  the 
mere  contingency  of  such  influences,  they  cannot  be 
restored  to  their  primal  sanctity  by  any  quantity  of 
direct  personal  asseveration.  Such  evidence  must 
always  come  before  a jury,  exposed  to  and  attenuated 
by  irresistible  sentiments  of  distrust. 

It  is  therefore  held  that  the  evidence  of  accom- 
plices ought  not  merely  to  be  corroborated,  and  that 
in  the  absence  of  corroboration  a prisoner  ought  to 
be  acquitted,  but  that  the  corroboration  of  an  accom- 
plice’s evidence  ought  to  go  to  the  identity  of  the 
prisoner : i.  (?.,  it  should  satisfy  a jury  that  the  pri- 
soner is  the  -person  who  committed  the  crime  with 
which  he  is  charged  by  the  accomplice.  This  doc- 
trine is  illustrated  by  the  case  of  R.  v.  Foster  {h), 
where  the  prisoner  was  indicted  for  night-poaching  ; 
and  the  only  evidence  was  that  of  an  accomplice  who 
swore  to  the  fact  of  the  prisoner  being  one  of  a party  ; 
but  the  only  confirmation  of  the  statement  was,  that 
on  the  same  evening  the  witness  and  the  prisoner 
had  been  seen  drinking  together  at  a public-house 
which  was  within  one  hundred  and  fifty  yards  of  the 
])risoner’s  house,  and  four  miles  from  the  preserve. 
It  was  also  proved  that  the  prisoner  frequented  the 


(b)  8 C.  & P.  107. 
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house ; and  that  he  and  the  accomplice  left  the  house 
together  when  the  house  was  closed.  Upon  the 
opening  of  the  case  Lord  Abinger,  C.  B.,  said : — 
“ I am  clearly  and  decidedly  of  opinion,  and  always 
have  been,  that  there  must  be  a corroboration  as  to 
the  particular  prisoner.”  . . . And  in  summing  up 
the  same  learned  judge  said : — “ I am  strongly  in- 
clined to  think  that  you  will  not  consider  the  corro- 
boration in  this  case  sufficient.  No  one  can  hear 
the  case  without  entertaining  a suspicion  of  the  pri- 
soner’s guilt,  but  the  rules  of  law  must  be  applied  to 
all  men  alike.  It  is  a practice,  which  deserves  all 
the  reverence  of  law,  that  judges  have  uniformly  told 
juries  that  they  ought  not  to  pay  any  respect  to  the 
testimony  of  an  accomplice  unless  the  accomplice  is 
corroborated  in  some  material  circumstance.  Noav, 
in  my  opinion,  the  corroboration  ought  to  consist  in 
some  circumstance  that  affects  the  identity  of  the 
party  accused.  A man  who  has  been  guilty  of  a 
crime  will  always  be  able  to  relate  the  facts  of  the 
case  ; and  if  the  confirmation  be  only  of  the  truth  of 
that  history,  without  identifying  the  persons,  that  is 
really  no  corroboration  at  all.  If  a man  were  to 
break  open  a house  and  put  a knife  to  your  throat 
and  steal  your  property,  it  would  be  no  corroboration 
that  he  had  stated  all  the  facts  correctly:  that  he 
had  described  how  the  person  did  put  the  knife  to 
the  throat  and  did  steal  the  property : zt  would  not 
at  all  tend  to  show  that  the  “person  accused  partici- 
pated in  it.  Here  you  find  that  the  prisoner  and 
the  accomplice  are  seen  together  at  the  public-house. 
If  they  were  found  together  under  circumstances 
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that  Avere  extraordinary,  and  Avhere  the  prisoner  Avas 
not  likely  to  be  unless  there  Avere  concert,  it  might 
be  something.  Bnt  he  lives  within  one  hundred  and 
fifty  yards,  and  there  is  nothing  extraordinary  in  his 
being  there : and  he  left  Avhen  they  were  shutting 
up  the  house.  |t  is  perfectly  natural  that  he  should 
liaA^e  been  there''^and  haA’^e  left  when  he  did.  The 
single  circumstance  is,  that  the  prisoner  was  seen  in 
a house  lohich  he  frequents,  where  he  may  be  seen 
once  or  tioice  a iceeh : there  the  case  ends  against 
him;  all  the  rest  depends  on  the  evidence  of  the 
accomplice.  The  danger  is  that  when  a man  is 
fixed,  and  knows  that  his  OAvn  guilt  is  detected,  he 
purchases  impunity  by  falsely  accusing  others.  I 
AA’ould  suggest  to  you  that  the  circumstances  are  too 
slight  to  justify  you  in  acting  on  this  eAudence.” 
The  prisoner  Avas  acquitted. 

It  is  still,  however,  competent  to  a jury  to  convict 
on  the  uncorroborated  evidence  of  an  accomplice  (c). 
And  it  is  only  a rule  of  practice,  and  not  of  law, 
for  a judge  to  tell  a jury  that  they  ought  not  to 
couAuct  on  the  uncorroborated  eAudence  of  an  accom- 
plice (ri).  In  R.  V.  Jones  {e).  Lord  EUenborougli 


(c)  Jl.  V.  ITastings,  7 C.  & P.  152.  The  Ind.  Ev.  Act  provides 
(sect,  133)  that  “ an  accomplice  shall  he  a competent  "witness 
against  an  accused  person  ; and  a conviction  is  not  illegal  merely 
because  it  proceeds  upon  the  uncorroborated  testimony  of  an  ac- 
complice.” Bnt  among  the  miscellaneous  presumptions  contained 
in  the  illustrations  to  sect,  114  is  this — “the  court  may  presume 
that  an  accomplice  is  unworthy  of  credit  unless  corroborated  in 
material  particulars.” 

(<i)  It.  V.  Stuhhx,  Dears.  555, 

(e)  2 Camp.  133. 

D 5 
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said : — No  one  can  seriously  doubt  that  a conviction 
is  strictly  legal,  though  it  proceed  upon  the  evidence 
of  an  accomplice  only.  Judges,  in  their  discretion, 
will  advise  a jury  not  to  believe  an  accomplice, 
unless  he  is  confirmed;  but  if  he  is  believed,  his 
testimony  is  unquestionably  sufficient  to  establish 
the  facts  to  which  he  deposes.  It  is  allowed  that  he 
is  a competent  witness ; and  the  consequence  is  in- 
evitable, that  if  credit  is  given  to  his  evidence,  it 
requires  no  confirmation  from  another  witness.”  He 
referred  also  to  a case  where  four  men  were  con- 
victed on  evidence  of  an  accomplice  who  was  con- 
firmed only  as  to  his  evidence  against  three  of  the 
prisoners. 

On  an  indictment  for  receiving  stolen  goods  the 
principal  thief  is  a competent  witness  (/).  And 
where  several  are  indicted,  the  prosecutor  may,  by 
leave  of  the  court,  take  a verdict  of  acquittal  as  to 
one  or  more,  and  call  them  as  witnesses  against  the 
remaining  prisoners  (^).  It  appears  also  that  an 
accomplice,  who  is  himself  charged  on  a separate 
indictment,  is  a competent  witness  for  a prisoner  (A); 
and  a prisoner,  who  has  pleaded  guilty,  may  be 
called,  before  sentence,  for  or  against  his  co-defen- 
dants (^).  So  where  the  evidence  against  one  of 
several  prisoners  is  slight,  the  judge  will  direct  an 
acquittal  in  order  to  enable  the  others  to  call  him 


(/)  R.  V.  Patram,  2 East,  P.  C.  782. 

R.  V,  Omen,  9 C.  & P.  83. 
ill)  2 Hale,  P.  C.  280. 

(i)  R,  V.  George,  Car.  & M.  Ill;  R.  v.  Hindis,  1 Den.  84. 
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as  a witness  (A);  and  it  seems  that  this  may  be  done 
without  taking  a verdict  against  the  prisoner  who  is 
called  as  a witness  (Z);  though  it  would,  as  a general 
rule,  be  judicious,  w'here  the  accomplice  is  indicted 
voth  the  prisoner,  to  dispose  of  the  indictment  by 
acquitting  or  convicting  the  prisoner,  before  he  is 
called  as  a witness,  so  that  the  temptation  to  strain 
the  truth  should  be  as  slight  as  possible  (m).  Al- 
though the  contrary  was  once  held,  it  has  now  been 
decided  by  the  full  Court  of  Criminal  Appeal  that, 
if  prisoners  are  indicted  and  tried  together,  neither 
is  a competent  witness  for  the  other  (?z). 


(A)  Weis.  Cr.  Pr.  217. 

(1)  Windsor  v.  Heff.,  6 B.  & S.  143;  7 B.  & S.  360. 

{m')  Per  Blackburn,  J.,  6 B.  & S.  186. 

(tt)  B.  T.  Payne,  L.  R.,  1 C.  C.  R.  349;  41  L.  J,,  M,  C.  66;  20 
W.  R.  390. 


60 


LAW  OP  EVIDENCE. 


CHAPTER  IV. 

ON  THE  KULE  THAT  THE  BEST  EVIDENCE  MUST  BE 
GIVEN;  ON  PRIMARY  AND  SECONDARY  EVIDENCE. 

It  is  an  inflexible  rule  tliat — 

The  best  evidence  must  be  given. 

This  rule  may  also  be  stated  thus : — 

The  law  requires  that  evidence  which 
■ is  the  best  attainable  of  its  class. 

The  true  meaning  of  this  rule  is  that  no  such 
evidence  shaU  be  brought,  as  ex  naturd  rei  supposes 
still  greater  evidence  behind  in  the  parties’  o-svn 
possession  or  power  (a).  The  rule  is  founded  on 
the  presumption  that  if  inferior  evidence  is  offered, 
when  evidence  of  a better  and  more  original  nature 
is  attainable,  the  substitution  of  the  former  for  the 
latter  arises  either  from  fraud,  or  from  gross  neg- 
ligence, which  is  tantamount  to  fraud.  Thus,  if 
a copy  of  a deed  or  will  be  tendered,  while  the 
originals  exist  and  are  producible,  it  is  reasonable 
to  assume  that  the  person  who  might  have  produced 
the  original,  but  who  omits  to  produce  it,  has  some 
private  and  interested  motive  for  tendering  a copy 


(a)  Gilbert  on  Evidence,  p.  6. 
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in  its  place.  Here  the  deed  or  will  itself  is  the  hest 
and  -primary  evidence.  The  copy  is  secondary,  and 
however  indisputably  it  may  be  authenticated,  it  is 
inadmissible  in  evidence  as  long  as  the  original  can 
be  produced,  unless  its  production  is  dispensed  with. 

It  is  sometimes  difficult  to  determine  what  is 
primary  and  what  is  secondary  evidence ; and  where 
both  oral  and  Avritten  proofs  of  a fact  are  producible, 
the  character  of  the  fact  must  be  investigated  in 
order  to  ascertain  which  species  of  evidence  is  the 
best.  The  questions  to  be  asked  for  this  purpose 
are,  which  species  is  most  original  in  its  nature,  and 
Avhich  is  most  likely  to  convey  accurate  information 
as  to  the  matter  in  dispute.  According  to  its  proxi- 
mity to  or  remoteness  from  the  highest  sources  of 
moral  certainty,  evidence  Avill  be  either  primary  or 
secondary. 

Thus,  it  is  a rule  that  when  a contract  has  been 
reduced  to  writing,  the  writing,  as  long  as  it  exists, 
is  the  best  and  only  evidence  of  the  terms  of  the 
contract.  Oral  evidence  is  admissible  to  explain  but 
not  to  contradict  it.  But  if  the  writing  be  destroyed ; 
or  if  it  cannot  be  found  after  diligent  search ; or  if 
an  adverse  party,  in  A^ffiose  hands  it  is,  refuses  to 
produce  it,  after  haAung  received  due  notice  ; then 
it  is  considered  fair  and  reasonable,  that  any  com- 
petent witness  Avho  is  acquainted  Avith  the  terms  of 
the  contract  should  be  allowed  to  give  oral  evidence 
of  it,  or  that  a copy  of  it  should  be  produced. 

So,  too,  if  a prisoner  has  been  committed  for  trial 
on  the  oral  depositions  of  Avitnesses,  it  Avould  be 
manifestly  unfair  to  admit  their  depositions,  even 
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when  reduced  to  writing  and  certified  by  the  com- 
mitting magistrate,  to  be  given  in  evidence  against 
the  prisoner,  as  long  as  the  original  witnesses  can 
be  produced  before  a jury,  confronted  with  the 
prisoner,  and  subjected  to  the  cross-examination  of 
the  latter,  or  his  counsel.  Therefore  such  deposi- 
tions are  secondary  evidence  which  is  admissible 
only  in  certain  cases  where  the  original  deponents 
cannot  be  produced.  This  subject  will  be  more  fully 
discussed  in  a later  chapter. 

But  there  may  be  distinct  sources  of  evidence,  one 
of  which  may  be  oral,  and  another  contained  in 
writing.  In  such  a case  both  will  be  primary,  and 
therefore  either  wiU  be  admissible.  Thus,  a written 
receipt  is  primd  facie  evidence  of  payment ; but  it 
is  not  the  only  evidence,  because  a written  acknow- 
ledgment by  a creditor  that  he  has  been  paid,  is  not 
necessarily  better  evidence  than  the  oral  evidence  of 
a debtor  who  swears  that  he  has  paid  the  money. 
Accordingly  the  payment  may  be  proved  either  by 
producing  the  creditor’s  receipt  and  proving  his 
signature,  or  by  the  oral  deposition  of  the  debtor. 

In  R.  V.  King ston-up on- Hull  (J),  to  prove  a sub- 
sequent settlement,  the  pauper  was  asked  whether 
he  had  not  occupied  and  paid  rent  for  a tenement. 
The  opposite  counsel  interposed,  and  asked  if  he 
had  held  under  a written  contract.  It  appeared 
that  he  had,  and  it  was  then  submitted  that  the 
■writing  must  be  produced,  and  that  the  original 
question  could  not  be  answered.  But  the  court  held 


(J)  7 B.  & C.  611. 
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that  it  might.  Bayley,  J.,  said  : — “ The  general 
rule  is,  that  the  contents  of  a written  instrument 
cannot  be  proved  without  producing  it.  But  al- 
though there  may  be  a widtten  instrument  between 
a landlord  and  tenant,  defining  the  terms  of  the 
tenancy,  the  fact  of  tenancy  may  be  proved  by  parol 
without  proving  the  terms  of  it.”  And  Littledale,  J. : 
— “ Payment  of  rent  as  rent  is  evidence  of  tenancy, 
and  may  be  proved  without  producing  the  written 
instrument”  (c). 

But  this  class  of  exceptions  to  the  general  rule 
can  be  maintained  only  where  the  fact,  of  whicli 
oral  evidence  is  admitted,  is  something  extrinsic  and 
collateral  to  the  written  contract  (</).  If  it  be  in 
any  degree  of  the  essence  and  substance  of  the  con- 
tract, then  the  writing  must  be  produced;  e.g.,  in 
a question  of  title  (c),  or  where  the  terms  of  the 
tenancy  are  material  {^f  ).  But  the  fact- of  the  exist- 
ence of  a writing  or  of  its  execution  may  be  proved 
without  producing  the  writing ; but  not  any  of  its 
contents  {g\  So  in  the  case  of  Yorke  v.  Smith  (/i), 
where  a biU  of  sale  was  inadmissible  for  want  of  a 
stamp,  it  was  held  that  oral  evidence  of  the  fact  that 
there  had  been  a sale  was  wrongly  admitted.  But 
if  a contract  be  established  by  oral  evidence,  it  is  for 
the  adverse  party  to  prove  that  it  was  in  Avriting. 


(<?)  See  also  Twyman  v.  Knowles,  13  C,  B.  222, 
(<i)  11.  V.  Castle  Morton,  3 B.  & Aid.  690. 

{e)  Cotterill  v.  Hobby,  4 B.  & C.  4G6. 

(/)  11.  V,  Merthyr  Tydvil,  1 B.  & Ad.  31. 

{g)  Darby  v.  Ovseley,  1 II.  & N.  1. 

(4)  21  L.  J.,  Q.  B.  63. 
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In  B.  V.  Bawdon  (^),  Bayley,  J.,  said : — “ There 
can  be  no  doubt  that  a party  may,  by  keeping  out 
of  view  a written  instrument,  make  out  by  parol 
testimony  a primd  facie  case  of  tenancy,  and  that  it 
then  lies  on  the  opposite  party  to  rebut  the  primd 
facie  case  so  made  out.” 

In  an  action  to  recover  a written  document  oral 
evidence  of  its  contents  may  be  given,  without  pre- 
vious notice  to  produce  it  (A).  But  where  a prisoner 
was  indicted  for  arson  with  intent  to  defraud  a fire 
office,  it  was  held  that  secondary  evidence  of  the 
policy  was  inadmissible,  as  due  notice  had  not  been 
given  to  produce  it(/). 

The  subject  of  Secondary  Evidence  in  the  case  of 
documents  will  be  further  investigated  in  a later 
portion  of  this  work  (m). 

When  it  is  necessary  to  prove  the  handwriting  of 
a document  in  any  case,  civil  or  criminal,  the  best 
evidence  is  that  of  the  person  who  wrote  or  signed. 

As  fraud  is  the  foundation  of  the  rule  by  which 
the  best  evidence  is  required ; secondary  evidence  is 
received  whenever  its  substitution  for  primary  evi- 
dence does  not  create  a reasonable  presumption  of 
fraud.  Thus  it  seems  that  the  substance  of  old 
records  may  be  proved  by  a witness  who  has  ex- 
amined them  {n).  Inscriptions  on  tombstones, 


(i)  8 B.  & C.  710. 

(Ji)  Jolly  V,  Taylor,  1 Camp.  143. 

(V)  R.  V.  Kitson,  Dears.  187;  cf.  R.  v.  Ehvorthy,  L.  E.,  1 C.  C. 
K.  103;  37  L.  J.,  M.  C.  3;  16  W.  R.  287. 

{m.)  Vide  Part  II.  Ch.  I.  & IV. 

(«)  Rowe  V.  Brenton,  8 B.  & C.  737. 
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escutcheons,  and  walls,  may  be  proved  by  witnesses 
and  examined  copies.  But  Dugdale’s  Monasticon 
Anglicanum  was  rejected  as  evidence  to  show  that 
the  Abbey  de  Sentibus  was  an  inferior  abbey,  be- 
cause the  original  records  were  producible  (o). 

It  is  held  that  the  rule  relates  not  to  the  measure 
and  quantity  of  evidence,  but  to  the  quality.  It  is 
not  necessary  to  give  the  fullest  proof  of  which  a 
fact  may  admit.  Thus,  in  the  cases  where  there  are 
several  attesting  witnesses,  it  is  sufficient  to  call  one 
only  where  one  only  is  required  by  law  to  the  validity 
of  the  instrument ; or,  in  the  event  of  the  death  of 
all  the  witnesses,  it  is  sufficient  to  prove  the  hand- 
AVTiting  of  any  one  ; and  if  attestation  is  not  made 
necessary  to  the  validity  of  the  instrument  by  statute 
or  otherwise  the  witness  need  not  be  called  (;?).  So, 
too,  there  are  no  degrees  in  secondary  evidence. 
The  oral  testimony  of  a witness  is  as  sufficient 
secondary  evidence  of  the  contents  of  a written  in- 
strument as  a copy  of  such  instrument  would  be, 
although  the  latter  may  be  more  satisfactory. 


(o)  Salk.  281. 

ip)  17  & 18  Vict.  c.  125,  s.  26;  28  & 29  Viet.  c.  18,  s.  7. 
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CHAPTER  V. 

ON  PRESUMPTIVE  EVIDENCE. 

Evidence  is  said  to  be  Presumptive,  or  Circum- 
stantial, or  Inferential,  as  distinguished  from  Direct, 
when  an  inference  as  to  a disputed  fact  is  drawn  from 
the  proof  or  assumption  of  a collateral  fact. 

There  is  a considerable  difference  between  Direct 
and  Presumptive  Evidence,  in  the  case  of  oral 
testimony.  In  the  former  we  credit  the  language 
of  the  senses  as  translated  through  the  judgment  of 
the  witness,  and  certified  by  his  solemn  asseveration. 
The  question  then  for  decision  is  not  one  of  infer- 
ence, but  of  credibility.  It  is  true  that  the  credi- 
bility of  the  vritness  is  itself  a matter  of  inference, 
which  must  be  gathered  from  his  demeanour  and 
surrounding  circumstances.  But  when  we  are  satis- 
fied as  to  his  veracity  and  judgment,  the  adoption 
of  his  statements  follows  as  an  included  consequence. 
It  is  different  in  Presumptive  Evidence.  The  s'ame 
question  of  credibility  occurs  at  the  outset;  and 
the  judge  or  jury  has  to  decide  a similar  and 
preliminary  inquiry  into  the  veracity  and  accuracy 
of  the  witness.  But  this  is  only  a first  and  easy 
stage  of  reasoning.  When  the  reality  of  the  col- 
lateral fact  has  been  established,  it  is  tlien  that  the 
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judgment  has  to  trace  its  relation  to  the  matter  in 
issue.  It  must  not  disdain  to  weigh  remote  analogies, 
distant  affinities,  nor  even  improbable  possibilities. 
On  the  other  hand,  it  must  avoid  scrupulously  the 
tendency  to  over-refinement,  which  vitiates  many 
subtle  and  imaginative  minds.  Only  knowledge  of 
the  world,  and  an  extensive  experience  of  human 
nature,  can  enable  men  to  determine,  and  that  only 
in  their  own  minds,  what  is  the  distinction  between 
that  proximate  or  recondite  circumstance,  which 
suggests  irresistibly  the  truth  or  falsehood  of  a pro- 
position, and  that  irrelevant,  obscure  and  suspicious 
form  of  hypothesis,  which  checks  us  as  irresistibly  in 
making  it  the  basis  of  affirmation  or  negation  (a). 

In  R.  V.  Burdett  (b),  Abbott,  C.  J.,  said: — A 
presumption  of  any  fact  is  properly  an  inference  of 
that  fact  irom  other  facts  that  are  known  ; it  is  an 
act  of  reasoning : and  much  of  human  knowledge  on 
all  subjects  is  derived  fi’om  this  source.  A fact  must 
not  be  inferred  without  premises  that  'will  warrant 
the  inference ; but  if  no  fact  could  thus  be  ascer- 
tained by  inference  in  a court  of  law,  very  few 
offenders  could  be  brought  to  punishment.  In  a 
great  portion  of  trials,  as  they  occur  in  practice,  no 
direct  proof  that  the  party  accused  actually  com- 
mitted the  crime  is  or  can  be  given  : the  man  who 
is  charged  with  theft  is  rarely  seen  to  break  the 
house  or  take  the  goods ; and  in  cases  of  murder,  it 


(a)  Sec  this  subject  fully  discussed  in  Bentliain’s  Rationale  of 
Judicial  Evidence. 

(,b)  4 B.  & Aid,  IGl. 
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rarely  happens  that  the  eye  of  any  witness  sees  the 
fatal  blow  struck,  or  the  poisonous  ingredients  poured 
into  the  cup.  In  drawing  an  inference  or  conclusion 
from  facts  proved,  regard  must  always  be  had  to  the 
nature  of  the  particular  case,  and  the  facility  that 
appears  to  be  afforded  either  of  explanation  or  con- 
tradiction. No  person  is  to  be  required  to  explain 
or  contradict,  until  enough  has  been  proved  to 
warrant  a reasonable  and  just  conclusion  against 
him,  in  the  absence  of  explanation  or  contradiction  ; 
but  when  such  proof  has  been  given,  and  the  nature 
of  the  case  is  such  as  to  admit  of  explanation  or  con- 
tradiction ; if  the  conclusion  to  which  the  proof 
tends  be  untrue,  and  the  accused  offers  no  expla- 
nation or  contradiction,  can  human  reason  do  other- 
ivise  than  adopt  the  conclusion  to  which  the  proof 
tends  ? The  premises  may  lead  more  or  less  strongly 
to  the  conclusion,  and  care  must  be  taken  not  to 
draw  the  conclusion  hastily.” 

In  the  same  case  his  Lordship  recognized  a prin- 
ciple which,  although  laid  down  by  Lord  Hale  (c), 
and  correct  to  a large  extent,  does  not  appear,  ac- 
cording to  other  cases,  to  be  true  universally.  The 
rule  is — Never  to  convict  lohere  the  corpus  delicti 
{the  substantial  crime  or  act  of  guilt)  is  not  esta- 
blished. 

In  Evans  v.  Evans  (d),  Lord  Stowell  said : — It 
has  been  asked,  and  very  properly  asked.  Do  not 
comts  of  justice  admit  presumptive  proof?  Do  you 


(c)  2 Hale’s  Pleas  of  the  Crown,  290. 
(fl!)  1 Hagg.  Cons.  Hop.  105. 
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expect  ocular  proof  in  all  cases  ? I take  the  rule  to 
be  this: — If  you  have  a criminal  fact  ascertained, 
you  may  then  take  presumptive  proof  to  show  who 
did  it:  to  fix  the  criminal,  ha^dng  then  an  actual 
corpus  delicti.  . . . But  to  take  presumption  in 
order  to  swell  an  equivocal  fact— a fact  that  is  abso- 
lutely ambiguous  in  its  own  nature,  into  a criminal 
fact — is  a mode  of  proceeding  of  a very  different 
nature,  and  would,  I take  it,  he  an  entire  mis- 
application of  the  doctrine  of  presumption.”  But 
the  same  learned  judge,  in  a later  case  (e),  stated  the 
evidence  which  is  required  in  cases  of  adultery ; and 
his  judgment  there  seems  to  contain  a more  com- 
prehensive statement  of  this  rule. 

It  is  a flmdamental  rule  that  it  is  not  necessary 
to  prove  the  direct  fact  of  adultery;  because,  if  it 
were  otherwise,  there  is  not  one  case  in  a hundred 
in  which  that  proof  would  be  attainable  ; it  is  very 
rarely  indeed  that  parties  are  surprised  in  the  direct 
fact  of  adultery.  In  every  case  almost,  the  fact  is 
inferred  from  circumstances  that  lead  to  it  by  a fair 
and  necessary  conclusion ; and  unless  this  were  the 
case,  and  unless  this  were  so  held,  no  protection 
whatever  could  be  given  to  marital  rights.  What 
are  the  circumstances  which  lead  to  such  a con- 
clusion cannot  be  laid  down  universally  . . . because 
they  may  be  infinitely  diversified  by  the  situation 
and  character  of  the  parties,  by  the  state  of  general 
manners,  and  by  many  other  incidental  circum- 
stances, apparently  slight  and  delicate  in  themselves. 


(e)  2 Ilagg,  Cons.  Rep.  2. 
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but  which  may  have  most  important  bearings  in 
decisions  upon  the  particular  case.  The  only  general 
rule  that  can  be  laid  down  upon  the  subject  is,  that 
the  circumstances  must  be  such  as  would  lead  the 
guarded  discretion  of  a reasonable  and  just  man  to 
the  conclusion ; for  it  is  not  to  lead  a rash  and  in- 
temperate judgment,  moving  upon  appearances  that 
are  equally  capable  of  two  interpretations.  Neither 
is  it  to  be  a matter  of  artificial  reasoning,  judging 
upon  such  things  differently  ficom  what  woidd  strike 
the  careful  and  cautious  consideration  of  a discreet 
man.  The  facts  are  not  of  a technical  nature  ; they 
are  facts  determinable  upon  common  grounds  of 
reason ; and  courts  of  justice  would  wander  very 
much  from  their  proper  office  of  giving  protection 
to  the  rights  of  mankind,  if  they  let  themselves  loose 
to  subtleties  and  remote  and  artificial  reasonings  upon 
such  subjects.  Upon  such  subjects  the  rational  and 
the  legal  interpretation  must  be  the  same.” 

Presumptions  are  said  to  be  either  presumptions 
of  law  or  of  fact.  Presumptions  of  fact  (termed 
by  the  civilians  prcesumptiones  ho  minis)  are  re- 
buttable, and  even  if  not  rebutted  are  not  conclusive. 
Presumptions  of  law  are  divided  into  those  which 
are  rebuttable,  but  if  not  rebutted  are  conclusive 
(^prcesumptiones  juris),  and  those  which  are  irrebut- 
table and  therefore  conclusive  (^prcesumptiones  juris  i 
et  dejure).  There  are  also  mixed  presumptions,  or  j 
presumptions  of  mixed  law  and  fact  {f).  -j 


(/)  The  law  as  to  presumptions  in  India  stands  thus  : The  4th  ^ 
section  of  the  Ind.  Ev.  Act  establishes  virtually  three  classes  of  ^ 
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In  connexion  with  the  maxim  of  the  law,  stabitur 
prasumptioni  donee  in  contrarium  probetur^^ 
comes  the  doctrine  of  conflicting  presumptions,  which 
is  not  in  a satisfactory  state.  That  when  two  pre- 
sumptions conflict,  the  stronger  of  the  two  prevails 
is  certain,  but  how  to  ascertain  which  of  two  pre- 
sumptions is  the  stronger  in  all  cases  is  a difficult 
matter.  Mr.  I3est  {Id)  lays  down  the  following  rules, 
which  are  useful,  so  far  as  they  go : — 

I.  Special  presumptions  take  precedence  of 
general. 

II.  Presumptions  derived  from  the  course  of 
nature  are  stronger  than  casual  presump- 
tions. 

Presumptions  are  favoured  which  give  validity 
to  acts. 

IV.  The  presumption  of  innocence  is  favoured  in 
law. 


The  law  presumes  innocence. 


It  IS  a prcBsumptio  juris  running  through  the  whole 
law,  that  no  person  shaU  in  the  absence  of  proof  be  / 

• 1 • any  act,  which  amounts  to  a'  1 

violation  of  the  criminal  law,  or  which  would  subject 


notimUe  o^t  lS  however,  almost,  if 

Twh  a of  ‘ho  Eogli*  law  will  be  found, 

a t and  e^  T ° “ “me  part  or  another  of  the 

artjd  especially  ,n  the  Chapter  (VII.)  treating  of  the  Burden  of 


(17)  A presumption  holds  good  until  the 
(^0  Best  on  Evidence,  Gth  edit.,  p.  444. 


contrary  is  established. 
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him  to  any  species  of  punishment^  or  involving  any 
penalty  or  forfeiture;  and  this  is  so,  even  where  the 
act  charged  is  only  one  of  omission,  and  whether  the 
guilt  of  the  party  comes  in  question  directly  or  colla- 
terally. Where  any  act  is  required  to  be  done  on 
the  one  part,  so  that  the  party  neglecting  it  would  be 
guilty  of  a criminal  neglect  of  duty  in  not  having 
done  it,  the  law  presumes  the  affirmative,  and  throws 
the  burden  of  proving  the  negative  on  the  other  side. 
Thus,  where  the  plaintiff  declared  that  the  defendant, 
who  had  chartered  his  ship,  put  on  board  a combus- 
tible article  by  which  loss  was  occasioned,  without 
due  notice  to  the  captain,  it  was  held  that  the  plaintiff 
must  prove  his  negative  averment,  because  the  law 
will  not  presume  negligence  which  amounts  to  a 
criminal  neglect  of  duty  {i). 

So  in  bigamy  the  prosecution  must  prove  that  the 
first  husband  or  wife  was  alive  at  the  date  of  the 
second  marriage  (A).  When  the  first  husband 
or  wife  has  not  been  heard  of  foiyseven  years,  the 
prisoner  is  not  bound  to  prove  ignorance  of  his  or 
her  death  (Z),  and  whether  such  person  was  alive  at 
any  time  during  the  seven  years  is  a question  for  the 
jury  ' 

This  rule  also  is  subject  to  the  qualification  that 
if  a negative  averment  be  made  by  one  party  which 

(i)  Per  Lord  Ellenborougli,  'Williams  v.  East  India  Co.,  3 East, 
199. 

(Jt)  R.  V,  Twining,  2 B.  & Aid.  386. 

{V)  R.  V.  Curgenven,  35  L.  J.,  M.  C.  58 ; L.  R.,  1 C.  C.  R.  1 ; 14 
W.  R.  46. 

(ot)  R.  V.  Lumley,  L.  R.,  1 C.  C.  R.  196  ; 38  L.  J.,  M.  C.  86  ; 17 
W.'R.  686. 
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is  peculiarly  within  the  knowledge  of  the  other,  the 
party  within  whose  knowledge  it  lies,  and  who  asserts 
the  affirmative,  is  to  prove  it,  and  not  he  who  avers 
the  negative  (n).  Thus,  on  an  indictment  for  night- 
poaching it  is  unnecessaiy  to  prove  want  of  leave 
and  licence;  and  it  is  enough  to  show  that  the 
prisoner  was  on  the  land ; for  the  circumstances 
raise  a presumption  of  illegality,  and  the  jury  may 
infer  the  want  of  licence  (o). 

So  under  the  Poaching  Act,  1862  (p),  proof  that 
the  defendants  were  found  on  a highway  at  6 a.m. 
^vith  a bag  full  of  hares  and  rabbits,  and  with  nets 
and  stakes,  or  with  nets  that  were  wet,  has  been  held 
to  be  sufficient  for  magistrates  to  convict  them  of 
ha'v'ing  obtained  the  game  by  unlawfully  being  upon 
land  in  pursuit  of  game,  or  having  used  the  nets  for 
unlawfliUy  taking  game,  without  actual  proof  of  the 
defendants  being  upon  the  land  or  using  the  nets  (^) ; 
there  being  under  the  circumstances  a reasonable 
presumption  against  the  men,  unless  they  could  give 
some  explanation  of  the  appearances  against  them. 


(n)  Per  Bayley,  J.,  72.  v.  Turner,  6 M.  & S.  211. 

(P)  It.  V.  Wood,  1 1).  & B.  1. 

(/?)  25  & 2G  Viet.  c.  114,  s.  2. 

(7)  Brown  v.  Turner,  13  C.  B.,  N.  S.  485 ; Beans  t.  Botterell, 
3 B.  & S.  787;  JenUn  v.  King,  41  L,  J.,  M,  C.  145;  L.  R.,  7 Q.  B. 
tC8;  20  W.  R.  G69. 
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Odiosa  et  inhonesta  non  sunt  in  lege  prcesu- 
menda. 

As  a general  rule  the  law  will  not  presume  fraud, 
which  must  be  specially  pleaded  and  proved,  or,  at 
least,  some  prima  facie  evidence  of  it  given,  when  it 
will  lie  on  the  opposite  party  to  disprove  the  allega- 
tion (r);  and  this  doctrine  holds  good  even  in  the 
case  of  third  parties,  whose  conduct  comes  in  ques- 
tion collaterally  if).  So  Equity  will  never  presume 
a fraud  upon  a power  of  appointment  (^).  But 
Equity,  in  deciding  upon  the  validity  of  certain  dis- 
positions of  property,  will  sometimes  presume  fraud. 
It  is  on  this  ground  that  when  a person  is  trustee 
for  sale,  and  he  sells  the  estate  to  himself,  the  trans- 
action is  absolutely  and  ipso  facto  void(w);  and  a 
person  who  employs  the  trustee  to  purchase  the 
estate  for  him  stands  in  no  better  position  than 
the  trustee  himself (^).  So  also  when  a rever- 
sionary interest  is  purchased,  it  was  formerly  in- 
cumbent on  the  purchaser  to  show  that  he  gave 
a full  and  sufficient  price  for  it;  and  if  he  faded 
to  do  so  the  transaction  would  be  set  aside  (y).  But 
now  by  31  Viet.  c.  4,  s.  1,  no  bond  fide  purchase  of 


(r)  Mather  v.  Lord  Maidstone,  1 C.  B.,  N.  S.  273. 

(s)  Boss  V.  Hunter,  4 T.  R.  38. 

(t~)  Hamilton  v.  Kerman,  2 J.  & L.  393;  Barn  t.  Paris,  33 
L.  J.,  Ch.  215. 

(?/.)  Per  Lord  Eomilly,  M.  R.,  Denton  v.  Banner,  23  Beav.  290. 
(a?)  Mooherjee  t.  Mooherjee,  L.  R.,  2 Ind.  App.  18. 

(y)  Foster  v.  Rolerts,  29  Beav.  470. 
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a reversion,  whether  of  real  or  personal  estate,  is  to 
be  reopened  or  set  aside  merely  on  the  ground  of 
under  value.  Although,  however,  a trustee  for  sale 
cannot  purchase  the  trust  property  from  himself,  he 
maypiu’chase  from  his  cestui  que  trust ; but  a trans- 
action of  this  kind  is  one  of  great  nicety,  for  Equity 
will  presume  that  the  transaction  was  tainted  with 
fraud,  and  tlmow  upon  the  purchaser  the  onus  of 
2Dro\dng  that  he  took  no  undue  advantage  of  his  posi- 
tion as  trustee.  This  rule  applies  equally  to  solici- 
tors, confidential  agents  (2:),  guardians,  and  all  others 
invested  with  a fiduciary  character.  In  Hunter  v. 
Atkyns{o),  Lord  Brougham  said: — “There  are 
certain  relations  known  to  the  law  as  attorney,  guar- 
dian, trustee ; if  a person  standing  in  these  relations 
to  client,  ward,  or  cestui  que  trust,  takes  a gift  or 
makes  a bargain,  the  proof  lies  upon  liim  that  he 
has  dealt  with  the  other  party,  the  client,  ward,  &c., 
exactly  as  a stranger  would  have  done,  taking  no 
advantage  of  his  influence  or  knowledge,  putting  the 
other  party  on  his  guard,  bringing  everything  to  his 
knowledge  which  he  himself  knew.  In  short,  the 
rule  rightly  considered  is  that  the  person  standing  in 
such  relation  must,  before  he  can  take  a gift  or  even 
enter  into  a transaction,  place  himself  in  exactly  the 
same  position  as  a stranger  would  have  been  in,  so 
that  he  may  gain  no  advantage  whatever  from  his 
relation  to  the  other  party,  beyond  what  may  be  the 


{z)  Tate  V,  Williamson,  L.  R.,  1 Ch.  Ap.  55. 

(ffi)  Hunter  v.  Atliijns,  3 M,  & K.  135 ; cf.  Oihson  v.  Jeyes, 
6 Ves.  277. 
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natural  and  unavoidable  consequence  of  kindness 
arising  out  of  that  relation”  {b).  When  a purchaser 
has  to  give  up  his  purchase,  he  will  have  to  pay  the 
costs  of  the  litigation  (c).  In  the  case  of  Rhodes  v. 
Bate  (c?),  Lord  Justice  Turner  expressed  an  opinion 
that  in  cases  of  trifling  benefits  the  court  would  not 
interfere  to  set  them  aside  upon  the  mere  proof  of 
influence  derived  from  a confidential  relationship, 
but  would  require  proof  of  mala  Jides,  or  of  undue 
or  unfair  exercise  of  the  influence.  It  is  on  these 
principles  that  it  was  enacted  by  the  Bankruptcy 
Act,  1869  (e),  sect.  91,  that  any  settlement  of  pro- 
perty, not  being  an  ante-nuptial  settlement,  made  in 
good  faith  for  valuable  consideration,  or  one  made 
on  or  for  the  wife  or  children  of  the  settlor  of  pro- 
perty accruing  to  the  settlor  jure  mariti,  ” is  void  if 
the  settlor  becomes  bankrupt  within  two  years  of  its 
date : and  if  the  settlor  becomes  bankrupt  within  ten 
years  of  its  date,  such  a settlement  is  void  unless 

those  claimins:  under  it  can  show  that  he  was  at  the  i 
. ..  I 

time  of  making  it  able  to  pay  all  his  debts  without  ^ 

the  property  comprised  therein.  Again,  the  law  j 

presumes  strongly  in  favour  of  marriage  {f)  ; the  | 

maxim  being  “ semper  prcesumitur  pro  matrimonio  j'  | 

and,  as  was  said  by  Lord  Lyndhurst  in  Morris  v.  I 

Davies  (p),  and  approved  by  Lord  Cottenham  in  1 


(5)  The  law  is  the  same  in  India;  see  Ind.  Ev.  Act,  s.  111. 
(c)  Tetts  V.  Hilton,  9 Jur.,  N.  S.  1273. 

(<7)  L.  K.,  1 Ch.  Ap.  258;  35  L.  J.,  Ch.  267;  14  W.  R.  292. 
(«)  32  & 33  Viet.  c.  71,  s.  91. 

(/)  Harrod  v.  Harrod,  1 K.  & J.  15. 

{g)  5 Cl.  & Fin.  163. 
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I’/ers  V.  Piers  {h),  this  presumption  of  law  is  not 
lightly  to  be  repelled.  It  is  not  to  be  broken  in 
upon  or  shaken  by  a mere  balance  of  probability.” 
Cohabitation  is  therefore  presumptive  evidence  of 
marriage,  except  in  the  case  of  a prosecution  for 
bigamy.  Lord  Eldon  once  said,  that  in  cases  of 
cohabitation  the  presumption  is  in  favour  of  its 
legality  (z),  and  this  is  particularly  so  after  a long 
interval  of  time  {k).  ^ 

The  law  also  presumes  strongly  in  favour  of  the 
legitimacy  of  children.  A child  born  after  marriage 
of  which  the  wife  was  pregnant  at  the  time  of  the 
marriage  is  conclusively  presumed  to  be  the  child  of 
the  husband.  So  every  child  born  subsequent  to  the 
marriage,  unless  a judicial  separation  has  been  de- 
creed by  a competent  court,  wiU  be  presumed  to  be 
the  child  of  the  husband,  unless  the  fact  of  sexual 
intercourse  be  negatived  (/). 


The  law  presumes  that  every  person  intends 
the  probable  consequences  of  his  acts. 

Thus,  in  homicide,  when  the  death  is  proved, 
malice  is  presumed ; and  it  is  for  the  prisoner  to 
prove  the  extenuating  circumstances  which  may 
reduce  the  act  from  murder  to  manslaughter,  or  to 


(^)  2 II.  of  L.  Cas.  362. 

Cunninghame  v.  Cunninghame,  2 Dow.  607;  Piers  v.  Piers, 
2 II.  L.  Cas.  337. 


{h)  Campbell  v.  Campbell,  L.  R.,  1 Sc.  App.  193. 

(0  Morrxs  v.  Davies,  6 Cl.  & F.  163;  Banbury  Peerage  case, 
1 bun.  & Stu.  156.  ^ 
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justifiable  or  excusable  homicide  (m) ; and  where  the 
death  of  another  person  is  caused  by  a wanton  act 
of  the  prisoner  he  is  guilty  of  murder,  as  if  he  pur- 
posely drove  a carriage  furiously  amongst  a number 
of  people,  or  discharged  a loaded  gun  in  the  middle 
of  a crowd  (7^). 

So  a person  carrying  a child  suffering  from  an 
infectious  disease  along  a public  highway,  so  as  to 
endanger  the  health  of  passengers,  was  held  to  be 
guilty  of  a misdemeanor,  without  proof  of  an  intent 
that  any  person  should  catch  the  disease  (o) ; and, 
again,  where  a person  had  published  a pamphlet 
with  an  indecent  tendency,  it  was  held  to  be  no  de- 
fence that  he  had  done  so  with  the  bond  fide  purpose 
of  exposing  the  errors  of  the  Romish  Church  (/?). 
Where  a debtor  knew  that  his  departure  from 
England  would  have  the  natural  and  necessary  effect 
of  defeating  and  delaying  his  creditors,  he  was  held 
by  the  Lords  Justices  to  have  departed  with  that 
intent  and  to  have  committed  an  act  of  bank- 
ruptcy {q). 

So  in  an  action  for  libel,  it  was  held,  that  a judge 
is  wrong  in  leaving  it  to  a jury  to  say  whether  the 
defendant  intended  to  injure  the  plaintiff,  inasmuch 
as  if  the  tendency  of  the  libel  was  injurious  to  the 
plaintiff,  the  defendant  must  be  taken  to  have  in- 


{m)  Per  Lord  Ellenborougb,  R.  v.  Dixon,  3 jM.  & S.  15. 
(%)  1 Hale,  475. 

{o')  R.  T.  Vantandillo,  4 M.  & S.  73. 

{p)  R.  V.  Eicklin,  L.  R,  3 Q.  B.  360;  37  L.  J.,  M.  C.  89. 
{q)  Re  F'lnney,  22  W'.  E.  935. 
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tended  the  consequence  of  his  own  act(r).  In  JBro- 
mage  v.  Prosser  Bayley,  J.,  said: — Malice  in 
common  acceptation  means  ill-AviU  against  a person ; 
but  in  its  legal  sense  it  means  a wrongful  act  done 
intentionally,  without  just  cause  or  excuse.  If  I give 
a perfect  stranger  a blow  likely  to  produce  death, 
I do  it  of  malice,  because  I do  it  intentionally  and 
without  just  cause  or  excuse.  . . . And  if  I traduce 
a man,  whether  I know  him  or  not,  and  whether  I 
intend  to  do  him  an  injury  or  not,  I apprehend  the  law 
considers  it  as  done  of  malice,  because  it  is  wrongful 
and  intentional.  It  equally  works  an  injury  whether 
I meant  to  produce  an  injury  or  not;  and  if  I had  no 
legal  excuse  for  the  slander,  why  is  he  not  to  have  a 
remedy  against  me  for  the  injury  it  produces  ? . . . 
xind  I apprehend  the  law  recognizes  this  distinction 
between  these  two  kinds  of  malice, — malice  in  fact, 
and  malice  in  law,  in  actions  of  slander.  In  an 
ordinary  action  for  words,  it  is  sufficient  to  charge 
that  the  defendant  spoke  them  falsely ; it  is  not 
necessary  to  state  that  they  were  spoken  maliciously . 

. . . But  in  actions  for  such  slander  as  is  primd 
facie  excusable  on  account  of  the  cause  of  speaking’ 
or  writing  it,  as  in  the  case  of  servants’  characters, 
confidential  advice  or  communications  to  persons 
who  ask  It  or  have  a right  to  expect  it,  malice  in  fact 
must  be  proved  by  the  plaintiff,”  i.  e.  in  such  cases, 
it  must  be  proved  that  the  false  representations  were 
made  with  a knowledge  of  their  falsehood.  A 


(r)  Ilaire  v.  Wilson,  9 B.  & C,  G43. 
4 B.  & C.  2o6. 
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privileged  communication  was  defined  in  Somerville 
V.  Hawkins  (t),  to  be  one  made  kond  fide  in  per- 
formance of  a duty,  or  with  a fair  and  reasonable 
purpose  of  protecting  the  interest  of  the  party  using 
the  words.” 

Omnia  prcesumuntur  rith  esse  acta. 

It  is  a general  presumption  of  law  that  a person 
acting  in  a public  capacity  is  duly  authorized  so^to 
do  (m).  Therefore  it  is  presmned  that  all  who  act  as 
justices  of  the  peace,  or  as  constables,  have  been  duly 
appointed  (a:).  On  an  indictment  for  having  com- 
mitted perjury  before  a surrogate  of  the  Ecclesiastical 
Court,  proof  that  the  person  who  adminstered  the  oath 
acted  as  surrogate  has  been  held  sufficient jormayhcze 
evidence  that  he  had  been  duly  appointed,  and  had 
authority  to  administer  the  oath  (y).  This  presump- 
tion has  been  adopted  by  the  legislature  in  the  case 
of  excise  {z)  and  custom-house  officers  (a).  The 
rule  does  not  apply  to  private  appointments,  such  as 
tithe-collectors,  or  assignees  of  a bankrupt,  or  a town- 
clerk  (b),  for  in  these  cases  the  appointments  must 
be  proved.  But  a private  document,  such  as  a deed, 
bill  of  exchange,  or  promissory  note,  is  presumed  to 


(t)  10  C.  B.  606;  cf.  Wenman  v.  Ask,  13  C.  B.  836. 

(u)  Per  Lord  Ellenborough,  Jl.  v.  Verelst,  3 Camp.  433. 
(®)  Berryman,  v.  IVise,  4 T.  R.  366. 

(y)  It.  V.  Verelst,  supra. 

(2)  7 & 8 Geo.  4,  c.  63,  s.  17. 

(«)  16  & 17  Viet.  c.  107,  s.  307. 

ifi)  R.  V.  Mayor  of  Stamfui'd,  6 Q.  B.  433. 
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have  been  VTitten  at  the  time  v’hen  it  bears  date  (cj, 
and  this  extends  even  to  letters  (^?).  Where  indentures 
of  a pauper’s  a23prenticeship  would  have  been  invalid, 
if  not  executed  in  conformity  with  the  rules  of  the 
Poor  Law  Commissioners,  and  there  was  no  evidence 
to  show  that  their  regulations  had  been  observed ; it 
was  held,  that,  in  the  absence  of  contradictory  evi- 
dence, it  must  be  presumed  that  the  regulations,  had 
been  observ^ed  (e).  So  generally  the  orders  of  justices 
will  be  presumed  to  have  been  made  according  to  all 
statutory  formahties  (jf ).  Thus, when  to  prove  a parish 
apprenticeship  secondary  evidence  of  a lost  indenture 
was  admitted,  it  was  presumed  that  the  indenture 
had  been  executed  according  to  aU  the  requisites  of 
56  Geo.  3,  c.  139,  because  there  was  evidence  that  an 
arrangement  for  the  apprenticeship  had  been  made 
before  magistrates,  and  that  an  apprenticeship  had 
■ subsequently  existed  (^).  But  it  seems  that  it  would 
be  otherwise  where  there  is  no  such  evidence  (h). 
This  rule  in  similar  cases  has  been  extended  to  the 
principle  that  that  may  be  presumed  which  accounts 
' reasonably  for  an  existing  state  of  things.  Therefore, 
the  fact  that  a person  served  an  apprenticeship  raises 
‘ a presumption  that  he  was  duly  bound  an  apprentice. 


(c)  Malpas  v.  ClemenU,  19  L.  J.,  Q.  B.  435. 

{d)  Goodtitle  V.  Milhurn,  2 M.  & W.  863;  Hunt  v.  Massey,  6 
B.  & Ad.  992. 

(e)  JL  V.  St.  Mary  Magdalen,  2 E.  & B.  809. 

(/)  Williams  v.  Eyton,  4 H.  & N.  367. 

(y)  V.  Broadhempston,  1 E.  &.  B.  104. 

(A)  It.  V.  Stonehonse,  10  Q.  B.  234. 

E 5 
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sufficiently,  where  the  indenture  had  been  sought  in 
vain,  to  create  a settlement  by  apprenticeship  (i). 

So  the  fact  of  a marriage  having  taken  place 
before  a registrar  in  a chapel  raises  the  presumption 
that  the  chapel  was  properly  registered  and  the  mar- 
riage legal  (A) ; and,  in  support  of  a plea  of  cover- 
ture, a certificate  of  the  defendant’s  marriage  in  a 
Koman  Catholic  Chapel  according  to  the  rites  of 
that  Church,  with  evidence  of  subsequent  cohabita- 
tion, was  primd  facie  proof  of  a valid  marriage  under 
6 & 7 Will.  4,  c.  85,  the  same  presumption  arising 
as  in  the  previous  case  (Z).  In  short,  wherever  a 
marriage  has  been  solemnized,  the  law  strongly 
presumes  that  all  legal  requisites  have  been  comphed 
with(w);  and  a foreign  marriage  is  presumed  to 
have  been  celebrated  with  the  due  solemnities  re- 
quired by  the  law  of  the  place  where  celebrated  {n). 

It  will  be  seen  from  these  cases  that  the  rule  has 
been  extended  from  the  acts  of  public  servants  to 
the  purport  of  public  and  even  some  private  instru- 
ments. Thus  public  records  are  evidence  of  their 
own  authenticity,  and  may  now  generally  be  proved 
by  exemplifications  or  examined  copies  (o).  It  would 
also  appear  that  it  is  from  a restricted  application  of 
the  same  rule  that  deeds  and  wills  are  presumed  to 


(i)  I},.  V.  Fordingbridge,  E.  B.  & E.  678. 
(7i)  R.  V.  Manwaring,  1 D.  & B.  139. 

(7)  Siohel  v.  Lambert,  16  C.  B.,  N.  S.  781. 

im)  Smith  v.  Hnson,  1 Phill.  294. 

in)  R.  V.  Brampton,  10  East,  202. 

io)  14  & 16  Viet.  c.  99,  s.  14. 
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hav^e  been  duly  executed  where  thirty  years  have 
elapsed  from  the  time  of  their  execution  (y>).  The 
Statutes  of  Limitation,  according  to  which  simple 
contract  debts  cannot  be  recovered  after  six  years ; 
specialty  debts  after  twenty  years ; and  land  after  an 
undisturbed  possession  of  twenty  years  (5');  are  all 
founded  on  the  same  legal  presumption,  that  an 
omission  to  prosecute  a legal  claim  for  a certain 
number  of  years,  amounts  to  an  admission  that  no 
adverse  claim  exists,  and  must  be  treated  as  such  by 
the  community.  Accordingly  it  is  presumed,  under 
such  circumstances,  that  the  debts  have  been  paid 
and  the  land  didy  conveyed ; and  no  e'sddence  of  a 
different  state  of  facts  will  be  received.  On  this 
principle,  where  there  is  evidence  of  a long  exclusive 
enjoyment  of  property,  and  of  an  exercise  of  a dis- 
tinct light  referable  to  a legal  origin,  the  court  will 
presume  such  an  origin,  and  also  (in  the  absence  of 
proof  to  the  conti’ary),  that  it  commenced  before 
legal  memory  (r).  The  maxim,  omnia  prcesumuntur 
rite  esse  acta  is  apphed  by  the  courts  to  the  execu- 
tion both  of  deeds  and  wills.  lYhere  all  the  wit- 
nesses are  dead,  and  the  handwriting  of  one  of  them 
is  proved,  the  statement  in  the  attestation  clause  will 
be  presumed  to  be  correct  (s).  The  Court  of  Pro- 
bate goes  further  than  this,  an^  presumes  that  all 
formalities  have  been  complied  with  in  respect  of  a 

ip)  Doe  V.  Wallcy,  8 B,  & C.  22. 

(?)  Nepean  v.  Doe,  2 Sm.  L.  C.  396,  notes.  See  37  & 38  Viet  .c.  37. 

(r)  Johnson  t.  Barnes,  L.  li.,  7 C.  P.  693;  L.  R.,  8 C.  P.  627. 

is)  Adam  v.  Kerr,  1 B.  & P.  SCO;  Andrews  v.  Mottley,  12  C.  B., 
N.  S.  526. 
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will  when  the  attestation  clause  is  in  the  usual 
form  (t ).  When  there  is  no  attestation  clause,  or 
when  it  is  not  in  the  usual  form,  the  Courts  of 
Common  Law  will,  it  seems,  presume  compliance 
with  all  formalities  in  respect  of  a will(M),  and  the 
tendency  of  the  Court  of  Probate  will  be  to  give 
effect  to  the  testator’s  intentions  (.r).  Of  course  the 
evidence  of  attesting  witnesses  may  rebut  the  pre- 
sumption of  due  execution  (y).  But  when  a will 
appears  on  the  face  of  it  to  have  been  duly  attested, 
and  surrounding  circumstances  imply  that  this  was 
so,  the  contrary  evidence  of  one  attesting  witness  wiU 
not  rebut  the  presumption  of  due  execution  (2:). 
Again,  where  signing  and  sealing  are  proved,  the 
courts  will  presume  the  delivery  of  a deed  [a).  So 
it  will  be  presumed  that  an  instrument  lost  or 
not  produced  after  notice  was  duly  stamped  (6), 
unless  there  is  evidence  that  it  remained  without  a 
stamp  for  some  time  after  the  execution,  in  which 
case  the  onus  is  shifted,  and  lies  upon  the  party  who 
relies  on  the  document  (c). 

With  regard  to  alterations  in  documents,  the 
general  rule  is,  that  the  party  producing  an  altered 
document  in  evidence  must  explain  the  alteration. 


(t)  Vinnioombe  v.  Butler^  3 S.  & T.  680. 

(«)  Spilsbury  t.  Burdett,  10  Cl,  & F.  840. 

(»)  In  the  goods  of  Rees,  34  L.  J,,  P.  M.  & A.  56. 

(y)  Croft  V.  Croft,  34  L.  J.,  P.  M.  & A.  44;  13  W.  R.  526. 

(z)  Wright  v.  Rogers,  17  W.  R.  833. 

(a)  Hall  V.  Bainbridge,  12  Q.  B.  699. 

(b)  R.\.  Long  Buckley,  7 East,  46. 

(0)  Marine  Insurance  Co.  v.  Haviside,  L.  R.,  6 E.  & I.  624;  42 
L.  J.,  P.  C.  173. 
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But  in  tjbe  case  of  deeds  and  all  documents,  wliich  it 
is  an  offence  to  alter  after  completion,  there  is  a pre- 
sumption that  alterations,  if  anj,  were  made  before 
execution  in  the  one  case,  and  completion  in  the 
other  {d).  In  the  case  of  bills  of  exchange  and 
promissory  notes  there  is  no  such  presumption,  and 
the  question  when  an  alteration  was  made  is  for  the 
jury  (e).  In  the  case  of  wills  the  presumption  is 
that  an  alteration  was  made  after  the  execution  of 
the  will(/),  but  Lord  Penzance  has  stated  that 
there  is  a marked  distinction  between  interlineations 
and  alterations,  and  in  a case  of  interlineations  (g)  he 
held,  that  he  was  not  bound  to  presume  they  were 
made  before  execution.  There  is  no  presumption 
that  blanks  filled  uji  in  different  ink  were  so  filled 
up  before  execution  (^). 

In  favour  of  a person  who  has  been  in  long  and 
peaceable  possession,  conveyances  (z),  royal  grants  (A), 
and  acts  of  parliament  (Z)  will  be  presumed ; but  this 
rule  in  the  case  of  acts  of  parliament  appears  to  be 
restricted  to  private  acts>  and  not  to  apply  against  the 


(d)  Doe  V.  Catomore,  16  Q.  B.  745. 

(<^)  Johnson  v.  Dulie  of  Marlborough,  2 Stark.  313. 

(/)  Coope  V.  Bochett,  4 Moore,  P.  C.  Cas.  449;  Doe  v.  Palmer, 
16  Q.  B.  747. 

ig)  In  the  goods  of  Cadge,  L.  R.,  1 P.  & D.  645. 

(A)  See  Greville  v.  Tyler,  7 Moore,  P.  C.  Cas.  327. 

(i)  England  v.  Slade,  4 T.  R.  682;  Cooke  v.  Soltan,  2 Sim.  & 
Stn.  154. 

{k)  Goodtitle  v.  Baldwin,  11  East,  488. 

(0  Att.-Gen.  v.  Ervelme  Hospital,  17  Beav.  366. 
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Crown  (m).  Even  against  the  Crown,  however,  the 
uninterrupted  user  of  a road  by  the  public  for  forty 
or  fifty  years  raises  a presumption  of  dedication  as  a 
highway  (w),  and  the  enrolment  of  a tithe  award  has 
been  presumed  where  the  usage  of  paying  tithes  has 
been  shown  (o). 

Presumptions  as  to  Post  Letters. 

It  may  be  useful  to  collect  together  in  one  place 
the  most  important  presumptions  as  to  post  letters. 
They  are  as  follows: — 

1st.  If  a letter  be  found  to  have  been  correctly 
addressed,  posted  and  not  returned,  it  will  be  pre- 
sumed to  have  arrived  at  its  destination  unless  evi- 
dence is  given  sufficient  to  rebut  the  presumption  (/>). 
This  presumption  has  been  adopted  by  the  Legislature 
in  many  acts  of  parliament,  but  with  this  difference, 
that  no  rebutting  evidence  is  admissible,  and  there- 
fore the  presumption  is  conclusive.  Thus  the  63rd 
section  of  the  Companies  Act,  1862,  says: — “Any 
document  to  be  served  by  post  on  the  company  shall 
be  posted  in  such  time  as  to  admit  of  its  being  de- 
livered in  the  due  course  of  delivery  within  the 
period  (if  any)  prescribed  for  the  service  thereof,  and 


Qm)  See  dictum  of  Lord  Abinger  in  Jewson  v.  Dyson,  9 M.  & W. 
565;  but  cf.  dictum  of  Lord  Wynford  in  MacDougall  v.  Furrier,  2 
Dow  & Cl.  170. 

{n)  R.  V.  East  Mark,  11  Q.  B.  877. 

(o)  MacDougall  v.  Furrier,  2 Dow  & Cl.  135. 

(p)  Warren  v.  WaiTen,  1 C.  M.  & R.  260. 
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in  proving  service  of  such  document  it  shall  be  suffi- 
cient to  prove  that  such  document  was  properly 
directed,  and  that  it  was  put  as  a prepaid  letter  into 
the  post-office.” 

2ndly.  A letter  is  presumed  to  have  arrived  at  its 
destination  at  the  time  at  which  it  would  be  delivered 
in  the  ordinary  course  of  postal  business,  and  the 
sender  is  never  held  answerable  for  any  delay  which 
occurs  in  its  transmission  through  the  post  {q).  So 
that  where  any  notice  has  to  be  given  on  a particular 
day,  it  is  sufficient  to  post  it  so  that  it  would,  in  the 
ordinary  course,  arrive  at  its  destination  on  that  day, 
and  if  it  is  delayed  in  the  post  the  sender  is  not 
responsible  for  the  delay  (r).  This  is  important  in 
reference  to  notices  to  quit  and  notices  of  dishonour. 
Here  we  may  allude  to  the  rule  laid  down  by  the 
House  of  Lords  in  Dunlop  v.  Higgins  (5),  that  a 
contract  to  buy  goods  entered  into  by  letter  is  com- 
plete when  the  letter  of  acceptance  is  posted ; and  the 
rule  was  held  to  be  the  same,  in  the  case  of  a contract 
to  take  shares,  by  the  Court  of  Appeal  in  Chancery 
i^  Harris  case  But  the  Court  of  Exchequer,  in 
The  British  and  American  Telegraph  Co.  v.  Col- 
son {u\  held,  that  if  the  letter  of  allotment  is  not 
received  there  is  no  contract;  and  in  ReidpatKs 
case  (x).  Lord  llomilly  held  that  it  was  necessary  to 


(-Z)  Stoclien  v.  Collin,  7 M.  & W.  515. 

(?•)  'Ward  V.  Lord  Londeghorongh,  12  C.  B.  252. 

(«)  1 II.  L.  Cas.  381. 

it)  20  W.  R.  690;  41  L.  J.,  Cli.  621;  L.  R.,  7 Ch.  587. 

00  L.  R.,  6 Ex.  108;  40  L.  J.,  Ex.  97. 

i^)  I'J  W.  R.  219;  L.  R.,  11  Eq.  86;  40  L.  J.,  Ch.  39. 
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prove  receipt  by  tbe  allottee  wlien  denied.  Lord 
Justice  Mellish,  in  Harris'  case,  said  that  he  had 
great  difficulty  in  reconciling  The  British  and  Ame- 
rican Telegraph  Co.  v.  Colson  with  the  decision  in 
Dunlop  V.  Higgins,  and  Vice-Chancellor  Malins 
followed  suit  in  Wall’s  case  (y).  Although  the  de- 
cisions in  The  British  and  American  Telegraph  Co. 
V.  Colson  and  ReidpatKs  case  have  not  been  over- 
ruled, they  would  appear  to  be  unsound,  for  if  a 
contract  is  complete  when  a letter  of  acceptance 
is  posted,  how  can  it  possibly  become  subsequently 
incomplete  because  that  letter  is  not  received  ? 

3rdly.  Where  it  is  necessary  to  prove  posting,  it 
is  in  general  sufficient  to  prove  that  the  letter  was 
delivered  to  the  clerk  whose  duty  it  was,  in  the 
ordinary  course  of  business  in  the  office,  to  carry 
letters  to  the  post.  But  this  is  not  a conclusive 
presumption  like  the  second,  nor  is  it  so  strong  as 
the  first. 

4thly,  Whenever  a letter,  whether  sent  by  post  or 
by  hand,  is  proved  to  have  been  correctly  addressed 
and  delivered  to  the  clerk  or  servant  of  the  person 
to  whom  it  was  addressed,  it  will  be  presumed  that 
it  came  into  his  hands,  although  this  presumption  can 
be  rebutted  (z). 

5thly.  The  post-mark  on  a letter,  if  decipherable, 
raises  a presumption  that  the  letter  was  in  the  post 
at  the  time  and  place  specified  in  such  post-mark, 
but  this  again  is  a rebuttable  presumption  (a). 

(y)  L.  K.,  15  Eq.  20;  42  L.  J.,  Ch.  372. 

(z)  3facgregor  v,  Kelly,  3 Ex.  794. 

(a)  R.  V.  Johnson,  7 East,  65. 
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Omnia  prcesumuntw'  contra  spoliatorem. 

If  a man,  by  his  own  wrongful  act,  withhold  the 
evidence  by  which  the  facts  of  the  case  would  be 
manifested,  every  presumption  to  his  disadvantage 
consistent  with  the  facts  admitted  or  proved  will  be 
adopted.  In  Armory  y.  Delamirie  the  plaintiff, 
a boy,  had  found  a jewel,  which  he  gave  for  inspec- 
tion to  the  defendant,  a jeweller ; and  in  trover  for 
it,  it  was  held,  that  unless  the  defendant  prodtieed  it, 
the  jimy  must  presume  it  to  be  of  the  first  water,  and 
make  the  value  of  the  best  jewels  that  would  fit  the 
socket  the  measure  of  their  damages.  But  this  pre- 
sumption only  arises  where  there  is  a suspicion  of 
iraud  : so  that  where  a person  refused  to  allow  his 
foiTner  solicitor  to  give  evidence  of  matters  connected 
-with  the  professional  relation,  it  was  held  that  there 
was  no  adverse  presumption  against  him.  Lord  St. 
Leonards  saying,  that  there  was  no  analogy  to  the 
case  of  Armory  v.  Delamirie  (c).  Nor  where  the 
deficiency  of  evidence  arises  trom  negligenee,  can 
the  party  who  is  accountable  for  it  be  benefited  by  it. 
ihus,  where  a liquor  merchant  sued  for  goods  sold 
and  delivered,  and  the  only  evidence  was  that  some 
hampers  of  full  bottles  had  been  delivered  to  the 
defendant,  but  there  was  no  evidence  of  the  contents 
of  the  bottles  ; Lord  EUenborough  told  the  jury  to 
presume  that  the  bottles  were  filled  with  the  cheapest 
liquor  in  which  the  plaintiff  dealt  (c?).  If  a devisee 

(?»)  1 Sm,  L.  C.  153,  notes  to  Armory  v.  Delamirie. 

(c)  Wentworth  v.  Lloyd,  10  II.  L.  Cas.  689. 

{.(1)  Clunnet  v,  Dezze,  1 Camp.  8. 
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under  a first  will  destroy  a subsequent  will,  it  mil  be 
presumed  as  against  him  that  the  first  will  has  been 
revoked  (e).  On  this  principle,  in  admitting  evidence 
of  a will  proved  to  have  been  destroyed  by  the  heir- 
at-law,  the  judge  of  the  Irish  Court  of  Probate  said, 
that  he  should  be  satisfied  with  evidence  much  less 
cogent  than  in  the  case  of  a lost  wiU  (/).  The  re- 
fusal, however,  to  produce  documents  on  notice,  is 
not  ground  for  any  inference  as  to  their  contents  (ff). 
Again,  if  an  accounting  party  parts  with  or  destroys 
his  books,  the  strongest  presumptions  consistent  with 
the  rest  of  the  case  wdll  be  made  against  him  (7i). 
The  principle  of  presuming  against  a spoliator  is 
adopted  in  International  Law,  when  papers  have 
been  spoliated  by  a captured  party  (i). 


Miscellaneous  Presumptions. 

Some  important  presumptions  adopted  in  Equity 
must  now  be  briefly  noticed.  Where  a person  having 
contracted  by  his  marriage  settlement  to  provide  for 
his  wife  or  children,  gives  a legacy  to  her  or  them 
by  will,  then  (/)  if  the  legacy  be  of  a sum  as  great 
as  or  greater  than  the  portion  or  provision  ; if  it  be 
ejusdem  generis;  if  it  be  equally  certain  with  the 
latter  and  subject  to  no  contingency  not  applicable  to 
both ; and  if  it  be  shown  that  it  is  not  given  for  a 


((?)  Harwood  v.  GoodrigM,  Cowp.  86. 

(/)  Maliood  T.  Maliood,  Ir.  E.,  8 Eq.  359. 
{g')  Cooper  v.  Gibbons,  3 Camp.  363. 

(7i)  Gray  v.  Haig,  20  Beav.  231. 

(i)  The  Hunter,  1 Dodson,  480. 

(^■)  Story’s  Eq.  Jur.  1109. 
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different  purpose ; then  it  will  be  deemed  a complete 
satisfaction.  If  the  legacy  be  less  in  amount  than 
the  portion  or  provision,  or  if  it  be  payable  at  a 
different  period  or  periods  ; then,  although  there  is 
• some  diversity  of  opinion  upon  the  subject,  the 
weight  of  authority  is,  that  it  may  be  or  wiU  be 
deemed  a satisfaction  pro  tanto,  or  in  full,  according 
to  the  circumstances  (A).  The  reason  of  these  rules 
being,  that  Equity  presumes  that  the  testator  did 
not  intend  a double  portion  (Z).  But  this  presump- 
tion may  be  repelled  or  fortified  by  intrinsic  evidence 
derived  from  the  nature  of  the  two  provisions,  or  by 
extrinsic  evidence  {pi).  Under  the  Indian  Succession 
Act,  1865,  the  law  in  this  respect  is  the  exact 
reverse  of  the  English  law  (n). 

Secondly,  when  a parent  (o),  or  other  person  in 
loco  parentis,  bequeaths  a legacy  to  a child  or  grand- 
child, and  afterwards  in  his  lifetime  gives  a portion, 
or  makes  a provision,  for  the  same  child  or  grand- 
child, without  expressing  it  to  be  in  lieu  of  the  legacy  : 
in  such  a case,  if  the  portion  so  received  or  the  pro- 
vision so  made  be  equal  to  or  exceed  the  amount  of 
the  legacy;  if  it  be  certain  and  not  merely  con- 
tingent ; if  no  other  distinct  object  be  pointed  out, 
and  if  it  be  ejusdem  generis,  then  an  intention  will 
•be  presumed  to  adeem  the  legacy ; — if  the  portion  or 


Qi)  Lady  Thynne  y.  Earl  of  Glengall,2  II.  L.  Cas.  131;  but 
cf.  Coventry  v,  Chichester,  2 Ilem.  Be  M.  149. 

(0  ^Ceall  V.  Ilea,  2 Russ.  & M.  267. 

(m)  Ibid. 

(«)  Act  X.  of  1865,  8.  165. 

(a)  Story ’8  £<i.  Jur.  1111. 
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provision  be  less  than  the  amount  of  the  legacy,  an 
ademption  pro  tanto  will  be  at  all  events  presumed(o). 
To  raise  such  a presumption  it  has  been  recently 
said(p),  that  it  is  not  incumbent  on  the  person  who 
alleges  a satisfaction  to  show  anything  more  than 
that  the  testator  having  given  a legacy  of  a certain 
amount,  afterwards  in  his  lifetime  gave  the  legatee  a 
sum  of  money,  the  nature  of  the  two  gifts  not  being 
so  different  as  to  rebut  the  presumption. 

Thirdly,  it  is  an  established  rule  in  Equity,  that 
where  a debtor  bequeaths  to  his  creditor  a legacy 
equal  to,  or  exceeding  the*  amount  of  his  debt,  it 
shall  be  presumed  in  the  absence  of  any  intimatipn 
of  a contrary  intention  that  the  legacy  was  meant 
by  the  testator  as  a satisfaction  of  the  debt.  But  if 
the  debt  is  upon  a negotiable  security  {p),  or  upon  a 
current  account  (r),  there  is  no  such  presumption ; 
nor  is  there  in  India  since  the  Indian  Succession 
Act,  1865  (5),  came  into  operation. 

A fourth  class  of  presumptions  in  Equity  is  with 
respect  to  the  cumulation  of  legacies.  In  Hurst  v. 
Beach  (t),  Sir  John  Leach,  M.  B.,  said,  where  a 
testator  leaves  two  testamentary  instruments,  and  in 
both  has  given  a legacy  simpliciter  to  the  same 

(0)  Pym  V.  Lochyer,  5 M.  & C.  29.  But  the  rule  is  the  reverse 
in  India.  Act  X.  of  1865,  s.  163. 

(^)  Per  Hall,  V.-C.,  Leighton  v.  Leighton^  L.  E.,  18  Eq.  468; 
22  W.  E.  839;  43  L.  J.,  Ch.  594. 

{p)  Carr  Eastahroohe,  ^ Yes. 

(r)  Barvlins  v.  Powel,  1 P.  Wms.  299. 

(«)  Act  X.  of  1865,  8.  164. 

(t)  5 Mad.  358.  But  see  Wilson  v.  O' Leary , L.  E.,  7 Ch.  448; 
41  L.  J.,  Ch.  342;  19  W.  E.  601. 
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person j the  court,  considering  that  he  who  has  tmce 
given  must  jprima  facie  be  intended  to  mean  two 
gifts,  awards  to  the  legatee  both  legacies ; and  it  is 
indifferent  whether  the  second  legacy  is  of  the  same 
amount,  or  less,  or  larger  than  the  first.  But  if  in~ 
such  two  instruments  the  legacies  are  not  given 
simpliciter , but  the  motive  of  the  gift  is  expressed, 
and  in  both  instruments  the  same  motive  is  expressed, 
and  the  same  sum  is  given,  the  court  considers 
these  two  coincidences  as  raising  a presumption 
that  a testator  did  not  by  the  second  instrument 


mean  a second  gift,  but  meant  only  a repetition  of 
the  former  gift.” 


The  doctrine  of  resulting  trusts  arises  from  another 
presumption  adopted  in  Equity.  When  a transfer  is 
: made  of  property  without  any  consideration,  express 
or  implied,  or  any  distinct  trust  stated,  the  transferee 
‘ 'vvill  be  presumed  to  be  intended  to  hold  the  property 
in  trust  for  the  transferor;  and  where  a person  pur- 
chases property  with  his  own  money  in  the  name  of 
I another,  it  will  be  presumed  that  the  property  so 
bought  is  intended  to  be  held  in  trust  for  him  who 
pays  the  purchase-money.  But  where  property  is 
transferred  to  or  pui-chased  in  the  name  of  a child, 
the  presumption  is  that  it  is  intended  as  a provision 
or  such  child  (z^).  The  same  rule  applies  to  a pur- 
chase of  property  in  the  name  of  a wife  {x),  and 
jy  a mother  in  the  name  of  her  child  (y).  But 


(«)  See  judgment  of  Eyre,  C.  B.,  in  Dyer  v.  Dyer,  2 Cox,  92. 
(.»;  Rider  y.  Rider,  10  Ves.  30(5. 

5 ■‘“‘■I- 
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where  a Hindu  purchases  property  in  India  in  the 
name  of  a child,  the  presumption  is  that  it  is  the 
property  of  the  father  (2). 

The  declarations  of  the  parent  at  the  time  of  the 
transfer  or  purchase  are  admissible  to  rebut  the 
presumption  of  advancement,  but  not  his  subsequent 
declarations  (a).  But  Stuart,  V.-C.,  once  admitted 
the  evidence  of  the  transferor  to  rebut  the  presump- 
tion of  advancement,  by  showing  that  he  made  the 
transfer  under  a mistake  as  to  its  legal  conse- 
quences (5).  When  there  is  once  evidence  to  rebut 
the  presumption  of  advancement,  the  court  is  in 
the  same  position  as  a jury  would  be  (c). 

Where  the  question  is  as  to  the  life  or  death  of  a 
person  who  has  been  once  shown  to  be  living,  the 
proof  of  the  fact  lies  on  the  party  who  asserts  the 
death,  and  it  was  once  considered  that  there  was  a 
presumption  that  a person  continues  alive  until  the 
contrary  be  shown  (<f).  But  it  is  now  considered 
that  whether  a person  is  alive  at  a given  date  is  a 
question  for  the  jury,  and  that  “his  existence  at  an 
antecedent  period  may  or  may  not  afford  a reason- 
able inference  that  he  was  living  at  a subsequent 
date”(e).  Where  it  is  proved  that  the  person  has 


(z)  6fopi  Kristo  Gosain  v.  Gunga  Persad,  6 Moore,  Ind.  Ap. 
53. 

(«)  Williams  v.  Williams,  32  Beav.  370;  followed  in  O'Brien, 
V.  Speil,  Ir.  K.,  7 Eq.  255,  the  judgment  in  which  see. 

(h)  JDevoy  v.  Bevoy,  3 Sm.  & Gif.  403. 

(c)  FowTies  V.  Pascoe,  23  W.  R.  638. 

(«?)  Wilson  V.  Hodge,  2 East,  313. 

{e)  Per  Giffard,  L.  J.,  In  re  Phene's  Trusts,  L.  R.,  6 Ch.  150; 
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not  been  beard  of  for  seven  years,  a presumption 
arises  that  he  is  dead.  This  presumption  relates 
only  to  the  fact  of  death ; and  the  time  of  death, 
vdienever  it  is  material,  must  be  a subject  of  distinct 
proof  by  the  party  interested  in  fixing  the  time ; for 
there  is  no  presumption  as  to  when,  dming  the 
seven  years,  he  died  (/).  The  fact  of  the  Com’t  of 
Probate  having  granted  administration  is  not  sufii- 
cient  proof  of  death  {g). 

here  several  persons  have  perished  in  the  same 
calamity,  the  presumption  was  once  said  to  be  in 
favour  of  the  survival  of  the  stronger  party  {h)  ; but 
in.  a case  where  it  appeared  that  a husband,  a wife, 
and  their  two  children,  were  washed  off  from  the 
deck  of  a ship  by  the  same  wave  and  drowned ; the 
House  of  Lords  held,  that  in  the  absence  of  flmther 
evidence  it  must  be  pfesiuned  that  all  died  at  the 
same  moment  {i).  The  same  rule  was  applied  when 
husband  and  wife  were  both  killed  in  a railway 
accident,  and  the  bodies  were  found  two  hours  after- 
wards (Ji). 

By  the  law  of  marine  insurance,  if  a vessel  has 
sailed,  and  no  tidings  of  her  have  been  received 
within  a reasonable  time,  she  will  be  presumed  to 


T 1 C.  C.  R 19G;  38 

D.  J.,M.  c.  86;  17W.RC85. 

Trusts,  ubi  snp.;  He  Lewes's  Trusts,  L.  E.,  6 
Ch.  3;, 7;  40  L.  J.,  Ch.  607;  19  W.  R 617. 
ig)  He  Beamish,  9 W.  E.  475. 

(A)  Wish  V.  Booth,  1 Y.  & Col.  117. 

(i)  Wing  V.  Angrave,  8 H.  of  L.  Cas.  183. 

(^)  In  the  goods  of  Wheeler,  31  L.  J.,  P.  M.  & A.  40. 


96 


LxVW  OF  EVIDENCE. 


have  foundered  at  sea.  So  it  is  said  that  if  a ship, 
shortly  after  sailing,  shall,  without  visible  or  adequate 
cause,  become  leaky  or  otherwise  incapable  of  per- 
forming the  voyage  insured,  she  shall  be  presumed 
to  have  been  unseaworthy  at  the  commencement  of 
the  risk.  But  this  last  rule  does  not  appear  to  be 
quite  established  (Z). 

Where  goods  have  been  lost  or  damaged  while  in 
the  custody  of  a bailee  or  his  servants,  it  is  presumed 
that  the  loss  or  damage  arises  fcom  his  negli- 
gence (m).  This  presumption  appears  to  arise  as 
much  in  the  case  of  a gratuitous  bailee  as  in  that  of 
a bailee  for  valuable  consideration  ; but  the  liabihty 
will  be  limited  by  the  rules  laid  down  in  Coggs  v. 
Bernard  (n). 

Partners  are  presumed  to  have  authority  to  bind 
their  co-partners  in  all  matters  relating  to  the  part- 
nership, but  not  in  matters  unconnected  with  it  (o). 

The  place  of  a person’s  birth  is  presumed  to  be 
that  of  his  domicil  of  origin,  if  it  is  the  residence  of 
his  parents,  but  the  place  where  a person  resides 
must  be  taken  primd  facie  as  his  domicil  (jo). 

In  Equity  if  a person  having  a partial  interest  in  a 
settled  estate  pays  off  an  incumbrance,  the  presump- 
tion is  that  he  intends  to  keep  the  charge  alive  for 


(Z)  Thompson  v.  Hopper,  6 E.  & B.  937. 

{m)  Carpue  v.  London  and  Brighton  Railway,  5 Q.  B.  717; 
Latch  V.  Rumner  Railway,  27  L.  J.,  Ex.  155. 

(n)  2 Lord  Raym.  918;  1 Sm.  L.  C.  82,  and  notes. 

(o)  Sandilands  v.  Mai'sh,  2 B.  & Aid.  C73;  Bales  T.  Wcstivood, 
2 Camp.  12. 

(jf»)  Bempde  t.  Johnston,  3 Ves.  198. 
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Ill’s  own  benefit  (<7).  But  this  presumption  may  be 
rebutted ; and  whenever  there  is  an  indication  of 
intention,  be  it  small  or  great,  the  court  must  decide 
whether  the  tenant  for  life  intended  to  clear  the  in- 
heritance or  not  (r). 

It  is  a presumption  that  if  a tenant  show  a receipt 
for  rent,  all  preA'ious  rent  has  been  paid  by  him  to  the 
landlord,  and  this  presumption  is  one  which  requires 
strong  e^ddence  to  rebut  it.  A similar  presumption 
would  doubtless  apply  to  all  cases  of  periodical  pay- 
ments. Xo  receipt  (except  a receipt  under  seal)  is, 
however,  conclusive  evidence  against  the  maker, 
except  in  favour  of  any  person  who  may  have  been 
induced  by  it  to  alter  his  condition  (s).  A mort- 
gagor in  possession  is  presumed  to  have  authority  to 
distrain  as  the  bailiff  of  the  mortgagee  (^). 

The  possession  of  a bill  of  exchange  by  the 
drawer  (z<),  or  of  a note  by  the  maker  (x),  is  przmd 
facie  evidence  of  payment.  But  the  possession  of  a 
lease  by  the  lessor  with  the  seals  cut  off  is  no  evi- 
dence of  a sun-ender  by  mdtten  instrument  according 
to  the  Statute  of  Frauds  (y). 

hen  two  parishes  or  properties  are  separated  by 
a highway,  the  presumption  is  that  the  medium  Jilum 


iq)  Morley  v.  Morley,  5 Dc  G.,  M.  & G.  610. 

Ir.  R.,  7 Eq.  206;  cf.  Pitt  v. 

Pitt,  22  Beav.  204, 

(J»)  Oraves  y.  Key,  .3  B.  & A.  .018. 

(0  Trent  v.  Hunt,  9 Ex.  24. 

(«)  Oihhon  V.  Featherstonhanyh,  1 Stark.  226. 

(»)  Pembridye  v.  Osborne,  1 Stark.  374. 

(y)  I)oe  V.  Thomas,  9 B.  & C 288 
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via  is  tlie  actual  boundary  {z) ; when  they  are  sepa- 
rated by  a river  the  medium  jilum  aqua  is  presumed 
to  be  the  actual  boundary.  In  a recent  case  in 
Chancery,  however,  it  was  questioned  whether  the 
presumption  as  to  the  medium  Jilum  via  being 
the  actual  boundary  applied  in  the  case  of  ^ street 
in  a town  («).  By  International  Law,  where  two 
states  are  bounded  by  a navigable  river,  the  middle 
of  the  channel  or  Thalweg  is  presumed  to  be  the 
boundary  with  a common  right  of  navigation  to 
both ; but  when  it  can  be  proved  that  one  bank  of 
the  river  was  occupied  before  the  other,  it  will  be 
presumed  that  the  first  occupant  has  an  exclusive 
title  to  the  river. 

The  presumption  that  the  bed  and  soil  of  a stream 
belong  to  the  riparian  owners  does  not  apply  to  a 
large  non-tidal  and  navigable  lake  {h). 


(z)  B.  V.  The  Strand  Board  of  Works,  4 B.  & S.  526,  541. 

(a)  Bechett  t.  Corporation  of  Leeds,  20  W.  R.  454;  L.  R.,  7 
Ch.  421. 

(i)  Johnston  v.  Bloomfield,  Ir.  R.,  8 C.  L,  68. 
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CHAPTEK  VI. 

ON  EVIDENCE  IN  MATTERS  OP  OPINION. 

Since  it  is  the  province  of  the  judge  or  of  the  jury 

.0  draw  all  inferences  from  facts,  it  Mows,  as  a 

general  rule,  to  which,  however,  there  are  several 
exceptions,  that — 

A witness  must  only  state  facts  : and  his 
mere  personal  opinion  is  not  evidence. 

The  object  of  this  rule  is  to  keep  the  witness,  as 
mch  as  possible,  from  trespassing  on  the  functions 
either  judge  or  jury  ; and  it  is  relaxed  as  often 
s the  opinion  of  a witness  can  be  regarded  in  the 
ature  of  a presumptive  fact.  Thus,  in  oases  of 
■isamly  a medical  witness  ' cannot  be  asked  whether 
e considers  that  the  patient  was  insane ; for  that  is 

ed  whether  certain  symptoms  are  indications  of 
amtj  and  his  answers  are  evidence  for  the  guid- 

ice  of  the  court  and  iurv  fa)  Time  n 
• fn  ikrs  -I  [aj.  ihus,  on  an  issue 

nder  o 1 J ^ ^ ^<2stator,  it  was  proposed  to 

a L,l^  to  be  from  the  testator) 

a m dical  witness,  and  to  ask  him  whether  the 

■■tu  of  such  a letter  could  be  of  sound  mind. 

(«)  li.  V.  M^yaghten,  10  Cl.  & Fin.  200 
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Martin,  B.,  held  that  this  could  not  be  done  ; hut 
that  the  letter  must  first  be  proved  to  be  in  the 
testator’s  writing,  and  that  the  witness  might  then 
be  asked  if  it  was  a rational  letter  (Z»). 

In  the  case  of  R.  v.  Rowton  (c),  which  established 
that,  in  reply  to  evidence  of  a prisoner  s good  cha- 
racter, the  prosecution  may  call  witnesses  to  prove 
that  his  general  character  is  bad ; it  was  held  by  the 
majority  of  the  judges,  that  witnesses  to  character 
can  only  speak  as  to  the  prisoner’s  reputation,  having 
reference  to  the  natoe  of  the  charge,  and  may  not 
give  their  own  opinion  on  the  subject  (e?). 

In  actions  of  slander,  where  it  is  important  to 
prove  an  innuendo  and  that  the  obvious  and  natural 
meaning  of  a word  was  not  that  which  the  speaker 
intended  to  convey  to  the  witness,  the  witness  cannot 
be  asked  what  he  understood  by  the  language ; . tor 
the  answer  to  such  a question  would  be  in  the  nature 
of  an  inference  and  a mere  personal  opinion.  But 
questions  ought  to  be  put  to  him  which  tend  to  elicit 
all  the  surrounding  facts  and  circumstances  which 
led  him  to  understand  the  words  in  a slanderous 
sense ; and  he  may  be  asked  whether  there  was 
irony  in  the  speaker’s  tone  at  the  time,  and  geneially 
whether  there  was  anything  to  prevent  him  from 
understanding  the  words  in  their  ordinary  sense  {e). 


(J)  Sharpe  v.  Macaulay,  Western  Circuit,  1856,  MS. 

(c)  L.  & C.  620. 

' (d)  Indian  Evidence  Act,  ss.  63,  54.  , w 

(e)  Davies  v.  Hartley,  3 Exch.  200 ; Barnett  v.  Allen,  3 H.  » 
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It  lias,  however,  been  held  that  in  an  action  for 
fi-audulently  representing  a third  person  to  be  trust- 
worthy, the  defendant  may  call  witnesses  to  give 
their  opinion  as  to  such  person’s  trustworthiness  (/ ). 

In  the  leading  case  of  Carter  v.  Boehm{g\  it  was 
a question  whether  a policy  of  insurance  was  vitiated 
by  the  concealment  of  facts  which  had  not  been 
communicated  to  the  underwriters.  A broker  gave 
evidence  of  the  materiality  of  the  facts,  and  stated 
his  opinion,  that  if  they  had  been  disclosed  the 
policy  would  not  have  been  underwritten ; but  the 
court  held  his  statement  to  be  inadmissible.  Lord 
Mansfield  said : “ Great  stress  was  laid  upon  the 
opinion  of  the  broker  ; but  we  all  think  the  jury 
ought  not  to  pay  the  least  regard  to  it.  It  is  mere 
opinion,  which  is  not  evidence ; it  is  opinion  after  an 
event;  it  is  opinion  without  the  least  foundation 
from  any  previous  precedent  or  usage;  it  is  an 
opinion  which,  if  rightly  formed,  could  be  drawn 
only  from  the  same  premises  from  which  the  court 
and  jury  were  to  detennine  the  cause,  and,  there- 
fore, it  is  improper  and  irrelevant  in  the  mouth  of  a 
witness.” 

This  judgment  of  Lord  Mansfield  contains  the 
principles  on  which  mere  opinion  is  not  received  as 
evidence.  But  it  is  right  to  state  that  his  view  of 
the  law,  as  to  this  particular  case,  has  been  much 
controverted ; and  that  it  has  been  considered  by 


(/)  Sheen  v,  Bnmpstead,  2 II.  & C.  193. 
G)  3 Barr.  1905;  1 Sm.  L.  C.  490. 


102 


LAW  OP  EVIDENCE. 


other  learned  authorities  (/i)  to  come  within  the 
third  exception  to  the  general  rule. 

The  general  rule  stated  above  is  subject  to  the 
following  exceptions  (z) : — 

Exception.  On  questions  of  identification 
a witness  is  allowed  to  speak  as  to  his 
opinion  or  belief  (Jt). 

This  applies  to  any  species  of  identification,  whether 
of  persons  or  of  things,  and  especially  to  the  identifi- 
cation of  handwriting. 

2nd  Exception.  A witness’s  opinion  is  re- 
ceivable in  evidence  to  prove  the  apparent 
condition  or  state  of  a person  or  thing. 

Thus  a witness  may  state  that  a person  appeared 
to  him  confused  or  agitated,  rich  or  poor,  young  or 
old,  or  that  a building  appeared  decayed  or  stable, 
or  that  a document  appeared  to  be  in  good  or  bad 
condition. 

Exception.  The  opinions  of  skilled  or 
scientific  witnesses  are  admissible  evidence 
to  elucidate  matters  v/hich  are  of  a strictly 
professional  or  scientific  character. 

(/i)  See  note  to  Carter  v.  Boehm,  1 Sm.  L.  C.  504. 

(i)  The  exceptions  in  India  are,  that  in  questions  of  foreign  law, 
science  or  art,  or  as  to  the  identity  of  handwriting,  the  opinions  of 
persons  specially  skilled  therein  are  admissible;  Indian  Evidence 
Act,  s.  46;  and  by  sect.  60,  on  questions  of  relationship,  the  opinion 
expressed  by  conduct  as  to  the  relationship  held  by  any  member  o 
the  family  having  special  means  of  knowledge,  is  admissible  m 

evidence. 

(//.)  Fryer  v.  Oathercole,  13  Jur.  542. 
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In  Campbell  v.  Rickards  {1),  Lord  Denman,  C.  J., 
said : — Witnesses  conversant  in  a particular  trade 
maj  be  allowed  to  speak  to  a prevailing  practice  in 
that  trade  ; scientific  persons  may  give  their  opinions 
on  matters  of  science : but  witnesses  are  not  receiv- 
able to  state  their  views  on  matters  of  legal  or  moral 
obligation,  nor  on  the  manner  in  which  others  would 
probably  be  influenced  if  the  parties  had  acted  in 
one  way  rather  than  another.  In  the  great  case  of 
Carter  v.  Boehm,  a broker,  who  was  called  as  a 
■witness  for  the  plaintiff,  stated  on  cross-examina'tion, 
that  in  his  opinion  certain  letters  ought  to  have  been 
disclosed,  and  that  if  they  had,  the  policy  would  not 
have  been  underwitten.  The  jury,  however,  found, 
against  the  -witness’s  opinion,  a verdict  for  the 
plaintiff.  When  his  opinion  was  pressed,  as  a ground 
for  a new  trial.  Lord  Mansfield,  in  the  name  of  the 
whole  court,  declared  that  the  juiy  ought  not  to  pay 
the  least  regard  to  it,  because  it  was  mere  opinion 
and  not  e-vidence.  The  same  doctrine  is  laid  down 
m a case  of  Burrell  v.  .Bederleij,  by  Gibbs,  C.  J., 
though  he  received  the  evidence  on  great  pressure. 
He  said,  ‘ The  opinion  of  the  underwriters  on  the 
materiality  of  facts  and  the  effect  they  would  have 
bad  upon  the  premium  is  not  admissible  in  evidence.’ 
Lord  Mansfield  and  Lord  Kenyon  discountenanced 
t us  evidence  of  opinion,  and  I think  it  ought  not  to 
be  received.  It  is  the  province  of  a jury  and  not 
ot  individual  underwriters  to  decide  that  facts 

it  to  l)c  communicated.  It  is  not  a question 


(0  6 B.  & Ad.  84G. 
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of  science,  in  whicli  scientific  men  will  mostly  tliink 
alike,  but  a question  of  opinion,  liable  to  be  governed 
by  fancy,  and  in  which  the  diversity  might  be  endless. 
Such  evidence  leads  to  nothing  satisfactory  and 
ought  to  be  rejected.” 

It  will  appear  from  this  judgment  that  the  prin- 
ciples, as  stated  above,  are  recognized  and  acted  on 
universally;  and  that  the  only  practical  difficulty  in 
applying  them  exists  in  the  question  as  to  what  is 
and  what  is  not  a subject  of  scientific  inquiry.  The 
inclination  of  modern  authorities  appears  to  be  to 
enlarge  the  definition ; and  it  is  probable  that  if 
Carter  v.  Boehm,  and  Camphell  v.  Rickards,  were  to 
be  decided  again,  it  would  be  held  that  the  nature  of 
mercantile  traffic,  and  the  principles  of  insurance  in 
particular,  are  sufficiently  recondite  to  entitle  them  to 
the  privilege  which  was  disallowed  in  those  cases 
In  Greville  v.  Chapman{n),  which  was  an  action 
for  libel  arising  out  of  a racehorse  transaction,  it  was 
held  by  Lord  Denman  himself,  that  a member  of  the 
Jockey-club  might  be  asked  as  a witness,  whether  he 
did  not  consider  a certain  course  of  conduct  to  be 
dishonourable.  A skilled  witness  may  not  only  say 
that  he  formed  an  opinion,  but  that  he  acted  on  that 
opinion,  and  his  acting  upon  it  is  a strong  corroboia- 
tion  of  its  truth  (o). 


(m)  1 Sm.  L.  C.  286  a;  Richards  v.  Murdock,  10  B.  & C.  627. 

(n)  6 Q.  B.  731. 

('o)  Stephenson  v.  River  Tyne  Commissioners,  17  W.  R.  690. 
In  India,  whenever  a witness’s  opinion  is  relevant,  the  grounds  of 
his  opinion  are  relevant.  lud.  Ev.  Act,  s.  61. 
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The  evidence  of  experts  must  be  received  with 
caution,  because,  according  to  Lord  Campbell  (p), 
“they  come  with  such  a bias  on  their  minds  to  support 
the  cause  in  which  they  are  embarked,  that  hardly  any 
weight  should  be  given  to  their  e^ddence.”  It  is  also 
deserving  of  remark,  that  there  is  no  English  case  in 
which  a witness  has  been  indicted  for  perjury  in  a 
mere  matter  of  opinion ; nor  does  it  seem  that  an  in- 
dictment would  lie,  unless  the  opinion  given  amounts 
to  the  assertion  of  a fact  that  is  untrue  or  suggests 
an  inference  that  is  obviously  false. 

Books,  and,  in  particular,  dictionaries  (q),  are  ad- 
missible to  show  the  sense  in  which  words  are  used ; 
and  especially  in  cases  of  libel  defendants  have  been 
pennitted  to  refer  largely  to  previous  publication's, 
and  to  read  them  as  part  of  their  defence,  in  order 
to  show  that  certain  forms  of  expression  were  not 
meant  as  matter  of  reproach  or  ridicule ; and  to  ex- 
plain whether  they  have  been  used  in  a metaphorical 
or  literal  sense.  Books  also  may  be  used  to  show  the 
opinions  of  their  writers  on  their  subjects ; but  such 
opinions  cannot  be  made  evidence  of  specific  facts. 
“ Thus,  it  is  not  competent  in  an  action  for  not  farm- 
ing according  to  covenant,  to  refer  to  books  for  the 
purpose  of  showing  what  is  the  best  way  of  farming. 
Nor  in  an  action  on  the  warranty  of  a horse  would 
it  be  allowable  to  refer  to  works  of  a veterinary 
surgeon  to  show  what  is  unsoundness”  (r).  So  in  an 


ip)  10  Cl.  & Fin.  i'.n. 

iq)  Clements  v.  Golding,  2 Camp.  26. 

(r)  Per  Pollock,  C.  Darhg  v.  Onslcy,  1 II.  & N.  12. 
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action  for  a libel  charging  the  plaintiff  with  being  a 
rebel  and  traitor/* because  he  was  a Roman  Catholic,” 
the  defendant  was  not  allowed  to  justify  by  citing 
books  .of  authority  among  the  Roman  Catholics, 
which  seemed  to  show  that  their  doctrines  were 
inimical  to  loyalty  (5).  In  all  such  cases,  as  also  in 
the  proof  of  foreign  law,  the  e^ddence  is  matter  of 
science,  which  must  be  given  by  experts  or  scientific 
witnesses  in  court.  Books  are  only  hearsay : often  of 
the  most  vague,  inconsistent  and  remote  character ; 
statements  made  by  absent,  perhaps  anonymous, 
witnesses,  who  wrote  without  being  under  the  fear 
of  the  spiritual  or  secular  penalties  of  an  oath,  and 
without  being  subject  to  cross-examination.  It  is 
plain,  therefore,  on  the  first  principles  of  evidence, 
that  they  are  without  any  of  the  elements  of  legal 
credibility. 

The  general  rule  will  not  be  construed  to  exclude 
from  the  consideration  of  a jury  anything  which 
would  assist  them  in  making  up  their  minds  upon 
the  facts  in  dispute,  but  is  intended  simply  to  prevent 
the  functions  of  the  jury  being  usurped  by  the  wit- 
ness, which  would  be  done,  were  he  allowed  to  lead 
their  opinion  by  his  own. 

By  the  3rd  Rule  of  the  37th  Order,  in  affidavits  in 
support  of  interlocutory  motions,  statements  as  to 
the  belief  of  the  witness,  with  the  grounds  thereof,  are 
admissible,  but  aU  other  affidavits  are  to  be  confined 
to  such  facts  as  the  witness  is  able  of  his  own  know- 
ledge to  prove. 


(s)  Darby  v.  Ousley,  1 H.  Sc  N.  1. 


( 107.  ) 


CHAPTER  yiL 

ON  PRIVILEGE. 

Except  vhen  some  positive  rule  intervenes,  a wit- 
ness is  compellable  to  answer  any. question  tliat  may 
be  put  to  him.  It  is  generally  understood  now,  that 
a witness  may  be  ashed  any  question  (except  ques- 
tions tending  to  show  that  he  has  been  guilty  of 
adultery) ; but  there  are  many  questions  which  he 
will  not  be  compellable,  and  some  which  he  will  not 
be  permitted,  i.  e.  is  not  comjDctent,  to  answer.  So 
in  documentary  evidence  every  vadting  is  admissible, 
except  when  it  is  excluded  by  a similar  principle  of 
law. 

Wherever  a witness  is  not  compellable  or  not 
competent  to  answer  any  question,  it  is  because  some 
privilege  intervenes,  which  privilege  is  sometimes 
that  of  the  witness  himself,  sometimes  that  of  another 
person,  and  sometimes  that  of  the  state  which  asserts 
the  right  of  excluding  certain  kind  of  evidence  on 
grounds  of  public  policy.  A'Vhere  the  privilege  is 
that  of  the  witness  himself,  he  may  waive  it  and 
answer  the  question ; where  the  privilege  is  that  of 
another  person,  such  person  may  waive  it  and  permit 
the  witness  to  answer,  but  the  waiver  cannot  proceed 
from  the  witness  himself.  Where,  in  reliance  on 
privilege,  a witness  refuses  to  answer,  or  is  not 
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allowed  to  answer  any  question,  no  presumption 
arises  that  the  evidence  so  withheld  is  unfavourable 
to  any  person  (a). 

The  different  kinds  of  privilege  will  be  gathered 
from  the  following  rules,  viz. : — 

Eule  1. 

A witness  is  not  compellable  to  answer  any 
question  tending  to  criminate  himself. 

I.  e.  on  the  principle  nemo  tenetur  seipsum  pro~ 
dere,  a witness,  whether  a party  to  a suit  or  not,  can- 
not be  compelled  to  answer  any  question,  whether  put 
viva  voce  or  in  the  form  of  a written  interrogatory, 
the  answer  to  which  may  expose,  or  tend  to  expose, 
him  to  a criminal  charge,  penalty,  or  forfeiture  of 
any  kind.  This  rule  is  recognized  and  expressed  by 
the  Law  of  Evidence  Amendment  Act,  1851,  which, 
after  making  the  parties  to  civil  actions  and  suits 
competent  and  compellable  witnesses  on  behalf  of 
either  party,  enacts  that  nothing  in  the  act  shall 
render  any  person  compellable  to  answer  any  ques- 
tion tending  to  criminate  himself  or  herself  (5). 

Some  difficulty  has  arisen  in  the  application  of 
this  rule,  and  some  diversity  of  opinion  appears  to 
exist  as  to  its  construction  and  extent.  It  is  still 


(a)  In  India,  the  court  may  presume  that  if  a man  refuses  to 
answer  a question  which  he  is  not  compelled  to  answer  by  law,  the 
answer,  if  given,  would  be  unfavourable  to  him.  Indian  Evidence 
Act,  sect.  lU,  Illustration  (A);  and  see  also  sect.  148  (4). 

(&)  14  & 16  Viet.  c.  99,  s.  3. 
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doubtful  in  some  measure  wlietber  the  witness  is 

entitled  to  his  pri-vdlege  as  of  right,  or  only  under  the 

■ sanction  of  the  court.  In  B.  v.  Garbett  (c),  it  was 

held  that  a witness  is  not  compellable  to  answer  a 

[question,  if  the  court  be  of  opinion  that  the  answer 

might  tend  to  criminate  him.  It  was  also  held  in 

the  same  case  that  the  court  may  compel  a witness 

to  answer  any  such  question ; but  that  if  the  answer 

be  subsequently  used  against  the  witness  in  a criminal 

procee(^ng,  and  a conviction  obtained,  judgment  will 

be  respited  and  the  conviction  reversed.  In  a later 

case  (c?),  Maule,  J .,  and  J ervis,  C.  J.,  held  that  it  is  / 

for  the  witness  to  exercise  his  own  judgment,  and  to  I 

J^ay  whether  the  answer  vdll  criminate  him,  and  that 

if  he  thinks  that  it  will,  he  may  refuse  to  answer. 

This  i.'ievv  was  doubted  by  Parke,  B.,  in  a later 

.3ase  (e),  where  the  learned  judge  indicated  his  ad- 

lesion  to  the  doctrine  of  B.  v.  Garbett.  The  Court 

T Queen’s  Bench,  however,  has  since  held  that  a 

I V itness  can  only  claim  the  right  of  refusing  to  answer 

^ question  when  the  court  is  satisfied  that  there 

s any  real  danger  of  a prosecution  if  he  does 
: -iiswer  ( /). 

It  IS  settled  that  it  is  no  ground  for  a witness  to 
e use  to  go  into  the  box,  that  the  question  will 
nmmate  him,  and  that  he  will  refuse  to  answer  it. 

I he  privilege  can  be  claimed  only  by  the  witness 


(c)  1 Den.  236. 

i,d)  Fither  r.  Itonalds,  12  C.  B.  762. 

(,e)  Osborne  v.  London  Dock  Co.,  10  Ex.  698. 
(/)  V.  1 13.  & S.  311, 
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himself  aft«r  he  has  been  sworn  and  the  objectionable 
question  put  to  him  {^g),  and  the  witness  must  pledge 
his  oath  that  he  believes  the  answer  will  tend  to 
criminate  him.  If  he  assigns  a reason  for  not  an- 
swering, which  in  the  opinion  of  the  court  is  insuffi- 
cient,  he  will  be  compellable  to  answer.  He  can 
claim  his  privilege  at  any  time,  and  does  not  waive 
it  altogether  by  omitting  to  claim  it  at  an  earlier 
opportunity  (A).  A judge  ought  to  caution  a wit- 
ness, where  a privilege  exists,  that  he  is  not  bound  to 
answer  ( i\ 

The  question  whether  a wife  is  bound  to  answer 
questions  criminating  her  husband  is  not  in  a satis- 
factory state.  It  was  held  at  common  law,  in  R.  v. 
Claviger  that  a wife  could  not  be  compelled  to 
answer  questions  criminating  her  husband.  In  R. 
V.  Worcester  (Z),  Lord  EUenborough  held  that  a wife 
was  competent  to  answer  such  questions,  and  that 
the  answers  were  not  excluded  on  the  ground  of 
public  policy : but  Bayley,  J.,  was  of  opinion  that  a 
wife  who,  threw  herself  upon  the  protection  of  the 
court  would  not  be  compelled  to  answer.  In  equity 
there  is  no  doubt  that  a wife  cannot  be  compelled  to 
answer  any  question,  which  may  expose  her  husband 
to  a charge  of  felony  (m). 


(g)  Boyle  v.  Wiseman,  10  Ex.  647. 

{Ji)  R.  V.  Garhett,  1 Den.  258. 

(i)  Per  Maule,  J.,  Fisher  v.  Ronalds,  sup.;  Paxton  v.  DovglO’% 

16-Ves.  242. 

{li)  2 T.  R.  268. 

(Z)  6 M.  & S.  194. 

(m)  Cartnright  v.  Green,  8 Ves.  410. 
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Ill 


A v*itness  may  waive  his  privilege  and  answer  at 
his^  peril  (n).  The  privilege  extends  to  cases  in 
which  an  answer  might  subject  the  witness  to  penal- 
ities  or  forfeitures  (o) ; but  he  cannot  refuse  to 
a answer  any  question,  relevant  to  the  issue,  on  the 
L ground  that  his  answer  would  expose  hi  in  to  a civil 
; action  (y>).  In  a creditor’s  administration  suit,  how- 
ever, Bacon,  'V.-C.,  held,  that  a witness  who  was  a 
defendant  in  an  action  brought  on  behalf  of  the  estate, 
need  not  answer  any  question  relating  to  the  action  (^). 

Many  difficulties  have  arisen  and  still  exist  in  the 
application  of  the  general  rule  in  consequence  of  the 
special  limitations  which  have  been  put  on  it  by 
several  statutes,  which  have  enacted  expressly  that 
a witness  cannot  refuse  to  answer  matters  to  which 
they  refer,  on  the  groimd  that  the  answers  would 
criminate  him ; but  that  such  answers  shall  not  be 
used  against  him  in  a criminal  proceeding  arising 
out  of  the  same  transaction.  This  compulsion  and 
ndemnity  apply  to  witnesses  on  prosecutions  for 
unlawful  combinations  of  workmen(r);  to  disclosures 
on  oath  m a judicial  proceeding,  and  before  indict- 
oient,  of  any  act  done  by  any  banker,  merchant, 
oroker,  kictor,  attorney  or  other  agent  (5);  and  to 


(«)  Paxton  V.  iJovglas,  16  Vcs.  242. 
(0)  Cates  V.  JIardacre,  3 Taunt.  424  • 
15.  & S.  829. 


cf.  Pije  V.  Putt  afield, 


( P)  46  Geo.  .3,  c.  37. 

I w.  R6of ' - « r.-  J.,  Cli.  386; 


(j)  6 Geo.  4,  c.  129,  s.  6. 
(<)  7 Geo.  4,  c.  29,  s.  52; 


o & 6 Viet.  c.  39,  s.  6. 
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prosecutions  against  gamin g-liouse  keepers  (^).  So, 
by  tbe  Larceny  Act,  1861  {u),  s.  S/i,  nothing  in 
the  previous  provisions  therein  affecting  fraudulent 
agents,  factors,  bankers,  attorneys,  trustees,  officers 
of  companies,  &c.,  is  to  entitle  any  such  person  to 
refuse  to  answer  a bill  in  equity,  or  questions  or  in- 
terrogatories in  any  civil  proceeding  or  bankruptcy 
investigation,  but  no  prosecution  is  to  be  instituted 
for  any  offence  so  disclosed  in  a x^oceeding  hona 
fide  instituted  by  an  aggrieved  person.  So,  by  the 
Merchandise  Marks  Act,  1862  {x)y  s.  11,  nothing 
in  the  act  is  to  exempt  or  excuse  any  person  fr'om 
answering  or  making  discovery  upon  examination 
or  upon  a trial  or  otherwise  in  any  civil  proceeding, 
provided  that  no  compulsory  evidence,  statement,  or 
discovery  is  to  be  admissible  in  any  indictment  or 
other  proceeding  under  the  act.  Again,  by  the  Cor- 
rux)t  Practices  at  Elections  Act,  1863  (y),  s.^  7,  no 
witness  called  before  commissioners  appointed  in  pur- 
suance of  any  of  the  Corrupt  Practices  Prevention 
Acts  is  to  be  excused  from  answering  questions  re- 
lating to  corrupt  practices  at  an  election,  thougli 
the  answer  would  tend  to  criminate  him,  prowded 
that  if  he,  witness,  answer  all  the  questions  put  to 
him,  he  is  to  be  entitled  to  a certificate  to  the  effect 
that  he  was  required  to  and  did  answer  questions 
criminating  or  tending  to  criminate  him ; and  in  the 


(<)  8 & 9 Viet.  c.  109,  s.  9. 
(?i)  24  & 25  Viet.  c.  96. 

(ar)  25  & 26  Viet.  e.  88. 

(y)  26  & 27  Viet.  c.  29. 
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■ event  of  any  proceeding  being  afterwards  taken 
against  liim  under  any  of  such  acts,  the  court  is  to 

• stay  all  proceedings  on  the  production  of  such  cer- 

• tificate,  and  no  statement  so  made  by  such  witness 
is  to  be  admissible  against  him  in  any  proceedings 
except  for  peijury.  This  last  exception  does  not 
apply  to  a perjury  committed  on  the  occasion  of 
giving  the  answers  referred  to  (z) ; but  the  witness  is 
not  entitled  to  the  certificate  unless  the  commissioners 
are  satisfied  that  his  evidence  was  truly  given  («).  By 
the  Parliamentary  Elections  Act,  1868  (Z>),  s.  33, 

■ the  above  provisions  as  to  the  examination  and  in- 
demnity are  extended  to  witnesses  before  a judge  on 
the  trial  of  an  election  petition. 

But  what  is  the  exception  in  England  is  the 
. general  rule  in  India,  for  by  the  132nd  section  of  the 
i Indian  Evidence  Act  it  is  provided,  that  ^^a  witness 
^ shall  not  be  excused  from  answering  any  (Question  as 
to  any  matter  relevant  to  the  matter  in  issue  in  any 
suit,  or  m any  civil  or  criminal  proceeding,  upon  the 
giound  that  the  answer  to  such  question  will  crimi- 
nate, or  may  tend  directly  or  indirectly  to  criminate, 
such  witness,  or  that  it  will  expose,  or  tend  directly 
or  indirectly  to  expose,  such  witness  to  a penalty  or 
forfeiture  of  any  kind.  Provided,  that  no  such 
answ  er  which  a witness  shall  be  compelled  to  give 


(2)  V.  I7nUlg,  L.  R,  1 C.  C.  11,  248;  39  L.  J.,  M.  C.  116;  18 
VV.  Jl.  956, 

(a)  It.  V,  Ilulme,  L,  R,  5 Q,  B,  377;  39  L,  J,,  Q.  B,  149 ; 18 
W^.  R,  831, 

(^)  31  & 32  Yict,  c.  126. 
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shall  subject  him  to  any  arrest  or  prosecution,  or 
be  proved  against  him  in  any  criminal  proceeding, 
except  a prosecution  for  giving  false  evidence  by 
such  answer.” 

The  object  of  the  Indian  Legislature  in  this  enact- 
ment was  to  combine  the  necessary  discovery  of  truth 
with  the  due  protection  of  the  witness  ; and  there- 
fore, while  it  compels  him  to  answer,  it  makes  the 
answer  in  all  cases  harmless  to  him,  and  in  some 
beneficial ; for  in  most  of  the  above  cases,  not  only 
cannot  the  answer  be  used  against  him  in  any 
criminal  proceeding,  but  he  cannot  be  convicted 
subsequently  by  any  evidence  whatever  of  any  offence 
provable  by  the  extorted  answer. 

In  England,  when  the  original  proceedings  are 
under  the  Bankruptcy  Acts,  the  extent  of  a witness’s 
privilege  has  been  a subject  of  much  controversy. 
Where  the  bankrupt  answers  without  claiming  his 
privilege  his  answer  may  be  given  in  evidence 
against  him  on  a criminal  charge,  precisely  as  any 
voluntary  statement  is  at  aU  times  admissible  against 
a prisoner  (c).  And  even  when  the  answer  is  clearly 
compulsory,  or  where  it  was  obtained  from  the 
bankrupt  by  a threat  of  the  commissioner  that  he 
would  commit  him  if  he  did  not  answer  a clearly 
criminatory  question;  it  was  held  by  a majority  of 
judges  that  as  such  a question  might  be  j)ut  to  him 
lawfully  under  the  Bankruptcy  Act  of  1849  (rf)  (by 


(c)  R.  V.  Sloggctt,  Dears.  606. 
{d)  12  & 13  Viet.  c.  106,  s.  117. 
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^vhich  a bankrupt  might  be  examined  touching  all 
matters  relating  to  his  trade,  dealings,  or  estate), 
therefore,  the  privilege  of  the  witness  is  removed  by 
statute,  and  therefore  the  answer  may  be  used  against 
him  on  a criminal  charge.  “ .The  result  seems  to  be 
that  a question  cannot  be  put  to  a bankrupt  which 
does  not  touch  his  trade,  dealings,  or  estate,  or  the 
direct  object  of  which  is  to  show  that  he  has  com- 
mitted a criminal  act ; yet  that  he  cannot  refuse  to 
answer  a question  which  does  touch  his  trade,  deal- 
ings, or  estate,  although  the  answer  may  seem  to 
show  that  he  has  concealed  his  effects  or  been  guilty 
of  any  other  offence  connected  with  his  bank- 
ruptcy ”(e).  This  doctrine  was  dissented  from  by 
Coleridge,  J.  (f),  and  has  been  doubted  since  (^). 
In  another  case  (A),  the  prisoners  had  been  indicted 
under  5 & 6 Viet.  c.  39,  for  embezzlement  as  brokers 
and  agents,  and  relied  on  the  6th  section,  which  pro- 
vides that  no  agent  shall  be  liable  to  be  convicted 
by  any  evidence  whatsoever  in  respect  of  any  act 
done  by  him  if  he  shall  at  any  time  previously  to  his 
being  indicted  for  such  offence  have  disclosed  the 
same  in  any  examination  or  deposition  before  any 
commissioner  in  bankruptcy.”  After  committal  the 
prisoners  stated  facts  before  the  commissioner,  which 
nad  been  proved  already  before  the  magistrate,  and 
on  which  they  were  subsequently  convicted.  They 


(e)  Per  Lord  Campbell,  C.  .T.,  II.  v.  Scott,  1 D.  & B.  56. 
(/)Ibid. 

(<7)  If.  V.  Sltccn,  Bell,  07. 
fh)  Ibid. 
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relied  on  tlieir  depositions  before  tlie  commissioner 
as  a statutory  defence.  A majority  of  tbe  court 
held  against  a large  minority  that  a statement  by  the 
prisoners  of  facts  which  were  known  previously 
aliunde  was  not  a disclosure  within  the  statute,  and 
that,  therefore,  .the  prisoners  were  properly  con- 
victed. The  same  question  was  raised  in  Ji.  v. 
Robinson  {i),  and  decided  in  accordance  with  R.  v. 
Scott, — Kelly,  C.  B.,  remarking,  “ I cannot  but 
think  that  this  decision  is  at  variance  with  the 
principle  of  law  that  no  man  is  bound  to  criminate 
himself,  but  it  was  a decision  of  this  court  and 
followed  in  R.  v.  Skeen.” 

In  a case  under  the  Bankruptcy  Act,  1869  (k), 
ss.  96  and  125,  statements  made  on  an  examination 
under  the  act  taken  before  a registrar  by  a person 
who  had  filed  a petition  for  liquidation,  were  ad- 
mitted as  evidence  against  him  on  an  indictment 
under  the  Debtors  Act,  1869  (Z),  s.  11,  and  the 
court  held  that  the  debtor,  by  attending  the  exami- 
nation, had  waived  the  right  of  objecting  to  any 
irregularity  in  holding  it(m);  and,  as  a general  rule, 
all  depositions  on  oath  legally  taken  are  evidence 
against  a witness  on  a subsequent  criminal  charge, 
especially  if  he  had  not  objected  to  them  as  crimi- 
natory (w). 


(i)  36  L.  J.,  M.  C.  78;  L.  E.,  1 C.  C.  R.  80. 

(7i)  32  & 33  Viet.  c.  71. 

(Z)  32  & 33  Viet.  c.  69. 

(7/0  JR.  V.  Widdop,  L.  R.,  2 C.  C.  R.  3;  42  L.  J.,  M.  C.  9. 

(»)  IL  V.  Coote,  42  L.  J.,  P.  C.  446;  21  W.  R.  653;  L.  R.,  4 P.  C. 
599. 


ON  PEIVILEGE. 


117 


When  the  question  is  merely  degrading  to  the  wit- 
ness, and  its  object  is  to  discredit  his  testimony  by 
showing  him  to  be  of  a disreputable  character,  the 
authorities  are  conflicting  as  to  the  privilege  of  the 
witness  in  refusing  to  answer.  Generally,  it  appears 
to  be  clear  that  such  a question  may  be  asked ; but 
that  where  it  is  not  material  to  the  issue,  and  its 
object  is  merely  to  degrade  the  character  of  the 
witness,  he  is  not  compellable  to  answer  it.  Thus, 
on  a charge  of  rape,  or  indecent  assault,  the  prose- 
cutrix cannot  be  compelled  to  say  whether  she  has 
had  connection  with  other  men,  or  particular  per- 
sons ; nor  can  evidence  of  such  connection  be  re- 
ceived, for  if  she  has  once  denied  it  her  answer  is 
final  (o).  So,  in  an  action  of  seduction,  the  woman 
is  not  compellable  to  say  whether  she  has  had  con- 
nection with  other  men  previous  to  the  alleged 
seduction ; but  the  defendant  may  prove  such  pre- 
vious connection  in  reduction  of  damages  (p). 

In  equity  this  rule  is  carried  even  further  than  at 
common  law.  A witness  will  not  be  compelled  to 
answer  any  question  which  woidd  subject  him  to  a 
criminal  charge,  or  to  any  pains  or  penalties,  or  to 
ecclesiastial  censure,  or  to  a forfeiture  of  interest; 
and  the  protection  is  said  to  be  extended  even  to 
cases  where  the  answer  would  prove  the  witness 
guilty  of  great  moral  turpitude,  subjecting  him  to 


^ (o)  R.  T.  nolmcs,  41  L.  J.,  M.  C.  12;  20  W.  R.  123 ; L.  R.,  1 

C.  C.  R.  334.  The  Indian  law  is  different.  Sec  lud.  Ev.  Act,  s. 
155. 

(p)  Dodd  V.  Norris,  3 Camp.  519. 
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penal  consequences  (<^).  But  when  the  reason  for 
tlie  privilege  ceases  the  privilege  will  cease  also. 
Iherefore,  if  a penalty  or  forfeiture  would  enure  for 
the  benefit  of  a plaintiff  and  he  waives  the  same,  or 
when  the  time  for  suing  for  a penalty  has  expired, 
a witness  is  compelled  to  answer,  as  also  he  is  if  by 
contract  he  is  bound  to  answer,  notwithstanding  the 
consequences  (r). 


Bule  2. 

Professional  Communications. 

Counsel,  solicitors,  and  their  clerks  are  not 
permitted  to  disclose  communications 
which  have  been  made  to  them  in  pro- 
fessional confidence  by  their  clients,  with- 
out  the  consent  of  such  clients ; nor  can 
a man  be  compelled  to  disclose  any  com- 
munication which  he  has  made  in  profes- 
sional confidence  to  his  solicitor  (5). 

When  the  relation  of  solicitor  and  client,  or  of 
counsel  and  client,  has  been  established,  then  this 
rule  operates,  and  neither  the  solicitor  nor  counsel 
can  be  compelled  or  wiU  be  permitted  (^),  without 
the  consent  of  the  client,  to  make  any  disclosure  or 
admission  which  may  be  fairly  presumed  to  have 
been  communicated  by  the  client,  with  reference  to 

(y)  Wigram  on  Discovery,  81;  Mitford  on  Pleading,  191. 

(r)  Wigram  on  Discovery,  83. 

(g)  For  the  law  in  India,  which  is  substantially  the  same,  see 
Ind.  Ev.  Act,  ss.  126  — 129. 

(t)  Wilson  V.  Rastall,  4 T.  K.  759. 
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the  matter  in  issue,  under  an  implied  promise  of 
secrecy.  The  privilege  does  not  terminate  with  the 
relationship,  and  when  a solicitor  has  ceased  to  act 
for  a client  the  Court  of  Chancery  will  restrain  him 
by  injunction  from  divulging  what  he  has  learnt 
from  his  old  client  to  any  new  one(u).  The  ride 
extends  to  Scotch  lawyers  (a;).  But  for  the  exist- 
ence of  the  rule,  *^^no  man  woidd  dare  to  consult 
a professional  adviser  with  a view  to  his  defence,  or 
the  enforcement  of  his  rights” (y).  There  is  no 
doubt  now’  that  a client  can  withhold  communica- 
tions made  to  his  solicitor,  and  that  the  privdege 
applies  as  much  to  communications  made  before 
as  to  those  made  during  litigation  (jz). 

When  a solicitor  holds  a document  for  his  client, 
he  cannot,  against  the  will  of  his  client,  be  compelled 
to  produce  it  by  a person  who  has  an  equal  interest 
in  it  with  his  client  But  a solicitor  may  be 
asked  whether  he  has  papers  of  his  client  in  court ; 
and  if  by  his  answer,  which  is  compulsory,  he  admit 
the  fact,  secondary  evidence  of  their  contents  may 
be  given  if  the  originals  are  not  produced  (d).  If  a 


(u)  Lervis  v.  Smith,  1 M‘N.  & G.  417. 

(a?)  Laurence  v.  Campbell,  4 Drew.  485. 

(y)  Per  Lord  Brougham,  Bolton  v.  Corporation  of  Liverpool, 

1 M.  & K.  94.  j I , 

(z)  3Iinet  V.  Morgan,  L.  R.,  8 Ch.  361 ; 42  L.  J.,  Ch.  627;  21 
W.  R.  467;  cf.  Wilson  v.  Northampton  liaiUvay  Co.,  L R.,  14 
Eq.  477;  20  W.  R.  938. 

{a)  Newton  v.  Chaplin,  10  C.  B.  356. 

(i)  Lawyer  v.  Collins,  7 Ex.  639. 
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solicitor  be  subpoenaed  to  produce  a document  which 
he  holds  for  a client,  he  may,  in  his  discretion, 
refuse  to  produce  it,  and  to  answer  any  question 
as  to  its  contents ; and  the  judge  ought  not  to 
examine  it  to  ascertain  whether  it  ought  to  be  with- 
held (c). 

Where  an  attorney  had  been  subpoenaed  to  pro- 
duce a deed  which,  at  the  trial,  he  refused  to  produce 
by  the  express  instruction  of  his  client  (d),  the  party 
by  whom  he  was  subpoenaed  then  called  another 
witness  to  give  secondary  evidence  of  the  deed,  by 
means  of  a copy.  The  second  witness  stated  that 
he  had  a copy  of  a deed,  but  that  he  did  not  know 
whether  it  was  a copy  of  the  deed  in  question  unless 
he  was  suffered  to  look  at  the  deed.  It  was  then 
suggested  that  he  should  be  allowed  to  look  at  the 
names  of  the  parcels  and  the  parties  to  the  deed,  in 
order  to  identify  it.  The  first  witness  still  objected, 
and  it  w'as  also  contended  on  the  opposite  side,  that 
the  first  witness’s  client  ought  to  have  been  called  to 
show  that  he  had  given  the  prohibition,  and  that  all 
sources  of  primary  evidence  had  been  exhausted. 
The  judge,  however,  ordered  that  the  second  wit- 
ness should  be  allowed  to  look  at  the  indorsement 
of  the  deed ; and  when  the  latter  had  thus  identified 
it,  the  judge  received  the  copy  as  secondary  evidence. 
An  application  for  a new  trial  was  made,  on  the 
ground  that  this  evidence  was  improperly  admitted ; 
but  the  court  upheld  the  ruling  of  the  Nisi  Prius 


(c)  Volant  V.  Soyer,  13  C.  B.  231. 

(d)  Phelps  V.  Prew,  3 E.  & B.  430;  23  L.  J.,  Q.  B.  140. 
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judge  on^  both  points.  Coleridge,  J.,  said(e); 

It  is  said  that  secondary  evidence  of  the  deed  is 
not  admissible,  because  all  was  not  done  to  exliaust 
the  means  of  obtaining  primary  evidence ; the  facts 
being  that  the  defendant  being  desirous  of  the  pro- 
duction of  the  deed  in  evidence,  the  attorney  of  the 
party  interested  was  served  with  a subpcena  duces 
tecum,  and  was  present  at  the  trial  with  the  deed, 
and  on  being  called  on  to  produce  the  deed,  he 
stated  that  it  was  the  title  deed  of  his  client,  and  that 
he  had  received  instructions  from  his  client  not  to 
produce  it.  It  is  admitted  that,  where  an  original 
instrument  is  properly  withheld  on  the  ground  of 
privilege,  secondary  evidence  of  the  contents  of  the 
instrument  is  receivable  ; but  here  it  is  said,  that 
the  privilege,  though  properly  put  forward  by  the 
attorney,  might  have  been  waived  by  the  client  if  he 
had  been  in  court,  and  therefore  this  cannot  be 
considered  as  an  instrument  properly  withheld  on 
the  ground  of  privilege,  because  no  steps  had  been 
taken  to  procure  the  attendance  of  the  client  at  the 
trial  Now,  questions  of  this  sort  are,  after  all 
resolvable  into  what  is  reasonable  with  reference  tj 
the  circumstances  of  the  particular  case.  The  true 
tground  is,  whether  it  was  reasonable  for  the  party  to 
tgo  further  under  the  particular  circumstances  of  the 
lease ; and  I think  it  was  not  reasonable  to  require 
! he  party  to  go  further.  There  was  distinct  evi- 
dence of  the  privilege  being  insisted  upon  by  the 
ebent.  In  addition  to  the  refusal  by  the  attorney, 


P. 


(0  23  L.  J.,  Q.  B.  143. 
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lie  had  received  express  instructions  from  his  client 
not  to  produce  the  deed,  which  took  away  all  dis- 
cretion on  the  part  of  the  attorney ; and  this  was  the 
state  of  things  at  the  time  when  the  privilege  was 
claimed.  The  judge  was  right  in  assuming  that  the 
client  remained  of  the  same  mind,  and  that  there 
was  nothing  to  alter  that  state  of  things.  I think, 
therefore,  enough  was  done  to  let  in  secondary  evi- 
dence. Then,  the  second  objection  is,  that  the 
judge  improperly  overruled  the  privilege  in  the  next 
step  in  the  cause.  There  being  some  doubt,  when 
the  next  witness  was  called,  whether  the  draft  which 
the  witness  was  speaking  of  was  a draft  of  the  deed 
in  question,  the  judge,  in  order  to  ascertain  that, 
compelled  the  attorney  to  produce  the  document  for 
the  purpose  of  identification.  It  was  contended  that 
it  was  a breach  of  privilege  to  produce  the  deed 
in  evidence  for  any  purpose  whatever.  But  whether 
it  is  a breach  of  the  privilege  or  not,  must  depend 
upon  the  circumstances  of  each  case.  I quite  agree 
that  sometimes,  as  in  Brand  v.  Akerman,  the  pro- 
cess of  identification  will  require  a disclosure  of  the 
contents  of  the  deed  ; and,  if  so,  I think  the  inquiry 
must  stop.  But  here  I do  not  see  that  anything  was 
done  that  had  the  effect  of  disclosing  the  contents 
of  the  deed,  or  violating  any  of  the  secrets  which 
the  attorney  had  intrusted  to  him  by  his  client. 
The  indorsement  might  disclose  that  the  deed  was 
an  assignment ; but  of  what  property,  and  whether 
it  was  of  the  legal  or  equitable  estate,  it  would 
not  disclose.  I think,  therefore,  the  learned  judge 
was  right.” 
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The  rule  of  professional  confidence  is  held  to 
extend  to  all  cases  in  which  the  solicitor  or  counsel 
has  been  confided  in  as  such,  but  not  to  cases  where 
the  confidence  was  given  before  the  relation  was 
formed;  or  after  it  has  ceased.  In  Gainsford  v. 
Grammar  (f),  Lord  Ellenborough  said;  “I  fully 
accede  to  the  doctrine  laid  down  in  Cobden  v.  Ken- 
drick, and  Wilson  v.  Rastall,  which  is  no  more  than 
this,  that  a communication  by  the  party  to  the  witness, 
whether  prior  or  subsequent  to  the  relation  of  client 
and  attorney  subsisting  between  them,  is  not  privi- 
leged. But  this  relation  may  be  formed  before  the 
commencement  of  any  action.  The  solicitor  may  be 
retained  and  confided  in  as  such  in  contemplation  of 
an  action ; and  shall  it  be  said  that  he  is  bound  to  dis- 
close whatever  has  been  revealed  to  him  previous  to 
the  suing  out  of,  or  the  service  of,  the  writ  {g)  ? ” 
The  privilege  is  also  held  to  extend  to  the  clerks  of 
solicitors  and  barristers  to  whom  communications 
have  been  made  as  such  {h) ; and  to  an  unpro- 
fessional agent  employed  by  a solicitor’s  advice  to 
obtam  information  for  a client  {{) ; but  not  to  cases 
where  the  communication  has  been  made  to  the 
solicitor  (A),  or  his  clerk  (/),  Avhile  they  have  not 
been  actmg  m their  professional  character.  A person 


(/)  2 Carap.  10. 

ig)  Cf.  Clarh  V.  ClarJi,  1 M.  & R.  3. 

Taylor  v.  Forster,  2 C.  & P.  195;  Foote  v.  Ilayne,  R.  & M. 

(i)  Lafone  v.  FalJcland,  ^-c.  Company,  4 K.  & J.  39. 

W)  R.  V.  Brener,  6 C.  & P.  363. 

(/)  Doc  V.  Jauncy,  8 C.  & P.  99. 
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who  is  not  a solicitor,  in  whom  confidence  has 
been  placed  under  a mistaken  idea  that  he  is  a 
solicitor,  will  be  compelled  to  disclose  the  communi- 
cation (m);  and  a written  opinion  given  by  an  ex- 
Lord  Chancellor  to  a friend  has  been  held  not  to  be 

privileged  {n).  i i 

The  privilege  extends  to  all  knowledge  obtamed 

by  the  solicitor  which  he  would  not  have  obtained 
if  he  had  not  been  consulted  professionally  by  his 
client  (o).  It  has  been  held,  that  when  a solicitor 
writes  letters  to  a third  party  for  the  purposes  of  a 
suit  the  answers  are  privileged  (p) ; and  letters 
passing  between  a country  solicitor  and  Hs  town 
agent  are  privileged  (q).  Communications  furnished 
with  a view  to  litigation  by  a lay  agent  to  a litigant 
are  as  much  protected  on  principle  as  those  made  by 
a solicitor  (r).  So,  in  an  action  by  the  payee  of  a 
promissory  note  against  the  maker,  it  appeared  t a 
the  plaintiff  had  acted  as  attorney  to  the  defen- 
dant, and  while  holding  that  capacity  had  obtamed 
documentary  evidence  from  the  defendant,  which  e 
stated  was  wanted  to  assist  her  in  preparmg  a case 
for  counsel;  and  on  this  he  relied  to  take  the  note 
out  of  the  Statute  of  Limitations.  It  was  held  that 


(m)  Fonntam  v.  Young,  6 Esp.  113;  cf.  per  Bacon,  V.-C.,  Smith 

V.  L.  R.,  18  Eq.  664.  loq.  oo 

(7i)  Smith  V.  JDaniell,  L.  R.,  18  Eq.  649 ; 44  L.  J.,  Ch.  189 , 

W.  R.  177. 

(o)  Greenhough  v.  Gashell,  1 Myl.  & K.  9 . 

( p)  Simpson  V.  Frown,  33  Beav.  483. 

(ff)  TottWe,  19  W.  R.  56.  T T nv,  Cl  -Rnfsee 

(,)  V.  em,,  L.  K„  8 Eq.  622 ; 39  L.  J.,  Ch.  61.  But 

post,  where  this  poiut  is  more  fully  discussed. 
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the  evidence  was  inadmissible  for  the  plaintiff,  Platt, 
B.,  observing  that  it  would  never  have  been  in  the 
liands  of  the  attoraej,  except  for  the  purpose  of  his 
preparing  a case  for  counsel;  and  Martin,  B.,  added: 

The  client  might  be  in  error  in  thinking  the  com- 
mimication  necessary  to  be  laid  before  counsel,  but 
if  she  communicated  it  dona  Jide,  considering  it 
necessary,  the  communication  was  privileged  and 
could  not  be  divulged  ” (5). 

A remarkable  case,  partially  restricting  this  doc- 
trine, was  decided  some  years  since.  In  an  action 
for  false  imprisonment  and  malicious  prosecution  on 
a charge  of  felony,  it  became  a material  question 
whether  an  entry  in  a book,  by  which  the  plaintiff 
acknowledged  the  receipt  of  money  which  the  defen- 
dant had  charged  him  with  embezzling,  existed  at 
the  time  when  the  jjlaintifi’  was  examined  before  the 
magistrates,  or  had  been  made,  as  the  defendant 
alleged,  by  the  plaintiff  between  the  examination 
and  before  the  trial.  The  counsel  who  had  been 
concerned  for  the  plaintiff  before  the  magistrates, 
but  who  was  not  concerned  for  him  on  the  trial, 
happened  to  be  in  court  on  the  latter  occasion ; and 
at  the  suggestion  of  Jervis,  C.  J.,  after  consulting 
CressweU,  J.,  he  was  called  for  the  defendant,  and 
asked  whether  the  entry  was  in  the  book  at  the  time 
3f  the  examination  before  the  magistrate.  He  gave 
Bvidence  that  it  was  not;  and  a verdict  passed  for 
> e defendant.^  On  a rule  for  a new  trial  on  the 
,TOund  that  this  evidence  was  improperly  admitted, 


(«)  Cleave  v.  Janet,  6 Ex.  673. 
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the  court  held  that  it  was  properly  admitted,  because 
the  witness  was  required  only  to  disclose  something 
which  he  had  seen,  and  not  what  he  had  been  told 
in  his  position  as  counsel.  It  is  perhaps  difficult 
to  reconcile  this  case  with  principle,  as  it  is  not 
easy  to  see  how  the  witness  possessed  his  infor- 
mation except  by  means  of  documents  which  came 
to  him  only  in  his  character  of  the  plaintiff’s 
counsel  (t). 

Where  a communication  between  an  attorney  and 
his  client  appears  to  be  of  an  irrelevant  unpro- 
fessional character,  the  attorney  will  be  compelled 
to  disclose  it.  Thus,  an  attorney  will  be  compelled 
to  state  what  his  client  has  said  to  him  on  a matter 
in  which  the  latter  was  not  asking  for  legal  advice, 
but  only  for  information  as  to  a matter  of  fact,  even 
though  that  fact  involved  a question  of  law.  Thus, 
in  Bramwell  v.  Lucas,  an  action  by  assignees  {u) 
to  prove  an  act  of  bankruptcy,  it  was  held  that  the 
solicitor  to  the  bankrupt  is  not  privileged  from 
saying  whether  his  client  had  asked  his  opinion, 
whether  he  (^the  client^  could  attend  a meeting  of  his 
creditors  without  danger  of  being  arrested.  The 
court  held  that  the  communication  was  not  privileged, 
and  Lord  Tenterden,  C.  J.,  said : " A question  for 
legal  advice  may  come  within  the  description  of  a 
confidential  communication,  because  it  is  part  of  the 
attorney’s  duty,  as  attorney,  to  give  legal  advice ; 
but  a question  for  information  as  to  matter  of  fact,  as 


(t)  Brorvn  v.  Foster,  1 H.  & N.  73G. 
(«)  2 B.  & C.  749. 
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to  a commimication  the  attorney  lias  made  to  others, 
where  the  commimication  might  have  been  made  by 
any  other  person  as  well  as  the  attorney,  and  where 
the  character  or  office  of  attorney  has  not  been  called 
into  action,  has  never  been  held  within  the  protection, 
and  IS  not  within  the  principle  upon  which  the 
privilege  is  founded.  Was,  then,  this  a question  for 
legal  ad\uce  put  to  Mr.  Scott  in  his  character  of 
attorney,  or  was  it  not  a question  for  information  as 
to  matter  of  fact,  in  which  the  professional  character 
ot  Mr.  Scott  as  attorney  was  not  considered  ? It 
can  hardly  be  supposed  that  a man  could  ask,  as  a 
matter  of  law,  whether  he  would  be  free  from  arrest 
whilst  attending  a voluntary  meeting  of  creditors, 
but  he  might  weU  ask,  as  a matter  of  fact,  whether 

any  arrangement  had  been  made  with  the  creditors 
to  prevent  an  arrest.” 

It  iviU  be  observed  that  this  case  shows  a tendency 
to  confine  the  rule  of  privileged  communication 
Withm  a stnct  limit ; as,  with  great  deference  to  the 
learned  judge,  it  may  be  submitted  that  the  question 
put  by  the  bankrupt  to  his  attorney  seems  to  be 
raAer  one  of  law  than  of  fact;  and  is  precisely  that 
sort  of  legal  question  which  ignorant  clients  put 
constantly  to  their  attorneys : but  as  the  case  was 
between  third  parties,  perhaps  a greater  latitude 
may  be  presumed  to  have  been  allowed  on  that 
account  (x).  But  when  a statement  has  been  made 
>y  either  plaintiffor  defendant,  in  the  presence  of  the 


IW  i*Cr  v. 
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attorney  of  either  party,  the  attorney  may  be  called 
to  prove  it  (y). 

The  privilege  is  the  privilege  of  the  client,  and 
may  be  waived  by  him,  but  no  presumption  adverse 
to  him  arises  from  his  not  waiving  it  (^z).  No 
waiver  arises  from  the  client  calling  the  solicitor  as 
a witness  unless  he  is  examined  in  chief  as  to  the 
privileged  matter.  It  was  held  by  Malins,  V.-C., 
that  where  a person  had  absconded  with  two  wards 
of  court,  his  solicitor  must  produce  the  envelopes  of 
the  letters  received  from  him,  such  envelopes  not 
being  privileged  communications,  and  even  if  they 
were,  a solicitor  cannot  aid  and  abet  in  concealing 
from  the  Court  of  Chancery  the  residence  of  its 
wards  (a).  When  a solicitor  is  a party  to  a fraud, 
no  privilege  attaches  to  the  communications  with 
him  upon  the  subject  (Z>).  It  is  not  sufficient  that 
the  client  committed  a fraud  if  the  sohcitor  was  no 
party  to  it  (c).  The  rule  is  not  apparently  restricted 
to  fraud,  but  extends  to  any  illegal  purpose  (£?).  If 
a solicitor  improperly  hands  a document  to  a third 
party,  he  may  give  it  in  evidence  (e). 

Although  letters  written  between  co-defendants 
simpliciter  are  not  privileged,  yet  a letter  written 
by  one  co-defendant  to  another  with  directions  to  send 


{y)  Griffith  v.  Davies,  5 B.  & Ad.  602. 

(z)  Wentworth  y.  Lloyd,  10  H.  L.  Cas.  589. 

(a)  Ramsiotham  v.  Senior,  17  W.  R.  1067 . 

(&)  Per  Turner,  V.-C.,  Russell  v.  Jaohson,  9 Hare,  392. 
(c)  Charlton  v.  Coombes,  4 Giff.  372. 

(ffi)  Cf.  Russell  V.  Jackson,  ubi  supra. 

(e)  Per  Parke,  B.,  Cleave  v.  Jones,  21  L.  J.,  Ex.  106. 
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to  the  joint  solicitor^  is  (/).  Where  two  parties 
employ  the  same  solicitor,  a letter  by  one  of  them  to 
him,  containing  an  offer  to  be  made  to  the  other, 
may  be  given  in  evidence  against  the  writer  {g) ; but 
in  such  case  the  joint  solicitor  cannot  disclose  the 
title  of  either.  Thus,  where  a borrower  and  lender 
employ  the  same  solicitor,  he  cannot  be  called  to 
prove  the  abstract  of  the  borrower’s  title  as  against 
the  boiTower  (Ji). 

The  ride  of  privileged  communications  has  been 
confined  strictly  by  the  English  law  to  the  cases 
which  have  been  mentioned.  It  does  not  extend  to 
communications  made  confidentially  to  stewards  (z), 
or  medical  men  {k).  When  a secret  is  entrusted 
to  a person^  confidentiaUy  employed,  the  Court  of 
Chancery  ivill  resh-ain  such  person  from  making  use 
of  the  secret,  or  divulging  it  to  others  (Z). 

Nor,  as  it  seems,  are  communications  to  clergy- 
men strictly  privileged  (m).  But  the  judges  have 
Shown  an  indisposition  to  receive  communications 
w 1C  ave  been  made  to  clergymen  as  such. 
±5est,  C.  J.,  IS  reported  to  have  said  that  he  would 
never  compel  a clergyman,  if  he  objected,  to  disclose 


W.2  ^ eh.  820;  10 

(ff)  Baugh  V.  Oradoche,  1 Moody  & R 182 

C,'&P°596"‘  ^ « 

(t)  Earl  of  Falmouth  t.  Mon,  11  Price,  465, 

n il  Eingston's  case,  20  How.  St.  Tr.  613;  R.  t. 

ibbons,  1 C.  & P.  97;  Lee  t.  Hamerton,  12  W.  R.  976 
(0  Morrison  y.  Moat,  9 Hare,  241. 

(to)  Broad  y.  Pitt,  M.  & M.  233. 
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such  communications  (w) ; and  in  a case  (o)  where 
a woman  was  indicted  for  the  murder  of  her  child, 
Alderson,  B.,  objected  to  hear  the  chaplain  of  the 
prison  as  a witness  to  conversations  which  he  had 
had  with  the  prisoner  in  his  spiritual  capacity.  The 
learned  judge  said:  “J.  think  these  conversations 
ought  not  to  be  given  in  evidence.  The  principle 
upon  which  an  attorney  is  prevented  from  divulging 
what  passes  with  his  client  is,  because,  without  an 
unfettered  means  of  communication  the  client  would 
not  have  proper  legal  assistance.  The  same  principle 
n-pplies  to  a person,  deprived  of  whose  advice  the 
prisoner  w^ould  not  have  proper  spiritual  assistance. 
I do  not  lay  this  down  as  an  absolute  rule,  but  I 
think  such  evidence  ought  not  be  given.”  The 
counsel  for  the  prosecution  said  that  after  such  an 
intimation;  he  should  not  tender  the  evidence. 

Bankers  are  bound  not  to  disclose  the  state  of  a 
customer’s  accounts,  except  upon  a reasonable  and 
proper  occasion,  and  what  is  a reasonable  and  proper 
occasion  is  a question  for  the  jury  (p).  The  banker 
of  a contributory  can  be  compelled  to  give  evidence 
as  to  his  account  under  the  115th  section  of  the 
Companies  Act,  1862  {q). 


{n)  Broad  v.  Pitt,  M.  & M.  233. 

{o')  B.  y.  Griffin,  6 Cox,  Cr.  C.  219. 

{p)  Hardy  v.  Yeasey,  L.  E..,  3 Ex.  107;  37  L.  J.,  Ex.  78. 
(^)  Forbes'  case,  20  W.  R.  585;  41  L.  J.,  Ch.  487. 
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Eule  3. 

As  to  Evidence  excluded  on  grounds  of  Public 

Interest. 

A witness  cannot  be  asked,  and  will  not  be 
a lowed,  to  state  facts,  or  to  produce  docu- 
ments, the  disclosure  or  production  of 
yhich  may  be  prejudicial  to  any  public 

•iXJ. tcl tioL  ( /*  )* 

On  Hardy’s  trial  for  high  treason  (s),  a witness  for 
te  crown  was  asked  on  cross-examination  by  Mr. 
Erskmie,  whether  the  person  to  whom  he  had  com- 
mimicated  a report  of  the  proceedings  of  the  society 
to  which  the  pnsoner  belonged,  was  a magistrate  of 
any  species  or  description,  from  a justice  of  peace 
to  a secretary  of  state.  It  was  held  by  Eyre,  C.  J., 
tha  he  might  say  whether  the  communication  was 
made  to  a magistrate  or  not.  The  witness  said  “It 
was  not  to  a magistrate.”  Mr.  Erskine  then  asked. 
Then  to  whom  was  it?”  The  Attorney-General 
objected  to  the  question.  Eyre,  C.  J.,  said:— “It  is 
per  ectly  right  that  all  opportunities  should  be  given 
to  discuss  the  truth  of  the  evidence  given  against 
the  pnsoner;  but  there  is  a rule,  which  has  univer- 
sally obtained  on  account  of  its  importance  to  the 

is  wLtedt’  Act,  „„  one 

recwcls  Mto  affn'™  fro™  unpublished  official 

the  dTmrt  ® I fte  permission  of  the  head 

todwtCZ  ““ -o  P“Wie  officer  is  compellable 

thinks  their  di  "’“ie  ‘o  him  in  official  confidence,  if  he 

nks  them  disclosnre  would  prejudice  the  public  interest. 

24  How,  St.  Tr.  815. 
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public  for  tbe  detection  of  crimes,  that  those  persons 
who  are  the  channels  by  means  of  which  that  detec- 
tion is  made,  should  not  be  unnecessarily  disclosed . 
if  it  can  be  made  to  appear  that  really  and  truly  it 
is  necessary  for  the  investigation  of  the  truth  of  the 
case,  that  the  name  of  the  person  should  be  disclosed, 

I should  be  very  unwilling  to  stop  it ; but  it  does 
not  appear  to  me  that  it  is  within  the  ordinary 
course  to  do  it,  or  that  there  is  any  necessity  for  it 
in  this  particular  case.”  The  point  was  subsequently 
discussed  before  the  other  judges,  and  the  majority 
concurred  with  Eyre,  C.  J.,  who  thus  laid  down  the 
rule  : “ My  apprehension  is,  that  among  those  ques- 
tions which  are  not  permitted  to  be  asked,  are  all 
those  questions  which  lead  to  the  discovery  of  the 
channel  by  which  the  disclosure  was  made  to  the 
officers  of  justice,  that  it  is  upon  the  general  prin- 
ciple of  the  convenience  of  pubhc  justice,  that  they 
are  not  to  be  disclosed;  that  all  persons  in  that 
situation  are  protected  from  the  discovery ; and  that, 
if  it  is  objected  to,  it  is  no  more  competent  for  the 
defendant  to  ask  who  the  person  was  that  advised 
him  to  make  the  disclosure,  than  it  is  to  whom  he 
made  the  disclosure  in  consequence  of  the  advice 
than  it  is  to  ask  any  other  question  respecting  the 
channel  of  communication,  or  aU  that  was  done 

under  it.” 

It  was  held  by  Lord  EUenborough  (0,  that  a 
member  of  parliament  or  the  Speaker  may  be  called 
on  to  give  evidence  of  the  fact  of  a member  of  par- 


(t)  Plunkett  V.  CobheU,  6 Esp.  136. 
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liament  heaving  taken  part  or  spoken  in  a particular 
debate;  but  that  he  cannot  be  asked  what  he  then 
delivered  in  the  course  of  the  debate.  It  has  also 
been  held,  that  communications  in  official  corre- 
spondence relating  to  matters  of  state  cannot  be 
produced  as  evidenc.e  in  an  action  against  a person 
holding  an  office,  for  an  injury  charged  to  have  been 
done  by  him  in  exercise  of  the  power  given  to  him  as 
such  officer : not  only  because  such  communications 
are  confidential,  but  because  their  disclosure  might 
betray  secrets  of  state  policy  (w).  And  where  a 
minister  of  state,  subpoenaed  to  produce  public 
documents,  objects  to  do  so  on  the  ground  that  their 
publication  would  be  injurious  to  the  public  interest, 
the  court,  ought  not  to  compel  their  publication  (x); 
and  the  question  whether  the  production  of  such  a 
document  would  be  injurious  to  the  public  service 
must  be  determined  by  the  head  of  the  department 
having  the  custody  of  the  paper  and  not  by  the 
judge  (y).  It  has  been  said  that  this  privilege  is  per- 
sonal to  the  head  and  cannot  be  claimed  by  a sub- 
ordinate (z) ; but  in  a suit  against  an  admiral  in  the 
Royal  Navy  to  recover  damages  for  a collision  caused 
by  his  flagship.  Sir  R.  Phillimore  refused  the  plain- 
tiffs permission  to  inspect  reports  of  the  collision 
made  by  the  admiral  to  the  Lords  of  the  Admiralty, 
the  secretary  to  the  Admiralty  having  made  an  affi- 


(u)  Anderson  v.  Hamilton,  2 B.  & B.  166,  n, 
(«)  Bcatson  v.  Skene,  5 H.  & N.  838. 

(.y)  Ibid.,  per  Pollock,  C.  B.,  5 H.  & N.  853. 
(2)  Dickson  V.  Lord  Wilton,  1 F.  & F.  424. 
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davit  that  their  production  would  be  prejudicial  to 
the  public  service  {a).  It  has  also  been  held  that 
communications  between  a governor  of  a province 
and  his  attorney-general  are  privileged  {b).  This 
rule  was  discussed  in  the  Rajah  of  Coorg  v.  East 
India  Co.  (c),  where  it  was  stated  that  the  produc- 
tion of  political  documents  depends  not  upon  the 
question  whether  the  person  called  on  to  produce 
them  is  a party  to  the  suit  or  not,  but  upon  the 
danger  to  the  public  interests  which  would  result 
from  their  publication.  Where  an  officer  in  the 
army  sued  a superior  officer  for  defamation,  the 
alleged  libel  being  contained  in  evidence  given  by 
the  latter  before  a military  court  of  inquiry,  the 
Court  of  Exchequer  Chamber  held  such  evidence  to 
be  not  only  privileged  from  being  the  subject  of  an 
action  for  libel,  but  also  wholly  inadmissible,  since 
the  proceedings  of  the  court  being  delivered  to  the 
commander-in-chief,  and  held  by  him  on  behalf  of 
the  sovereign,  ought  not  to  be  produced  except  by 
her  Majesty’s  command  or  permission  {d). 

But  the  courts  have  occasionally  shown  a disposi- 
tion to  limit  the  rule.  Thus,  in  an  action  (e)  for  a 
penalty  for  acting  as  a parish  committee-man,  being 
at  the  same  time  a collector  of  the  property-tax ; a 
clerk  to  the  commissioners  of  the  property -tax  was 


(a)  The  Belleroplion,  23  W.  R.  248;  41  L.  J.,  Adm.  5. 

(J)  Wyatt  V.  Gore,  Holt,  299. 

(c)  29  Beav.  350. 

(<Z)  JDawhins  v.  Lord  Roheiy,  L.  R.,  8 Q.  B.  255;  42  L.  J.,  Q.  B. 
73  : affirmed  by  the  House  of  Lords,  W.  N.  1875,  p.  154. 

(e)  Lee  y..Birrell,  3 Camp.  337. 
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called,  and  directed  to  produce  his  books,  to  prove 
tlie  defendant’s  appointment.  The  witness  refused 
on  the  groimd  that  he  had  been  sworn,  on  his  own 
appomtment,  not  to  disclose  anything  he  should  hear 
in  that  capacity  respecting  the  property-tax,  except 
with  the  consent  of  the  commissioners,  or  by  force 
of  an  act  of  parliament.  But  Lord  EUenborough 
said  “ I clearly  think  the  oath  contains  an  implied 
exception  of  the  evidence  to  be  given  in  a court  of 
justice,  in  obedience  to  a writ  of  subpoena.  The 
witness  must  produce  the  book,  and  answer  aU  ques- 
tions respecting  the  collection  of  the  tax,  as  if  no 
such  oath  had  been  administered  to  him.  ” It  appears 
also  that  a grand  juror  may  be  compelled,  either  in 
civil  or  criminal  cases,  to  disclose  what  has  passed 
before  a grand  jury.  So  Lord  Campbell,  C.  J.  (/), 
once  held  that  a witness  cannot  refuse  to  produce  a 
letter  which  he  holds  from  a secretary  of  state,  to 
whom  It  has  been  addressed  in  his  public  character, 
and  who  forbids  its  production.  Where  a document 
is  pnvileged  from  production  on  the  grounds  of 

public^  policy,  secondaiy  evidence  of  its  contents  is 
inadmissible  (^). 


Rule  4. 

M to  Evidence  excluded  on  ground  of  Indecency. 

Evidence  may  be  excluded  on  the  ground  of  in- 
decency. But  this  rule  only  holds  in  civil  cases. 


Si/Jivs  V.  Dunhar,  2 Selvv.  N.  P.  1059  • 
note  by  Mr.  Christian  of  a case  at  York, 

(y)  Horn  V.  Bentincli,  2 B.  & 13.  130. 


4 Bl.  Comm.  126; 
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Thus,  it  is  an  established  rule  that  parties  shall  not 
be  permitted  after  marriage  to  say  that  they  have 
had  no  connection  (A).  And  Gibbs,  C.  J.,  refused 
to  try  an  action  on  a wager,  whether  an  unmarried 
woman  had  had  a child  (e).  But  although  a wife 
cannot  prove  non-access  in  order  to  bastardize  her 
issue A);  yet  it  appears  that  if  that  fact  is  proved 
by  other  evidence,  she  may  be  examined  as  to 
collateral  facts,  such  as  the  name  of  an  adulterer,  or 
the  time  of  a birth  (Z).  In  criminal  cases  no  ob- 
jection can  be  taken  to  evidence  on  the  ground  of 
indecency ; and  in  civil  cases  the  rule  is  restricted  to 
such  as  involve  considerations  of  domestic  morality  ; 
or  cases  in  which  the  admission  of  such  evidence 
would  only  tend  to  encourage  the  shameless  or 
morbid  outrage  of  conventional  propriety. 


(/i)  R.  v.  Inhabitants  of  Sourton,  5 A.  & E.  180;  Anon.  v. 
Anon.,  23  Beav,  273. 

(t)  Ritchburn  v.  Goldsmith,  4 Camp.  152. 

(;fc)  Atchley  v.  Sprigg,  33  L.  J.,  Ch.  345. 

(J,)  B.  V.  Luffe,  8 East,  193  ; Legge  v.  Edmunds,  25  L.  J.,  Ch. 

125. 
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CHAPTEK  VIII. 

ox  HEARSAY  OR  SECOND-HAND  EVIDENCE. 

The  term  hearsay  or  second-hand  evidence  is  by 
some  writers  extended  to  cover  all  evidence  which  is 
reported,  whether  by  a witness  or  any  other  medium, 
to  the  court  (a),  and  this  is  probably  scientifically 
accurate.  In  a treatise  of  this  nature  it  is,  however, 
preferable  to  confine  the  term  to  its  ordinary  appli- 
cation, z.  e.,  to  the  oral  or  written  statement  of  a 
person  who  is  not  produced  in  coui’t,  conveyed  to 
the  court  either  by  a witness  or  by  the  instrumen- 
tality of  a document.  Therefore,  what  a witness 
himself  says  is  original  evidence,  but  when  he  repeats 
what  another  person  has  said  this  is  hearsay.  It  is 
a weU-settled  general  rule  that — 

Hearsay  or  second-hand  evidence  is  inadmis- 
sible. 

The  ground  for  the  rejection  of  hearsay  or  second- 
hand evidence  lies  in  the  fundamental  principle  that 
evidence  has  no  claim  to  credibility  unless  it  be 
given  on  oath,  or  what  is  equivalent  to  an  oath,  and 
unless  the  party  to  be  affected  by  it  have  an  oppor- 
tunity of  cross-examining  the  witness.  The  dis- 
tinction between  original  and  hearsay  evidence  is 


(a)  Best  on  Evidence,  6th  ed.,  p.  627, 
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of  the  widest  possible  kind,  when  they  are  consi- 
dered as  elements  of,  and  guides  to,  moral  certainty. 
When  a witness  states  something  which  he  himself 
has  either  seen  or  heard,  directly  affecting  the  parties 
to  a proceeding,  such  a statement  contains  clearly 
the  requisite  principles  of  presumptive  truth : but 
when  he  states  something  which  he  has  heard  from 
another  person,  the  statement  affords  no  satisfactory 
or  reasonable  information.  A multitude  of  probable 
contingencies  annihilate  its  value.  Thus,  the  wit- 
ness may  have  misunderstood  or  imperfectly  re- 
membered, or  even  may  be  wilfully  misrepresenting 
the  words  of  the  third  person ; or  the  latter  may 
have  spoken  hastily,  inaccurately,  or  even  falsely. 

In  the  Berkeley  Peerage  case  (b),  it  was  said  by 
Mansfield,  C.  J. : — “ By  the  general  rule  of  law, 
nothing  that  is  said  by  any  person  can  be  used  as 
evidence  between  contending  parties,  unless  it  is 
delivered  upon  oath  in  the  presence  of  those  parties. 
. . . Some  inconvenience  no  doubt  arises  from 

such  rigour.  If  material  witnesses  happen  to  die 
before  the  trial  the  person  whose  cause  they  would 
have  established  may  fail  in  the  suit.  But  although 
all  the  bishops  on  the  bench  should  be  ready  to  swear 
to  what  they  heard  those  witnesses  declare,  and  add 
their  own  implicit  belief  of  the  truth  of  the  declara- 
tions, the  evidence  would  not  be  received.  Upon 
this  subject,  the  laws  of  other  ^countries  are  quite 
different:  they  admit  evidence  of  hearsay  without 
scruple.  There  is  not  an  appeal  from  the  neighbour- 


(fi)  4 Camp.  414. 
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ing  kingdom  of  Scotland,  in  Avliicli  you  will  not  find 
a great  deal  of  hearsay  evidence  upon  every  fact 
brought  into  dispute.  But  the  different  rules  which 
prevail  there  and  vdth  us  seem  to  me  to  have  a 
reasonable  foundation  in  the  different  manner  in 
which  justice  is  administered  in  the  two  coimtries. 
In  Scotland  and  most  of  the  continental  states,  the 
judges  determine  upon  the  facts  in  dispute  as  well 
as  upon  the  law ; and  they  think  there  is  no  danger 
in  their  listening  to  evidence  of  hearsay,  because 
when  they  come  to  consider  their  judgment  on  the 
merits  of  the  case,  they  can  trust  themselves  entirely 
to  disregard  the  hearsay  evidence,  or  to  give  it  any 
little  weight  wliich  it  may  seem  to  deserve.  But  in 
England,  where  the  jury  are  the  sole  judges  of  the 
fact,  hearsay  evidence  is  properly  excluded,  because 
no  man  can  tell  what  effect  it  might  have  upon  their 
minds.” 

Accordingly  it  seems  that  where  the  object  of  evi- 
dence is  to  satisfy  the  court  on  matters  which  are  for 
the  court  and  not  for  a jury,  hearsay  evidence  is 
unobjectionable,  even  where  the  court  is  discharging 
the  hmction  of  a jury.  Thus,  in  order  to  show  that 
reasonable  search  has  been  made  for  a lost  indenture, 
a witness  may  be  asked  whether  he  has  inquired  of 
persons  who  were  likely  to  know  about  it,  and  what 
answers  were  given  to  his  inquiries  (c). 

The  general  doctrine  is  illustrated  in  Spargo 
■V.  Brown  which  was  an  action  for  excessive 


{c)  It.  V.  Braintree,  1 E.  & E.  51. 
id)  9 B.  & C.  935. 
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distress ; and  the  question  was,  whether  the  plaintiff 
was  tenant  to  the  defendant  Hugh  Brown,  or  to  his 
brother  John  Brown.  The  plaintiff  had  paid  rent 
to  J ohn ; but  the  defendant,  to  show  that  the  money 
had  been  paid  to  J ohn  as  his  (the  defendant’s)  agent, 
offered  in  evidence  accounts  tendered  to  him  by  J ohn 
Brown,  in  which  John  described  himself  as  the  agent 
of  the  defendant.  It  was  objected  that  John  Brown, 
not  being  dead,  ought  to  have  been  called  as  a wit- 
ness. The  judge  rejected  the  evidence  on  this  ground, 
and  the  court  above  upheld  his  ruling.  Littledale,  J., 
said: — The  general  rule  is,  that  where  a person  is 
living,  and  can  be  called  as  a witness,  his  declaration, 
made  at  another  time,  cannot  be  received  in  evi- 
dence:” and  Bayley,  J. : — “The  general  rule"  is, 
that  every  material  fact  must  be  proved  on  oath. 
There  is  an  exception  to  that  rule,  viz.,  that  the 
declarations  of  a party  to  the  record,  or  of  one  iden- 
tified in  interest  with  him,  are,  as  against  such  party, 
admissible  in  evidence.  But,  generally  speaking,  mere 
declarations  not  upon  oath  are  not  evidence.  The 
acts  of  a party  may  be  evidence.  But  here  the  de- 
fendant merely  produced  a paper  in  the  handwriting 
of  John  Brown,  without  showing  that  he  was  iden- 
tified with  the  plaintiff.” 

It  must  also  be  borne  in  mind  that  evidence  of 
the  acts  of  a person  is  often  as  completely  hearsay  as 
the  evidence  of  the  words  of  the  same  person  might 
have  been.  Thus  it  is  equally  hearsay  to  prove  that 
a witness  not  before  the  court  treated  an  individual 
as  sane,  as  it  is  to  show  that  in  an  oral  or  written 
statement  he  called  him  sane.  This  was  to  a great 
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extent  tlie  ground  of  the  judgment  in  Wright  v. 
Doe  {e),  in  which  case  the  judges  in  the  Exchequer 
Chamber  held,  in  an  issue  of  devisavit  vel  non  (and 
the  judgment  was  affirmed  on  appeal  by  the  blouse 
of  Lords),  that  letters  wi’itten  to  the  testator  by 
different  persons  since  deceased,  and  who  had  been 
well  acquainted  with  the  testator,  could  not  be  re- 
ceived in  evidence  on  a question  of  sanity.  The 
court  held  that  the  letters  were  not  receivable  as 
mere  declarations  of  deceased  witnesses,  or  as  proof 
of  treatment.  Lut,  assuming  that  the  letters  were 
connected  with  any  act  of  the  testator  relating  to 
them  by  which  intelligence  was  indicated,  as,  for 
example,  if  he  had  answered  them,  they  were  re- 
ceivable. Parke,  B.,  said « The  question  is, 
whether  the  contents  of  these  letters  are  evidence 
of  the  fact  to  be  proved  upon  the  issue ; that  is,  the 
actual  existence  of  the  qualities  which  the  testator  is 
in  those  letters,  by  implication,  stated  to  possess; 
and  these  letters  may  be  considered,  in  this  respect, 
to  be  on  the  same  footing  as  if  they  had  contained 
a direct  positive  statement  that  he  was  competent. 
For  this  purpose  they  are  mere  hearsay  evidence, 
statements  of  the  writers,  not  on  oath,  of  the  truth 
of  the  matter  in  question,  with  the  addition,  that 
they  have  acted  upon  the  statements  on  the  faith  of 
their  being  true,  by  thus  sending  the  letters  to  the 
testator.  That  the  so  acting  cannot  give  a sufficient 
sanction  for  the  truth  of  the  statement  is  perfectly 
plain,  for  it  is  clear  that  if  the  same  statements  had 


(0  7 A.  & E.  313. 
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been  made  by  parol  or  in  writing  to  a third  person 
it  would  have  been  insufficient.  Yet  in  both  cases 
there  has  been  an  acting  on  the  belief  of  the  truth, 
by  making  the  statements,  or  writing  and  sending 
a letter  to  a third  person ; and  what  difference  can 
it  possibly  make  that  this  is  an  acting  of  the  same 
nature  by  writing  and  sending  the  letter  to  the  tes- 
tator?” But  in  Beavan  v.  M‘ Donnell  (^f),  which 
was  an  action  to  recover  a sum  of  money  paid  by 
the  plaintiff  for  the  purchase  of  an  estate,  on  the 
ground  that  he  was  a lunatic,  and  therefore  incom- 
petent to  contract,  evidence  was  received  of  his  con- 
duct before  and  after  the  transaction,  to  show  that 
the  lunacy  was  of  such  a character  as  would  be 
apparent  to  the  defendant  when  deahng  with  him. 

There  are  a great  many  cases  in  which  that  which 
is  apparently  hearsay  or  second-hand  evidence  is 
treated  by  the  law  as  original  evidence,  and  admis- 
sible as  such.  Thus,  (1)  evidence  is  original  and 
not  hearsay  which  is  given  to  prove,  in  corroboration 
of  a witness’s  testimony,  that  he  affirmed  the  same 
thing  on  previous  occasions  {g).  And  what  a dead 
witness  has  sworn  on  a former  trial,  between  the 
same  parties,  is  evidence  in  the  cause,  and  may  be 
either  read  from  the  judge’s  notes,  or  proved  upon 
oath  by  the  notes  or  recollection  of  any  person  who 
heard  it{h\  GreneraUy,  however,  evidence  of  the 
declaration  of  a man  since  dead,  as  to  a fact  done  by 


(/)  10  Exch.  184. 

(^)  Holliday  v.  Sweeting,  Bull.  N.  P.  294. 

(/i)  Doncaster  {Mayor  of)  v.  Day,  3 Taunt.  262. 
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himseJf,  is  not  admissible  (i).  But  when  a will  is 
disputed  on  the  ground  of  fraud,  the  declarations  of 
tiie  testator  are  admissible  (k). 

(2)  The  statements  of  persons  not  before  the  court 
are  admitted  where  they  can  be  regarded  as  essen- 
tiaUy  connected  with  or  part  of  the  res  gestm,  or  gist 
of  the  matter  in  issue.  Thus,  in  false  imprisonment, 
the  defendant  justified  on  the  ground  that  he  had 
given  the  plaintiff  in  custody  for  forging  a bill  of 
exchange,  which  had  therefore  been  dishonoured  on 
presentment  to  the  drawee.  A witness  stated  that 
be  had  accompanied  the  defendant  to  the  di-awee, 
who  refiised  to  pay.  He  was  then  ashed  what  the 
rawee  had  said  at  the  time  of  the  refusal.  The 
question  was  objected  to,  but  the  court  held  that 
the  evidence  ought  not  to  be  excluded.  There  were 
peculiar  circumstances  in  the  ease,  but  Tindal  C J 
said:-“Even  if  the  inquiry  before  us  had  depended 
on  Ae  determination  of  the  point,  whether  evidence 
ly  the  defendant  of  the  dishonour  of  the  bill,  and 
of  the  circumstances  attending  such  dishonour,  was 
relevant  to  the  question  then  before  tlie  jury  it 
woiJd  have  been  difficult  altogether  to  exclude  Lh 
mdence  on  the  score  of  its  irrelevancy”!/).  On 
e same -principle,  proof  has  been  received  of  the 
language  uttered  by  the  holders  of  seditious  meetings, 
m order  to  show  the  objects  and  character  of  such 
meetings.  In  the  same  way  evidence  may  be  given 


('0  Garnons  v.  Barnard,  1 Anst.  296. 
(A)  Doe  V.  IIa,rdy,  1 M.  & Rob.  825. 

(0  BerMns  v.  Vavghan,  4 M.  & G.  988. 
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of  tlie  inscriptions  on  flags  used  at  such  meetings 
without  producing  the  flags  themselves ; for  such 
inscriptions  used  on  such  occasions  are  the  public 
expression  of  the  sentiments  of  those  who  bear  them, 
and  have  rather  the  character  of  speeches  than  of 
writings  (wz).  Thus,  a foreign  proclamation,  con- 
tained in  a printed  placard,  is  treated  as  an  inscrip- 
tion or  act  done,  and  may  be  proved  by  oral  evidence  . 
or  an  examined  copy.  In  such  a case  Pollock,  C.  B., 

said: Hearsay  evidence  is  admissible  when  it  is 

part  of  a transaction ; and  in  this  way  the  ^ excla- 
mations of  a crowd  may  be  received^  as  evidence. 
But  there  is,  generally  speaking,  this  distinction 
between  what  is  said  and  what  is  done : in  order  to 
admit  the  former  it  is  neoessary  that  the  authority 
of  the  speaker  should  be  shown,  in  order  to  affect 
the  parties ; but  if  it  be  something  done  that  is  to 
be  proved,  no  authority  is  required,  because  there  is 
no  danger  of  being  misled ; and  I regard  a placard  . 
or  proclamation  on  a wall  rather  as  something  done.  ^ 
In  a case  before  me  at  Guildford,  where  the  plaintifi’  J 
sought  to  recover  the  expenses  of  an  election,  I . 
■ would  not  allow  orders  given  by  third  parties  ^ by  jj 
word  of  mouth  to  be  admitted  in  evidence^  against  ^ 
the  defendant,  but  I admitted  inscriptions  on  | 
coaches”  (n).  To  prove  an  act  of  bankruptcy  by  the  | 
bankrupt  beginning  to  keep  his  house,  it  is  allowable  J 
to  prove  that  the  bankrupt  was  denied  to  his  creditors  1 
by  a servant  at  his  house  ; but  it  is  not  enough  to  9 


(7ft)  Jl.  T.  Hunt,  3 B.  & Aid.  574. 

(ft)  Bruce  v.  Nicolupolo,  11  Ex.  129. 
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prove  that  the  bankrupt  directed  that  he  should  be 
denied  unless  the  direction  be  followed  up  hy  an 
actual  denial  (o).  And  in  trover,  by  the  assignees 
of  a banki-upt,  for  goods,  the  property  of  the  bank- 
nipt,  letters  written  by  him  during  his  absence  from 
home,  stating  that  he  was  absent  to  avoid  two  writs 
that  were  out  against  him,  are  admissible  evidence 
for  tlie  plaintiffs  of  an  act  of  bankruptcy,  without 
proof  that  tliere  was  in  fact  any  wi’it  issued,  or  any 
pressure  of  creditors.  It  was  held  in  the  same  case, 
•also,  that  m order  to  make  a declaration  of  a bank- 
rupt admissible  evidence  of  an  act  of  banlamptcy,  it 
ts  not  essential  that  the  declaration  and  the  act 
jhoidd  be  contemporaneous  (j,).  In  this  case  Lord 
Uenman  concuiTed  in  a previous  decision  of  Parke, 
B.,  that  It  is  impossible  to  tie  do^vn  to  time  the  ride 
|S  to  the  dedarations,”  that  may  be  made  part  of 
e res  gestcB  in  cases  of  bankruptcy;  and  his  Lord- 
ip  added,  that  if  there  be  connecting  circum- 
itances,  a declaration  may,  even  at  a month’s  interval 
^irm  part  of  the  whole  res  gestce^  But  a more 
'..nngent  rule  seems  to  be  followed  in  criminal  cases, 
^hus,  in  cases  of  rape,  it  has  been  the  practice  of 
10  em  ju  ges  to  reject  the  evidence  of  the  state- 
ments of  a deceased  or  absent  prosecutidx,  although 
ade  at  or  immediately  after  the  commission  of  the 
ime  yf)  ut  in  a case  of  manslaughter,  several 
the  judges  concurred  in  admitting  the  evidence  of 


PMer  v.  JSoucJier,  10  B.  & C 710 
• P)  J^nch  T.  Great  Western  Sail, my,  1 Q B 61 

.'nU.  T.  ani  ether,.  <)  C.  & V.  420,  It.  v.  e,dtcHdge, 
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a witness  as  to  a statement  made  by  the  deceased,  in 
the  absence  of  the  prisoner,  shortly  after  the  accident 
through  which  the  death  ensued.  Gurney,  B., 
said: — What  the  deceased  said  at  the  instant,  as 
to  the  cause  of  the  accident,  is  clearly  admissible”  (r). 
The  distinction  in  all  these  cases  lies  in  the  con- 
sideration what  is  and  what  is  not  part  of  the 
original  res  gestoe.  If  the  words  are  the  natural 
accompaniment  and  consequence  of  the  act,  they 
may  be  stated ; but  where  the  connection  is  remote 
they  will  be  rejected.  It  will  be  observed,  that  the 
question  of  admissibility  here  is  very  different  from 
the  case  of  dying  declarations,  which  will  be  con- 
sidered subsequently. 

Although  it  is  a rule  at  common  law,  that  a 
parent  cannot  bastardize  his  issue ; yet  on  an  issue 
as  to  the  legitimacy  of  the  plaintiff,  a witness  was 
allowed  to  state  the  declaration  and  conduct  of  the 
deceased  mother,  when  questioned  about  her  child  s 
parentage  {s). 

In  an  action  for  misrepresentation  of  solvency 
evidence  may  be  adduced,  that  at  the  time  the  credit 
was  given  the  plaintiff  said  that  it  was  so  given  in 
consequence  of  the  representations  made  to  him  {t). 

(3)  When  it  is  material  to  prove  the  bodily  or 
mental  feelings  of  an  individual,  evidence  of  state- 
ments of  such  individual,  at  the  time  in  question 
relative  to  such  feelings,  is  original  and  not  hearsay. 


(r)  R.  V.  Foster,  6 C.  & P.  326. 

(s)  Hargrave  v.  Hargrave,  2 C.  & K.  701. 

(t)  FelloTves  v.  Williamson,  M.  & M.  306. 
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Thus,  in  Aveson  v.  Lord  Kinnaird(u),  the  action 
'vvas  on  a policy  of  insurance,  secured  on  the  life 
O fte  plaintiffs  wife;  and  the  defendants  offered 
evidence  that,  a few  days  after  it  was  made,  the 
deceased,  who  had  previously  represented  herself 
to  the  defendants  as  being  in  good  health,  had  given 
a totally  different  account  of  her  health  to  a witness. 

was  held  that  the  witness  might  relate  her  con- 
ver^tion  with  the  deceased ; and  that  the  statements 
0 e atter,  as  so  related,  are  evidence  in  the  same 
ivay  as  the  answers  of  patients  to  the  inquiries  of 
them  medical  attendants  are  evidence  as  to  the  state 
of  health : but  letters  to  a medical  man  from  his 
patient  detailing  the  symptoms  of  his  malady  are  not 
admissible  (.).  On  the  same  principle,  in  actions 
r crim.  con.,  what  the  husband  and  wife  had  said 
to  each  other,  or  letters  written  by  either  party  to 

collus'  ““  ground  to  suspect 

tel  ’ T-'t  evidence  to  show  the 

the  same  rule 

•aeter  of  general  reputation,  general  cha- 

^acter  and  general  notoriety  is  original  evidence 

-nd  not  hearsay.  Thus,  general  reputation  is  admis- 
■ ble  to  prove  marriage  fu),  except  in  prosecutions 

(m)  6 East,  188. 

(*)  Uitt  V.  Klindnorth,  3 S.  & T 143 

(y)  Trelarvney  y.  Coleman,  1 B & Aid  qn  • 

‘^rd,  8 Bing.  376.  t i « Aid.  90  ; cf.  y.  Her- 

(s)  20  & 21  Viet.  c.  86. 

" ns  y.  Morgan,  2 C.  & J.  453 ; Doe  v.  Fleming,  4 Bing. 

il  2 
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for  bigamy,  and  petitions  for  damages  for  adultery 
under  tbe  Divorce  Act,  in  which  the  marriage  must 
be  strictly  proved.  Whenever  the  witness  is  shown 
to  have  derived  his  information  from  some  assign- 
able individual,  it  is  excluded  as  hearsay  (Z»).  Fol- 
lowing the  principle  laid  down  by  Mr.  Fraser  (c), 
Lord  Redesdale,  in  a case  in  the  House  of 
Lords  ( 6?),  held,  that  repute  to  raise  presumption  of 
marriage  must  be  founded  on  general  not  singular 
opinion ; a divided  repute  is  on  such  a subject  no 
evidence  at  all.  Here  his  Lordship  was  speaking 
probably  of  Scotch  marriages  only ; for,  in  the 
recent  case  of  Lyle  v.  Elwood  (e),  Vice-Chancellor 
Hall  said : “ It  cannot  be  contended  that  wherever 
there  is  evidence  of  repute  on  one  side  and  the  other 
a marriage  cannot  be  established.” 

When  it  is  proposed  to  infer  a marriage  from  I 
repute,  it  is  necessary  to  weigh  the^  evidence 
cautiously — first,  with  respect  to  the  degree  in  which  ; 
the  opinion  prevails ; next,  with  respect  to  its  causes ; 
and  lastly,  with  respect  to  the  inference  to  be  drawn 
from  it  (/). 

In  trespass  for  destroying  a picture,  when  the  plea  : 
was  not  guilty,  and  the  defence  that  the  picture  was  a . 
libel  on  the  defendant’s  sister  and  brother-in-law,  and  ' 
that  he  had  therefore  destroyed  it.  Lord  Ellenborough  ; 
held,  ""  that  the  declarations  of  the  spectators  while 


(&)  Shedden  v.  Att.-Oen.,  2 S.  & T.  170. 

(c)  Fraser  on  the  Personal  and  Domestic  Eelation,  Vol.  I.  p.  207. 

(d)  Cunningliame  v.  CunningUame,  2 Dow,  611. 

(e)  23  W.  R.  167;  L.  R.,  19  Eq.  98. 

(/)  Fraser,  Vol.  I.  p.  206. 
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they  looked  at  tlie  picture  in  tlie  exhibition  room 
■were  e’vddence  to  show  that  the  figures  portrayed 
were  meant  to  represent  the  defendant’s  sister  and 
brotheiwn-law”(^).  So  under  a devise  of  lands  in 
a certain  parish  evidence  is  admissible  that  a part 
not  comprised  in  the  parish  was  reported  to  be  in  it, 
and  was  intended  to  be  included  in  the  devise  (/z). 
l)ut  e'VT.dence  of  a rumour  is  not  admissible  to  justify 
a slander  (z). 

(5)  "VATiere  several  persons  are  proved  to  be  en- 
gaged in  one  general  conspiracy,  all  the  transactions 
of  that  conspiracy  by  the  different  parties  may  and 
ought  to  be  given  in  evidence ; and  it  is  enough 
if  the  party  accused  can  be  proved  to  be  privy  to  the 
general  conspiracy  ; for  if  that  is  proved  everything 
that  is  done  by  the  different  parties  concerned  in  it 
must  also  be  imputed  to  him  as  a part  of  the  con- 
spiracy (/z).  Thus,  in  Hardy’s  trial  for  high  treason, 
letters  written  by  one  conspirator  to  another,  were 
held  to  be  evidence  against  the  prisoner  after  his 
complicity  had  been  established.  So,  if  several 
defendants  in  trespass  be  proved  to  be  co-trespassers 
by  other  competent  evidence,  the  declaration  of  one 
as  to  the  motives  and  circumstances  of  the  trespass 
will  be  evidence  against  all  Avho  are  proved  to  have 
combined  together  for  the  common  object  (/). 

(6)  Where  either  of  the  parties  to  the  record 


O)  Bu  Bost  V,  Beresford,  2 Camp.  611. 

(/i)  Anstee  v.  Nelms,  1 H.  & N.  226. 

(i)  Loclihart.  v.  Jelly,  19  L.  T.,  N.  S.  669. 

(A)  Per  Eyre,  C.  J.,  Hardy’s  Trial,  24  How.  St.  Tr.  461. 

(0  I’er  Lord  Ellenborough,  B.  v.  IJardiviche,  11  East,  686. 
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appears  to  be  merely  a trustee  for  a third  party, 
his  declaration  or  admissions  may  yet  be  given  in 
evidence  to  defeat  the  claim  of  such  third  party  {m ). 

So,  in  an  action  against  a sheriff  for  a false  return, 
the  statements  of  his  deputy  to  the  plaintiffs  at- 
torney, as  to  the  cause  of  the  omission  to  make  an 
arrest,  have  been  held  to  be  evidence  against  the 
defendant  (w). 

. A similar  rule  holds  in  cases  of  partnership  and 
agency,  i.  e.  that  the  acts  or  parol  arrangements  of  a 
partner  or  agent,  made  in  the  ordinary  course  of 
business,  bind  a co-partner  or  principal  respectively, 
and  may  therefore  be  given  in  evidence  for  or  against 
him  (o). 

The  general  rule  stated  at  the  commencement  of 
this  chapter  has  several  important  exceptions,  which  n 
are  discussed  in  the  following  chapters. 

The  term  hearsay  or  second-hand  evidence  finds 
no  place  in  the  Indian  Evidence  Act ; but  the  law 
on  the  subjects  treated  of  in  this  and  the  following 
chapters  is  substantially  the  same  in  India  as  it  is 
in  England  (y>). 


(m)  Bauerman  v.  Badenins,  1 T.  R.  663;  2 Sm.  L.  C.  362. 

(»)  North  Y.  Miles,  1 Camp.  389. 

(o)  Sandilands  v.  Marsh,  2 B.  & Aid.  673;  Doe  v.  HawUns,  2 
Q.  B.  212. 

(jtj)  Vide  the  32nd  and  60th  sections  of  the  Indian  Evidence 
Act. 
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CHAPTEK  IX. 

ON  HEARSAY  IN  MATTERS  'OF  PUBLIC  AND  GENERAL 

INTEREST. 

HEN  an  issue  involves  a question  of  public  or 
general  interest,  the  rule  that  hearsay  or  second- 
hand evidence  is  inadmissible  does  not  apply : and 
generally — 

# 

In  matters  of  public  or  general  interest, 
popular  reputation  or  opinion,  or  the  de- 
clarations of  deceased  witnesses  of  com- 
petent knowledge,  if  made  ante  litem 
motam  (i.  e.  before  the  litigated  point  has 
become  tlie  subject  of  controversy),  and 
without  reasonable  suspicion  of  undue 
partiality  or  collusion,  will  be  received  as 
competent  and  credible  evidence  (a). 

The  ground  for  its  reception  lies  in  the  supposition 
that  the  universality  and  notoriety  of  the  interests 

Indian  Evidence  Act  it  is  provided,  that 
^tements,  written  or  verbal,  of  relevant  facts  made  by  a person 
who  IS  dead  or  not  to  be  found,  or  incapable  of  giving  evidence,  or 
w ose  attendance  cannot  be  procured  without  unreasonable  expense 
are  relevant  facts  when  they  give  the  opinion  of  such  person  as  to 
e existence  of  any  public  right  or  custom  or  matter  of  public  or 
general  interest,  of  the  existence  of  which  (if  existing)  he  would 
' ave  been  likely  to  be  aware,  the  statement  having  been  made 
before  any  controversy  as  to  the  right,  custom,  or  matter  had 

Rnopn  '' 
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concerned  remove  the  temptation  and  the  ability  to 
misrepresent,  which  would  arise  if  such  evidence  were 
received  in  matters  of  merely  private  and  personal 
concern.  Accordingly,  it  is  rejected  wherever  the 
point  at  issue  appears  to  partake  more  of  the  nature 
of  a private  than  of  a public  interest. 

In  Wright  v.  Doe{b),  Coltman,  J.,  said:— “ The 
true  line  (says  Buller,  J.,  in  R.  v.  EriswelV),  for 
courts  to  adhere  to,  is  that  wherever  evidence  not  on 
oath  has  been  repeatedly  received  and  sanctioned  by 
judicial  determination,  it  shall  be  allowed;  but  be- 
yond that,  the  rule  that  no  evidence  shall  be  ad- 
mitted, but  what  is  on  oath,  shall  be  observed.  . . . 
Evidence  of  opinion  is  admitted  in  some  cases  with- 
out oath,  as  for  instance  where  reputation  is  given  in 
evidence  to  prove  a public  right.  . . . The  principle 
upon  which  I conceive  the  exception  to  rest  is  this, 
that  the  reputation  can  hardly  exist  without  the 
concurrence  of  many  parties  interested  to  investigate 
the  subject;  and  such  concurrence  is  presumptive 
evidence  of  the  existence  of  an  ancient  right,  of 
which,  in  most  cases,  direct  proof  can  no  longer  be 
given,  and  ought  not  to  be  expected;  a restriction 
now  generally  admitted  as  limiting  the  exception  is 
this,  that  the  right  claimed  must  be  of  a public  nature 
affecting  a considerable  number  of  persons.”  And  in 
the  same  case  in  the  Exchequer  Chamber  (c).  Alder- 
son,  B.,  said:— “ The  general  interest  which  belongs 
to  the  subject  would  lead  to  immediate  contradiction 


(l)  7 A.  & E.  360. 

(c)  4 Bing.  N.  C.  528. 
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others^  unless  tlie  stRtemeiit  proved  were  true  j 
and  the  public  nature  of  the  right  excludes  the 
probability  of  individual  bias,  and  makes  the  sanction 
of  an  oath  less  necessary.” 

In  ejectment  by  the  lessor  of  a plaintiff  in  tail, 
against  the  devisee  in  fee  of  a previous  remainder- 
man, the  question  was  whether  the  land  in  dispute 
was  part  of  the  estate  which  had  been  originally 
devised  by  a testator  between  fifty  and  sixty  years 
previously.  Evidence  of  reputation  had  been  re- 
ceived that  the  land  had  been  piu’chased  by  the 
original  testator ; but  it  was  held  clear  by  the  court 
abo\  e,  notwithstanding  some  special  circumstances 
in  the  case,  that  the  question  was  merely  one  of 
private  ownership,  and  that  the  evidence  should  have 
been  rejected  (d). 

In  Weeks  v.  Sparke  (^e'),  to  trespass  to  the  plain- 
tiff s close,  the  defendant  pleaded  a prescriptive  right 
of  common  for  his  cattle,  and  the  plaintiff  replied, 
traversing  the  plea,  and  J3rescribing  for  a right  to 
use  the  docus  in  quo  for  growing  corn  until  harvest 
time.  It  was  held  that  witnesses  might  prove  the 
statement  of  a deceased  neighbour  as  to  the  nature 
of  the  enjoyment  of  the  respective  rights ; but  that 
a foimdation  for  its  reception  must  first  be  laid  by 
proof  of  the^  actual  enjoyment  of  the  rights.  Le 
Blanc,  J.,  said : — « How  is  the  right  to  be  proved  ? 

I irst,  it  IS  to  be  proved  by  acts  of  enjoyment  within 


(rZ)  Doe  v.  Thomag,  14  East,  323. 

fc)  1 M.  & S.  G79;  sed  cf,  Earl  of  Bunr 
infra,  p.  159. 

II  5 


'axen  V.  Llewellyn^ 
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the  period  of  living  memory.  And  when  this  foun- 
dation is  laid,  then,  inasmuch  as  there  cannot  be  any 
witnesses  to  speak  to  acts  of  enjoyment  beyond  the 
time  of  living  memory,  evidence  is  to  be  admitted 
from  old  persons  (not  any  old  persons,  but  persons 
who  have  been  conversant  with  the  neighbourhood 
where  the  waste  lies,  over  which  the  particular  right 
of  common  is  claimed)  of  what  they  have  heard  other 
persons,  of  the  same  neighbourhood,  who  are  de- 
ceased, say  respecting  the  right.  Thus  far  it  is 
evidence  as  applicable  to  this  prescriptive  right,  it 
being  a prescription  in  which  others  are  concerned, 
as  well  as  the  person  claiming  it ; because  a right  of 
common  is,  to  a certain  extent,  a public  right.  And 
the  only  evidence  of  reputation  which  was  received 
was  that  from  persons  connected  with  the  district. 
In  the  same  manner,  in  questions  of  pedigree, 
although  they  are  not  of  a public  nature,  the  evi- 
dence of  what  persons  connected  with  the  family 
have  been  heard  to  say,  is  received  as  to  the  state  of 
that  family.  In  like  manner  also  upon  questions  of 
boundary,  though  the  evidence  of  perambulations 
may  be  considered  to  a certain  degree  as  evidence 
of  an  exercise  of  the  right,  yet  it  has  been  usual  to 
go  further,  and  admit  the  evidence  of  what  old 
persons  who  are  deceased  have  been  heard  to  say  on 
those  occasions.  The  rule  generally  adopted,  upon 
questions  either  of  prescription  or  custom,  is  this, 
that  after  a foundation  is  once  laid  of  the  right  by 
proving  acts  of  ownership,  then  the  evidence^  of 
reputation  becomes  admissible,  such  evidence  being 
confined  to  what  old  persons,  who  were  in  a situation 
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to  know  wliat  those  rights  were,  have  been  heard, to 
saj  concerning  them.” 

There  was  formerly  considerable  conflict  of  opinion 
among  the  judges,  as  to  the  admissibility  of  reputa- 
tion, and  the  declarations  of  deceased  persons  to 
prove  or  disprove  a claim  of  prescriptive  right.  In 
Morewood  v.  JVood{f),  where  to  trespass  the  de- 
fendant pleaded  a prescriptive  right.  Lord  Kenyon 
and  Ashurst,  J.,  held  the  question  to  be  one  of  a 
private  nature,  and  that  evidence  of  reputation  should 
therefore  be  rejected.  But  Buller,  J.,  and  Grose,  J., 
appear  to  have  thought  the  issue  to  be  sufficiently  of 
a public  nature  to  let  in  the  evidence.  In  a later 
case.  Lord  Ellenborough  laid  down  the  principle 
that  when  the  right  claimed  does  not  curtail  the 
general  rights  of  others,  being  merely  the  claim  of 
an  individual  against  an  individual,  such  evidence 
IS  not  admissible  (y).  Traditionary  reputation  has 
been  received  as  evidence  of  the  boundaries  between 
two  parishes  and  two  manors  ; but  not  of  the  boun- 
daries between  two  estates  (h). 

In  Re V.  Sutton  {i),  the  defendant  was  indicted 
or  the  non-repair  of  a bridge  ; and,  to  disprove  her 
liability,  offered  a presentment  of  a jury  in  the  reign 
o dward  III.,  by  which  it  was  found  that  they  did 
not  know  who  was  liable  to  repair;  and  this  was 
leJd  to  be  evidence  of  reputation  for  the  defendant. 

has  been  received  in  support  of  an 


(/)  14  East,  327,  n. 

ig)  Weeks  y.  Sparke,  1 M.  & S.  679. 

(A)  14  East,  331,  n. 

(i)  8 Ad.  & El.  516. 
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immemorial  right  of  common,  pur  cause  de  vicinage 
so  pleaded  (J).  In  The  Duke  of  Newcastle  v. 
Hundred  of  Broxtowe{k),  the  question  was,  whether 
Nottingham  Castle  was  within  the  hundred ; and  it 
was  held  that  orders  made  at  the  County  Sessions 
between  1654  and  1660,  in  which  the  castle  was 
described  as  being  within  the  hundred,  were  ad- 
missible, as  the  justices  must  be  presumed  to  have 
had  sufficient  acquaintance  with  the  subject  to 
which  their  declarations  related ; and  that,  although 
contrary  evidence  that  the  castle  was  excepted  ffiom 
the  hundred  was  given  from  Domesday-Book  and 
an  old  charter  of  Henry  VI.,  the  judge  was  right  in 
telling  the  jury  to  act  on  the  evidence  of  a more 
modern  and  continuous  reputation.  But  when  the 
question  was  as  to  the  rights  of  the  county  of  the 
city  of  Chester;  as  between  that  city  and  the 
County  Palatine  of  Chester  ; a decree  by  a Lord 
Treasurer  and  other  persons  who  were  not  a com- 
petent tiibunal,  and  who  had  no  personal  knowledge 
of  the  facts  except  such  as  they  derived  from  an 
irregular  judicial  proceeding,  was  held  inadmissible 
evidence  of  reputation  (Z).  So  an  extra-judicial 
report  by  a government  surveyor,  appointed  by 
Queen  Elizabeth,  as  to  the  boundaries  of  a manor, 
has  been  rejected  as  evidence  of  such  boundaries. 
“The  surveyor,”  said  Lord  Denman,  ‘‘does  not 
appear  to  have  had  any  authority  to  institute  the  in- 
quiry; and,  stripped  of  his  authority,  he  has  not 

(J)  Pritchard  v.  Powell,  10  Q.  B.  689. 

4 B.  & Ad.  273. 

(J)  Rogers  v.  Wood,  2 B.  & Ad.  246. 
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merely  no  right  to  make  any  kind  of  return,  but  the 
presumption  that  he  did  make  it  faUs  to  the  ground. 
The  paper  may  have  been  written  by  any  clerk 
idling  in  the  office,  fi*om  his  own  imagination,  or 
compelled,  possibly,  by  some  interested  person  in 
hmtherance  of  a sinister  object  of  his  own  ” (m).  And 
an  old  survey  of  landed  property,  taken  under  the 
directions  of  a former  proprietor,  is  no  evidence  that 
he  was  entitled  to  it  (n). 

In  a case  in  the  Exchequer  Chamber  (u),  on  a 
question  in  replevin  whether  goods  were  taken  in 
Xorfolk  or  Suffolk,  a map  of  Suffolk  pm-porting  to 
have  been  republished  in  1766,  with  corrections  and 
additions,  by  the  sons  of  J.  K.,  from  a map  pub- 
lished in  1 736  by  J.  K.,  who  then  took  an  accurate 
survey  of  the  whole  country,  was  tendered  to  show 
that  the  locus  in  quo  was  not  in  Suffolk.  It  was 
produced  by  a magistrate  of  both  Norfolk  and  Suf- 
folk, who  had  purchased  it  twelve  or  fourteen  years 
previously,  and  before  any  dispute  as  to  the  boundaries 
had  ansen.  The  com-t  rejected  the  evidence  chiefly 
on  the  ground  that  the  new  editors  did  not  appear 
to  have  had  any  personal  knowledge  of  the  subject, 
nor  to  be  m any  way  connected  with  the  district,  so 

as  to  make  it  probable  ’ that  they  had  such  know- 
ledge. 

This  case  illustrates  the  important  principle,  that, 
liefore  ancient  documents  can  be  received  as  evidence 


(m)  Evans  y.  Taylor,  7 B.  & A.  G17. 

( n)  Daniel  v.  Wilkin,  7 Ex.  429. 

(</)  Hammond  v.  Bradstreet,  10  Ex.  390, 
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of  reputation,  it  must  be  proved  that  they  have  come 
from  the  custody  of  a person  who  is  presumptively 
connected  sufficiently  by  knowledge  with  the  matter 
in  dispute,  so  as  to  render  him  an  authority.  They 
must  also  bear  the  plain  marks  of  authenticity. 
Thus,  in  the  above  case  it  was  held,  that  the  fact  of 
the  map  being  in  the  possession  of  a county  magis- 
trate did  not  vouch  for  its  accuracy  ; and  that  it  was 
unlike  the  case  of  a deed  of  conveyance  found  in  the 
custody  of  a party,  who,  if  it  were  genuine,  would 
be  entitled  to  it.  The  hearsay,  especially  where  it  is 
documentary,  must  contain  a clear  and  unambiguous 
declaration  concerning  the  disputed  issue.  Thus, 
in  a late  case,  to  prove  a public  right  of  way  over  a 
manor,  a map  of  the  manor,  which  had  been  made 
by  a deceased  steward  of  the  manor,  was  given  m 
evidence.  The  map  showed  lines  made  by  the 
deceased  witness  which  indicated  clearly  some  kind 
of  way  over  the  locus  in  quo,  but  contained  nothing 
to  show  whether  the  way  was  a public  one,  or  only 
one  of  several  occupation  ways  such  as  existed  on 
the  manor.  If  the  way  had  been  an  occupation  way 
it  would  have  been  of  a private  nature,  and  it  was 
admitted  could  not  be  proved  by  the  evidence  which 
had  been  given ; and  as  there  was  nothing  on  the 
face  of  the  map  to  show  that  it  was  a public  way, 
and  the  map  had  been  used  only  to  settle  the 
boundaries  of  the  copyholds  of  the  manor,  it  was 

held  to  be  inadmissible  {p). 

The  conversations  of  former  tenants  of  a manor, 


(p)  Pipe  V.  Fulcher,  1 E.  & E.  111. 
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and  of  other  persons  interested  in  it,  have  been  held 
good  evidence  as  to  the  boundaries  of  the  manor  (o). 
A document  purporting  to  be  a survey  of  a manor^ 
whUe  It  was  part  of  the  possessions  of  the  Duchy  of 
Cornwall,  and  coming  out  of  proper  custody,  was  ' 
admitted  by  Lord  Eomilly(r)  as  evidence  of  the 
boundaries  and  customs  of  the  manor.  Although  a 
survey  of  a manor  belonging  to  Oliver  Cromwell, 
and  taken  by  commissioners  appointed  by  him,  con- 
tammg  also  a presentment  by  a jury  that  certain 
dues  were  payable  to  the  lord,  was  held  inadmissible 
as  a public  document,  or  as  reputation  to  prove  such 
ues  (s).  The  case  of  fVeehs  v.  Sparke{t),  and  the 
whole  doctrine  by  which  personal  prescriptive  rights 
ave  been  identified  in  a great  measure  with  public 
,and  general  rights  were  much  shaken  by  the  case  of 

1 LlexoeUyn{u),  in  the  Ex- 

chequer Chamber.  There  the  question  in  trespass 
‘was,  as  to  the  property  in  a plot  of  ground  which 
..ay  between  the  waste  of  the  plaintiff  and  the 
.'State  of  the  defendant.  The  plaintiff  offered  evi- 
• ence  of  statements  made  before  any  controversy 
‘«-ose,  by  his  deceased  tenants,  who  as  such  had 
exercised  commonable  rights  over  the  waste  ad- 

=“<1  Other  statements 
c y deceased  persons,  who,  although  not 
^ants,  were  resident  in  the  manor,  and  weU 

(9)  Doe  T.  Sleeman,  9 Q.  B.  298. 

8 241 . 39  L.  J„  Ch. 

(»)  Duke  of  Dean  fort  r.  Smith,  4 Ex.  4. <50 
(0  Supra,  p.  ]6.'{. 

(«)  15  Q.  B.  791. 
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acquainted  with  it.  No  evidence  Avas  given  of  an 
actual  enjoyment  of  the  right  on  the  close  by  the 
tenants.  Parke,  B.,  said:— » If  the  question  had 
been  one  in  which  all  the  inhabitants  of  the  manor, 

" or  all  the  tenants  of  it  or  of  a particular  district  of  it, 
had  been  interested,  reputation  from  any  deceased 
inhabitant  or  tenant,  or  even  deceased  residents  in 
the  manor,  would  have  been  admissible,  such  resi- 
dents having  presumably  a knowledge  of  such  local 
customs : and  if  there  had  been  a common  law  right 
for  every  tenant  of  the  manor  to  have  common  on 
the  wastes  of  a manor,  reputation  from  any  deceased 
tenant  as  to  the  extent  of  those  wastes,  and  therefore 
as  to  any  particular  land  being  waste  of  the  manor, 
would  have  been  admissible.  But,  although  there 
are  some  books  which  state  that  ‘ common  append- 
ant’ is  of  ^common  right;’  and  that  ‘common  ap- 
pendant’ is  the  ‘common  laiv  right  of  every  free 
tenant  of  the  lord’s  wastes,’  ...  it  is  not  to  be 
understood  that  every  tenant  of  a manor  has  by  the 
common  law  such  a right,  but  only  that  certam 
tenants  have  such  a right,  not  by  prescription,  but 
as  a right  by  common  law  incident  to  the  grant.  . . . 
This  right,  therefore,  is  not  a common  right  of  all 
tenants,  but  belongs  only  to  each  grantee  (before  the 
statute  of  Quia  emptores)  of  arable  land  by  Aurtue  ot 
his  individual  grant,  and  is  an  incident  thereto  ; and 
it  is  as  much  a peculiar  right  of  the  grantee  as  one 
derived  by  express  grant  or  prescription.  . . VY  e 

are  therefore  of  opinion  that  the  case  is  precisdy  in 
the  same  situation  as  if  evidence  had  been  offere 
that  there  were  many  persons,  tenants  of  the  manor, 
who  had  separate  prescriptive  rights  over  the  lor 


ON  PUBLIC  AND  GENERAL  INTEREST.  161 

wastes;  and  reputation  is  not  admissible  in  the  case 
of  such  separate  right,  each  being  private,  and  de- 
pending^ on  each  separate  prescription,  unless  the 
proposition  can  be  supported,  that,  because  there  are 
many  such  rights,  the  rights  have  a public  character, 
and  the  eAudence,  therefore,  becomes  admissible. 
We  think  this  position  cannot  be  maintained.  . . . 
We  are  of  opinion,  therefore,  that  the  evidence  of 
reputation  offered  in  this  case  was,  according  to  the 
V eU-established  rule  in  the  modern  cases,  inad- 
missible, as  it  is  in  reality  in  support  of  a mere 
private  prescription ; and  the  number  of  these  pri- 
vate rights  does  not  make  them  to  be  of  a public 
nature.” 

On  an  issue  whether  or  not  certain  land,  in  a 
district  repaying  its  own  roads,  was  a common  high- 
way, It  has  been  held  admissible,  but  slight,  evidence 
that,  before  the  point  was  litigated,  the  inhabitants 
held  a public  meeting  to  consider  the  repair  of  the 
way,  and  that  several  of  them,  since  dead,  signed  a 
paper  on  the  occasion,  stating  that  the  land  was  not 
a public  highway  (x).  So  the  verdict  or  presentment 
0 a jury  summoned  by  a court  of  competent  juris-  ■ 
diction  to  determine  the  boundaries  of  two  manors  is 
admissible  evidence  of  reputation,  in  an  issue  as  to 
the  boundary  of  a third  manor,  which  is  conterminous 
with  one  of  the  former  (y ).  Some  of  the  remarks  of 
the  learned  judges,  in  this  last  case,  may  appear  to 
he  at  variance  with  the  later  case  of  The  Earl  of 


(x)  Bnrraclovffh  v.  Johnson,  8 Ad.  & El.  99. 

(y)  Brisco  V.  Lomax,  8 Ad.  & El.  108. 
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Dunraven  v.  Llewellyn.  Thus,  Coleridge,  J., 
states : — “ On  the  question  of  boundary,  between 
two  owners,  no  doubt  reputation  is  admissible.” 
But  this  observation  must  be  limited  by  the  cir- 
cumstances of  the  case,  which  seem  to  have  been 
regarded  as  converting  an  apparently  personal  ques- 
tion into  one  of  a.  public  nature.  An  award,  being 
in  the  nature  of  a private  transaction,  is  not  evidence 
of  reputation  (z). 

The  general  doctrine  was  discussed  elaborately  in 
the  case  of  Reg.  v.  Bedfordshire  [a).  There,  on  an 
indictment  against  a county  for  not  repairing  a 
public  bridge,  the  defendants  pleaded  that  A.  was 
liable  to  repair  a portion,  ratione  tenures  of  the 
manor  of  O. ; Gr.  a certain  other  portion,  ratione 
tenures  of  the  manor  of  H. ; and  T.  the  residue, 
ratione  tenures  of  the  manor  of  C.  Evidence  of 
reputation  was  tendered  by  the  defendants  to  show 
that,  by  immemorial  custom,  the  respective  parties 
mentioned  in  this  plea  had  repaired  the  respective 
portions.  The  evidence  was  rejected  at  the  trial, 
apparently  on  the  ground  that  the  interests  were  of 
a private  nature ; but  the  court  held  that  the  evidence 
ought  to  have  been  received.  Lord  Campbell,  C.  J ., 
after  recognizing  the  general  principle,  “ that  public 
reports  ought  not  to  be  held  admissible  so  as  to  affect 
the  rights  of  private  persons,”  proceeded  to  say : — 
“ Upon  the  question  here  raised,  all  the  inhabitants 


(z)  Evans  v.  Rees,  10  A.  & E.  151;  LaAy  Wenman  y.  Mackenzie, 
5 E.  & B.  447. 

(fl)  4 E.  & B.  535. 


ON  PUBLIC  AND  GENERAL  INTEREST.  163 

of  the  county,  who  hare  property  liable  to  be  assessed 
to^  the  county  rate,  have  an  interest  whether  tliis 
bridge  was  to  be  repaired  in  part  by  the  owners  of 
certain  lands,  rations  tenurm;  such  persons  wonldbe 
affected  by  the  verdict  of  the  jury  ; and  then  there 
are  others  whom  it  would  also  affect,  viz.,  those  who 
require  the  use  of  the  bridge,  and  to  them  it  is  of 
importance  upon  whom  the  liability  rests  to  repair 
the  bridge.  If  a prosecution  arises,  heavy  expenses 
are  sure  to  be  incuired,  and  therefore  such  questions 
are  certain  to  be  discussed,  and  a true  reputation  is 
very  Ukely  to  exist.  . . . Certainly,  the  question 
objected  to  in  this  case  touches  the  rights  of  indi- 
nduals;  but  then  it  also  affects  that  of  the  county 
and  the  ratepayers.  For  these  reasons,  we  think 
that  evidence  of  reputation  was  improperly  rejected.” 
In  questions  concerning  the  admissibihty  of  repu- 
tation, distinctions  have  been  drawn  between  cases 
m which  a public  interest,  and  others  in  which 
merely  a general  or  local  interest,  is  concerned.  But 
reputation  appears  to  be  equaUy  receivable  in  both 
instances,  although  its  value  will  depend  esseutiafly 
on  the  vicinity  of  the  witness  to  the  iocus  in  qno, 

and  his  personal  knowledge  of  the  surrounding 
Circumstances.  ^ 

In  a matter  in  which  all  are  concerned,  reputa- 
lon  Irom  anj  one  appears  to  be  receivable ; but  of 
TOui-se  It  would  be  almost  worthless,  unless  it  came 
From  persons  who  were  shown  to  have  some  means  of 
knowledge,  as  by  living  in  the  neighbourhood  "{b). 


(*'  I’M  I’arkc,  B.,  Create  v.  Barrett,  1 C.  M.  & E.  928. 
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The  next  important  restriction  on  the  rule  under 
consideration,  is  contained  in  the  principle  that — 

The  declarations  of  deceased  persons  are  not 
admissible  as  reputation,  unless  they  have 
been  made  ante  litem  motam,  i.  e.,  before 
the  issue  has  become,  or  appeared  likely  to 
become,  a subject  of  judicial  controversy. 

In  R.  V.  Cotton  (c),  D ampler,  J.,  said : — “ The 
reasons  why  the  declarations  of  deceased  persons  [are 
admitted]  upon  public  rights,  made  ante  litem  motam, 
when  there  was  no  existing  dispute  respecting  them, 
is  that  these  declarations  are  considered  as  disinte- 
rested,  dispassionate,  and  made  without  any  intention  j 
to  serve  a cause  or  mislead  posterity.  But  the  case  j 
is  entirely  altered  post  litem  motam,  when  a contro-  1 
versy  has  arisen  respecting  the  point  to  which  the  ' 
declarations  apply.  Declarations  then  made  are  so 
likely  to  be  produced  by  interest,  prejudice,  or  pas-  ^ 
sion,  that  no  reliance  can  safely  be  placed  upon  ^ 
them,  and  they  would  more  frequently  impose  upon 
the  understanding,  than  conduce  to  the  elucidation 
of  the  truth.  It  has,  therefore,  been  wisely  decided,  ? 
that  evidence  of  reputation  arising  post  litem  motam  . 
shall  not  be  admitted.” 

Thus,  the  presentment  of  a homage,  sworn  to 
determine  boundaries,  has  been  rejected,  because 
there  was  no  jurisdiction,  and  because  it  amounted  , 
to  a declaration  post  litem  motam  {d).  But  in  an* 


(r)  3 Camp.  446. 

(<f)  Basset  v.  Richards,  10  B.  & C.  657, 
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action  by  a copyholder  against  his  lord,  where  the 
question  was  as  to  the  amount  of  fine  payable  to  the 
latter,  the  incidental  depositions  of  witnesses,  in  an 
action  by  a former  claimant  against  a former  lord, 
have  been  admitted  as  evidence  for  the  lord,  as  depo- 
sitions of  persons  called  on  behalf  of  a person  stand- 
ing in  pari  jure  with  the  plaintiff,  and  because  the 
same  custom  was  not  in  controversy  (e). 

It  seems  to  be  settled  that,  the  Us  mot  a dates,  not 
from  the  commencement  of  an  action  or  suit ; nor 
even  from  the  commencement  of  actual  litigation ; 
but  from  the  time  when  the  question  began  to  attract 
public  attention  as  a controversy.  The  line  of 
distinction  is  the  origin  of  the  controversy,  and  not 
the  commencement  of  the  suit.  After  the  conti’o- 
versy  has  originated,  all  declarations  are  to  be  ex- 
cluded, whether  it  was  or  was  not  Imown  to  the  -wit- 
ness  (/).  Declarations,  however,  will  not  be  ex- 
cluded on  account  of  their  having  been  made  with  the 
express  view  of  preventing  disputes  {g),  or  in  direct 
■support  of  the  declarant’s  title  {h),  or  from  the  de- 
clarant being  m the  same  situation,  touching  the 
matter  in  contest  with  the  party  relying  on  the 
declaration  (e). 


(c)  Freeman  v,  Phillijjps,  4 M.  & S.  497. 

Mansfield,  C.  J,,  JBerheley  Peerage 
{g)  Berkeley  Peerage  case,  4 Camp.  401. 

(A)  Boe  T.  Davies,  10  Q.  B.  325. 

(t)  Monkton  v.  Alt.- Gen.,  2 Russ.  & M.  ICO. 


case,  4 Camp.  417. 
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CHAPTER  X. 

ON  EVIDENCE  OF  ANCIENT  POSSESSION. 

Although,  as  has  been  previously  stated,  hearsay 
or  second-hand  evidence  is  not  generally  admissible 
in  questions  concerning  merely  private  and  personal 
rights,  vet  it  is  received,  in  some  cases,  where  a 
controversy  refers  to  a time  so  remote  that  it  is 
unreasonable  to  expect  a higher  species  of  evidence. 
But  in  such  cases  the  surrounding  circumstances 
must  be  free  from  reasonable  suspicion ; and  it  must 
appear  that  the  deeds  or  other  documents,  in  which 
the  hearsay  is  contained,  are  ancient,  i.  c.,  more  than 
thirty  years  old;  that  they  come  from  the  custody m 
which  they  would  presumably  be  found,  if  authentic ; 
and  that  they  have  been  regarded  and  treated  as 
authentic  by  the  guardians  of  them.  It  is  there- 
fore a rule  that — 

Ancient  documents  purporting  to  be  a part 
of  the  transactions  to  which  they  relate, 
and  not  a mere  narrative  of  them,  are 
receivable  in  evidence  that  those  transac- 
tions actually  occurred,  provided  they  be 
produced  from  proper  custody  (a). 


(a)  By  the  90yji  section  of  the  Indian  Evidence  Act,  where  a 
document,  purporting  or  proved  to  he  thirty  years  old,  is  produced 
from  what  the  court  considers  proper  custody,  the  court  may  pre- 
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In  Roe  V.  B aiding s{h\  a paper  was  received 
which  purported  to  be  a statement  by  a confidential 
agent,  to  a former  tenant  for  life,  of  rent  reserved  in 
1728,  and  as  such  had  been  indorsed  by  the  latter. 
This  was  held  to  be  evidence  in  1806,  of  the  fact 
for  the  plaintiff  a tenant  in  tail,  to  whom  it  had 
been  handed  down  with  other  muniments  of  title,  to 
show  that  the  rent  reserved  by  a tenant  for  life,  who 
had  immediately  preceded  the  plaintiff,  was  less  than 
the  rent  originally  reserved.  Lord  EUenborough 
said : Ancient  deeds,  proved  to  have  been  found 

amongst  deeds  and  evidences  of  land,  may  be  given 
in  evidence,  although  the  execution  of  them  cannot 
be  proved  ; and  the  reason  given  is,  ^ that  it  is  hard 
to  prove  ancient  things,  and  the  finding  them  in 
such  a place^  is  a presumption  they  were  fairly  and 
honestly  obtained,  and  reserved  for  use,  and  are  free 
from  suspicion  of  dishonesty.’  This  paper,  there- 
fore, having  been  found  amongst  the  muniments  of 
t e family  . . . accredited  . . . and  preserved 
we  think  that  it  was  evidence  to  be  left  to  the  jury 

of  the  amount  of  the  ancient  rent  at  the  time  it  bears 
date.” 


Thns,  the  counterparts  of  old  leases  from  the  re- 
positopr  of  the  lord  of  a-  manor  have  been  received 
m evidence  of  the  demise  of  premises,  even  without 


Lrn  thr,.!  T is  hi8  writing; 

wasdnlv  rv  ana  attested  document,  that  it 

do“e  so  " ‘0  have 


(i)  7 East,  279. 
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proof  of  enjoyment  (c).  In  that  case,  tried  in  1782, 
several  leases,  dated  between  1680  and  1702,  were 
received  as  undoubtedly  ancient ; but  a lease  dated 
in  1730  was  rejected  as  too  recent.  But  in  Mal-- 
colmson  v.  O’ Dea  (^d^,  it  was  laid  down  that  the  true 
ground  for  admitting  a lease  is  that  of  its  showing 
an  act  or  acts  of  ownership.  So,  to  prove  a per- 
sonal prescriptive  right  of  fishery,  as  appurtenant  to 
a manor,  old  licences  on  the  court  rolls,  granted  by 
the  lords  of  the  manor,  are  admissible  (e).  And  old 
rent  rolls  or  court  rolls  are  received  to  prove  rights 
to  which  they  refer. 

In  ejectment,  where  both  plaintiff  and  defendant 
claimed  through  E.,  it  was  held  that  an  ancient 
entry  made  by  E.’s  steward  in  his  rent-book,  was 
evidence  as  to  the  identity  of  the  property  (/ ).  So, 
ancient  terriers  are  received  to  prove  the  amount  of 
vicarial  tithes  (^). 

In  The  Bishop  of  Meath  v.  Marquis  of  Win- 
chester (fi),  in  the  House  of  Lords,  the  general  doc- 
trine, more  particularly  as  regards  the  next  point  to 
. be  considered,  viz.,  the  custody  of  the  document,  was 
fully  considered.  The  main  questions  were,  whether 
an  ancient  deed,  and  also  a case  concerning  the  right 
of  presentation  to  a living,  prepared  for  counsel  by  a 


(c)  Clarlison  v.  Woodhouse,  3 Doug.  189  ; S.  C.,  5 T.  R.  412,  n. 

(d)  10  H.  L.  Cas.  593.  ' , n 

(e)  Rogers  v.  Allen,  1 Camp.  309 ; and  Malcolmson  T.  0 Dea, 

10  H.  L.  Cas.  593. 

(/)  Doe  V.  Seaton,  2 Ad.  & El.  171. 

{g)  Pearson  v.  Becli,  8 Ex.  452. 

(7i)  3 Bing.  N.  C.  183. 
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former  Bishop  of  Meath,  in  1695,  and  found  among 
the  family  papers  of  his  descendants,  were  evidence 
touching  the  right  of  presentation  as  against  the 

plaintiff  in  error.  Both  documents  were  held  clearly 
admissible. 

Ancient  documents,  to  be  receivable  as  such,  must 
be  proved  to  have  come  from  the  custody  in  which 
It  was  reasonable  that  they  should  be  found.  This 
doc^ne  has  been  recently  applied  to  family  Bibles. 
A Aew  Testament  containing  entiies  of  the  births 
deaths,  and  maniages  of  a family,  produced  by  a! 
member  thereof,  and  proved  to  have  been  in  the 
possession  of  the  family  for  a longtime,  is  admissible 
in  evidence  without  proof  of  handwriting  (i). 

In  the  case  of  T/te  Bishop  of  Meath  v.  Mar- 
quis of  Winchester  {k),  Tindal,  C.  J.,  said The 
result  of  the  evidence,  upon  the  bill  of  exceptions,  we 
think  IS  this— that  these  documents  were  found  in  a 
place  in  which,  and  under  the  care  of  persons  with 
whom,  papers  of  Bishop  Bopping  might  naturaUy 
and  reasonably  be  expected  to  be  foiuid,  and  that  is 
precisely  the  custody  which  gives  authenticity  to 
documents  found  ivithin  it;  for  it  is  not  necessan- 
at  they  should  be  found  in  tlie  best  and  most 
proper  place  of  deposit.  If  documents  continued  in 
such  custody,  there  never  would  be  any  question  as 
0,  eir  authenticity ; but  it  is  when  documents  are 
ound  in  other  than  the  proper  place  of  deposit,  that 
e investigation  commences,  whether  it  was  reason- * (*) 


(i)  llubhnrd  V.  Lees,  4 II.  & C.  418. 

(*)  3 Bing,  N,  C.  183. 


P. 
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able  and  natural,  under  tbe  circumstances  in  the 
particular  case,  to  expect  that  they  should  have  been 
in  the  place  where  they  are  actually  found  ; for  it  is 
obvious  that  whilst  there  can  be  only  one  place  of 
deposit  strictly  and  absolutely  proper,  there  may  be 
various  and  many  that  are  reasonable  and  probable, 
though  differing  in  degree ; some  being  more  so,  some 
less ; and  in  those  cases  the  proposition  to  be  deter- 
mined is,  whether  the  actual  custody  is  so  reasonably 
and  probably  to  be  accounted  for,  that  it  impresses 
the  mind  with  the  conviction,  that  the  instrument 
found  in  such  custody  must  be  genuine.  That  such 
is  the  character  and  description  of  the  custody,  which 
is  held  sufficiently  genuine  to  render  a document 
admissible,  appears  from  all  the  cases.  On  the  one 
hand,  old  grants  to  abbeys  have  been  rejected  as  evi- 
dence of  private  rights,  where  the  possession  of  them 
has  appeared  altogether  unconnected  with  the  persons 
who  had  any  interest  in  the  estate.  Thus,  a manu- 
script found  in  the  Herald’s  Office,  enumerating  the 
possessions  of  the  dissolved  monastery  of  Tutbury, 
a manuscript  found  in  the  Bodleian  Library,  Oxford, 
and  a grant  to  a priory  brought  from  the  Cottonian 
MSS.  in  the  British  Museum  were  all  held  to  be  in- 
admissible, the  possession  of  the  documents  being  un- 
connected with  the  interests  in  the  property.  On  the 
other  hand  an  old  chartulary  of  the  dissolved  abbey 
of  Glastonbury  was  held  to  be  admissible  because 
found  in  the  possession  of  the  owner  of  part  of  the 
abbey  lands,  though  not  of  the  principal  proprietor. 
This  was  not  the  proper  custody,  which,  as  Lord 
Bedesdale  observed,  would  have  been  the  Augmen 
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tation  Office;  and,  as  between  the  different  proprietors 
of  the  abbey  lands,  it  might  have  been  more  reason- 
ably expected  to  have  been  deposited  with  the  largest; 
but  it  was,  as  the  court  argued,  a place  of  custody 
where  it  might  be  reasonably  expected  to  be  found. 
So  also,  in  the  case  Jones  v.  Waller,  the  collector’s 
book  would  have  been  as  well  authenticated  if  pro- 
duced from  the  custody  of  the  executor  of  the  in- 
cumbent or  his  successor,  as  from  the  hands  of  the 
successor  of  the  collector.  Upon  this  principle,  we 
think  the  case  stated  for  the  opinion  of  counsel,  pur- 
porting to  be  stated  on  the  part  of  Bishop  Uopping, 
and  found  in  the  place  and  in  the  custody  before  de- 
scribed, was  admissible  in  evidence.  It  was  a docu- 
ment which  related  to  the  private  interests  of  the 
bishop,  at  the  time  it  was  stated,  for  it  bears  date  in 
1695,  about  which  time,  it  appears  from  other  facts 
found,  that  Barry,  the  late  incumbent,  was  dead,  and 
that  before  1697  Bishop  Dopping  collated  his  own 
son.  It  related,  therefore,  to  a real  transaction  which 
took  place  at  the  time ; and  although  it  might  be 
said  to  have  related  in  some  degree  to  the  see,  for 
the  right  of  collation  was  claimed,  as  of  an  advowson 
granted  to  the  see ; yet  it  is  manifest  this  case  had 
been  stated  with  reference  to  the  private  interests  of 
the  bishop  in  the  particular  avoidance,  and  that  it  was 
more  reasonable  to  expect  it  to  be  preserved  with  his 
private  papers,  and  frmily  documents,  than  in  the 
public  registry  of  the  diocese.  But  even  considered 
as  a document  belonging  to  the  see,  it  was  not  un- 
reasonable that  it  should  have  been  found  in  the 
bishop  s mansion  house;  for,  upon  the  evidence,  there 
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is  only  one  single  ecclesiastical  record  preserved  in 
the  registry  of  the  diocese  of  Meath  of  an  earlier  date 
than  1717 ; and,  on  the  other  hand,  the  case  and  grant 
are  found  in  the  same  parcel  with  several  papers 
relating  to  the  see  of  Meath,  and  in  the  same  room 
were  several  visitation  books  of  the  diocese  and  other 
papers  relating  to  the  see.” 

It  appears  from  this  case,  that  it  is  not  necessary 
that  the  custody  should  be  that  which  is  strictly 
proper:  it  is  sufficient  if  it  be  one  which  may  be 
reasonably  and  naturally  explained  (Z),  and  one 
which  affords  reasonable  assurance  of  the  authen- 
ticity of  the  document  (m).  But  it  is  not  sufficient 
to  produce  the  documents  without  calling  a witness 
to  prove  the  custody  from  which  they  come(Tz). 

It  has  been  doubted  whether  it  is  not  necessary  to 
show  some  act  of  recognition  or  enjoyment,  done 
with  reference  to  the  documents.  For  in  Doe  v.  , 
Pulman  (o),  where,  in  ejectment  to  prove  that  an 
ancient  ancestor  had  been  seised  of  the  locus  in  quo,  ' 
the  lessor  of  the  plaintiff  produced  fr’om  her  muni- 
ment room  the  counterpart  of  an  old  lease,  pur-  i 
porting  to  be  granted  by  the  ancestor,  but  executed 
only  by  the  lessee,  it  was  held  admissible,  without  I 
proof  that  the  lessee  had  actually  enjoyed  under  it.  | 
It  is  said  to  be  an  established  principle,  that  1 
nothing  said  or  done  by  a person  having  at  the  time  i 


(Z)  Doe  V.  Sampler,  8 Ad.  & El.  154. 

(to)  Per  Coleridge,  J.,  Doe  v.  Phillips,  8 Q.  B.  158. 

(n)  Evans  v.  Rees,  10  Ad.  & El.  154.  ^ 

{p)  3 Q.  B.  623 ; sed  cf.  Malcolmsoti  v.  O'Dea,  10  H.  L.  Cas; 

593,  \ 
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an  interest  in  the  subject-matter,  shall  be  evidence 
either  for  him  or  persons  claiming  under  him  (p) ; 
and,  therefore,  in  a settlement  case(^),  an  old  entry 
in  a parochial  book  was  held  not  to  be  evidence 
of  the  terms  imder  which  a pauper  resided  in  the 
parish.  So,  entries  made  by  a deceased  person, 
through  whom  tlie  defendant  claims,  acknowledging 
the  receipt  of  rent  for  the  premises  in  question,  are 
not  evidence  of  title  for  the  defendant  (r). 


(p)  Per  Abbott,  C.  J.,  H.  v.  Deienham,  2 B.  & Aid.  185. 

(q)  Ibid. 

(r)  Oiitram  y.  Moretvood,  5 T.  R.  123. 
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CHAPTER  XI. 

ON  EVIDENCE  IN  QUESTIONS  OF  PEDIGKEE. 

In  questions  of  pedigree,  or  inquiries  concerning 
relationship  or  descent,  the  rule  by  which  hearsay 
or  second-hand  evidence  is  excluded  is  waived,  and 
it  is  held  that — 

The  statements  of  deceased  persons,  who 
were  connected  by  blood  or  marriage  with 
the  family  in  question,  are  admissible  in 
cases  of  disputed  pedigree  (a). 

In  Davies  v.  Lowndes  {b),  Parke,  B.  said: — 

There  seems  to  be  no  limitation  in  the  rule  as 
to  blood  relations;  but  with  regard  to  relationship 
by  affinity,  it  is  different ; it  seems  to  be  confined  to 
declarations  by  a husband  as  to  his  wife’s  relations. 
It  is  for  the  judge  to  decide,  as  a question  precedent 
to  the  admission  of  the  evidence,  whether  the  de- 
clarant has  been  sufficiently  proved  to  have  been 
connected  by  consanguinity  or  affinity  to  the  family 
in  question ; and  it  makes  no  difference  that  the 
legitimacy  of  the  declarant  happens  to  be  also  the 
only  question  in  issue”  (c).  As  to  the  danger  of 


(a)  For  the  Indian  Law,  see  Ind.  Ev.  Act,  ss.  32  (5  & 6),  and  60. 
(&)  7 Scott,  N.  R.  188  ; but  declarations  by  a wife  as  to  her  hus- 
band’s relations  are  now  admissible.  Vide  infra,  p.  177. 

(c)  Doe  V.  Davies,  10  Q.  B.  314. 
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placing  too  great  reliance  on  this  species  of  evidence, 
see  the  judgment  of  Lord  Eomilly  in  Crouch  v. 
Hooper  {d). 

It  is  held  that  the  declarations  must  have  been 
fi'om  persons  having  such  a connection  with  the 
family  that  it  is  natural  and  likely,  from  their 
domestic  habits,  that  they  were  speaking  the  truth, 
and  could  not  be  mistaken  (e).  The  declaration  of 
others  than  blood  relations,  and  husbands  and  wives, 
are  not  admissible ; thus,  the  declarations  of  deceased 
serv^ants  and  intimate  acquaintances  are  rejected  (y); 
even  though  coming  imder  the  head  of  dying  decla- 
rations {g').  Nor  are  the  declarations  of  illegitimate 
relations  received  (A).  In  India,  however,  the  de- 
clarations of  illegitimate  relations  and  even  of 
persons,  who  though  not  related  to  the  family  were 
intimately  acquainted  with  its  members  and  state, 
are  admitted  (f). 

The  law  resorts  to  hearsay  of  relations  upon  the 
principle  of  interest  in  the  person  from  whom  the 
descent  is  to  be  made  out ; and  it  is  not  necessary 
that  evidence  of  consanguinity  should  have  the 
correctness  required  as  to  other  facts.  If  a person 
says  another  is  his  relative  or  next-of-kin,  it  is  not 
necessaiy  to  state  how  the  consanguinity  exists.  It 
is  sufficient  that  he  says  A.  is  his  relation,  without 


(<^)  16  Bcav.  182. 

(e)  IVAiteloc^e  v.  Ba/ier,  13  Ves.  511. 
(/)  Johnson  v.  Lan'son,  9 Moore,  183. 
ig)  Doe  V.  Ridgway,  4 B.  & Aid.  63. 
(A)  Doe  V.  Barton^  2 M.  & U.  28. 

(i)  Ind.  Ev.  Act,  s.  32  (6). 
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stating  tlie  particular  degree,  wliich  perhaps  he 
could  not  tell  if  asked,  But  it  is  evidence,  from  the 
interest  of  the  person  in  knowing  the  connections  of 
the  family ; therefore,  the  opinion  of  the  neighbour- 
hood of  what  passed  among  acquaintances  will  not 
do”  (A).  In  this  case  it  was  held  clear  that  the 
declarations  by  a deceased  husband  as  to  his  wife’s 
legitimacy  are  admissible,  as  well  as  those  of  her 
blood  relations.  Accordingly,  in  Doe  v.  Randall {1), 
it  was  held  that  the  declaration  of  a deceased  woman 
of  statements  made  by  her  former  husband,  that  his 
estate  would  go  to  J.  F.,  and  then  to  J.  F.’s  heir, 
were  admissible  to  show  the  relationship  of  the  lessor 
of  the  plaintiff  to  J.  F.  There  Best,  C.  J.,  said : — 
Consanguinity,  or  affinity  by  blood,  therefore,  is 
not  necessary,  and  for  this  obvious  reason,  that  a 
party  by  marriage  is  more  likely  to . be  informed  of 
the  state  of  the  family  of  which  he  is  to  become  a 
member,  than  a relation  who  is  only  distantly  con-  ^ 
nected  by  blood ; as,  by  frequent  conversations,  the 
former  may  hear  the  particulars  and  characters  of 
branches  of  the  family  long  since  dead.  . . . ' 

The  declarations  of  deceased  persons  must  be  taken 
with  all  their  imperfections,  and  if  they  appear  to  ■ 
have  been  made  honestly  and  fairly,  they  are  re- 
ceivable. If,  however,  they  are  made  post  litem 
motam,  they  are  not  admissible,  as  the  party  making 
them  must  be  presumed  to  have  an  interest,  and  not 
to  have  expressed  an  unprejudiced  or  unbiassed  . 


(Ti)  Per  Lord  Erskine,  Vorvles  v.  Yovng,  13  Yes.  147. 
(Z)  2 M.  & P.  20. 
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oiJinion.”  The  statement  of  a wife  as  to  her  hus- 
band s family,  and  that  of  a husband  as  to  his  wife’s 
family,  stand  upon  the  same  footing  (m). 

It  has  been  said  by  a learned  judge,  on  the  autho- 
rity of  an  old  case : “ Hearsay  is  good  evidence  to 
piove  who  is  my  grandfather,  when  he  married,  and 
what  children  he  had,  &c.,  of  which  it  is  not  reason- 
able to  presume  I have  better  evidence.  So,  to  prove 
my  father,  mother,  cousin,  or  other  relation,  beyond 
the  sea,  dead ; and  the  common  reputation  and  belief 
of  it  in  the  family  gives  credit  to  such  evidence”  (tz). 
Hence  arises  the  doctrine,  that  the  declaration  need 
not  be  one  which  has  been  made  immediately  by  the 
deceased,  as  of  liis  own  knowledge  or  belief,  to  the 
witness ; but  it  may  be,  as  a learned  judge  has  ex- 
pressed it,  two  deep,”  or  infinitely  more  remote  in 
degree.  It  is  sufiicient  to  show  that  a general  belief 
has  prevailed  in  a family.  Thus,  evidence  that  a 
person  went  abroad  when  a young  man,  and,  ac- 
cording to  the  repute  of  the  family,  had  afterwards 
died  in  the  West  Indies,  and  that  the  family  had 
never  heard  of  his  being  married,  is  strictly  admis- 
sible to  show  that  he  died  unmarried  (o). 

On  this  ground,  not  merely  oral  declarations  of 
deceased  persons  connected  with  the  family,  but  old 
family  documents,  genealogies,  entries  in  family 
ibles  ( p),  inscriptions  on  tombstones,  or  walls,  or 


Leonards,  Shrewsbury  Peerage  case,  7 H.  L. 

(ra)  Bull.  N.  P.  294,  cited  in  note  15  East,  294. 

(o)  Poe  V.  Oriffin,  1 East,  29.3. 

(P)  Cf.  Hubbard  y.  Lees,  4 IT.  & C.  418;  supra,  p.  169. 
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rings,  if  sufficiently  authenticated  as  genuine,  and  as 
having  been  recognized  as  such  by  the  family,  will 
be  received.  The  advisability  of  genealogies  was 
discussed  in  Davies  v.  Lowndes  (17),  in  the  Exchequer 
Chamber.  A paper  purporting  to  be  an  old  gene- 
alogy having  been  offered  as  evidence  of  pedigree, 
Lord  Denman  said : A pedigree,  whether  in  the 

shape  of  a genealogical  tree,  or  map,  or  contained  in 
a book,  or  mural  or  monumental  inscription,  if  recog- 
nized by  a deceased  member  of  the  same  family,  is 
admissible,  however  early  the  period  from  which  it 
purports  to  have  been  deduced.  On  what  ground  is 
this  admitted?  It  may  be  because  the  simple  act 
of  recognition  of  the  document,  and  consequent  ac- 
knowledgment of  the  relationship,  stated  in  it  by  a 
member  of  the  family,  is  some  evidence  of  that  rela- 
tionship from  whatever  sources  his  information  may 
have  been  derived,  because  he  was  likely  from  his 
situation  both  to  inquire  into  the  truth  of  such 
matters,  and  from  his  means  of  knowledge  to  ascer- 
tain it But  the  reason  why  a pedigree, 

when  made  or  recognized  by  a member* of  the  family, 
is  admissible,  may  be  that  it  is  presumably  made  or 
recognized  by  him  in  consequence  of  his  personal 
knowledge  of  the  individuals  therein  stated  to  be 
relations;  or  of  information  received  by  him  from 
some  deceased  members,  of  what  the  latter  knew  or 
heard  from  other  members  who  lived  before  his  time. 
And  if  so,  it  may  well  be  contended  that  if  the  facts 
rebut  that  presumption,  and  show  that  no  part  of 


{q)  6 M.  & G.  626. 
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the  pedigree  was  derived  from  proper  sources  of  in- 
formation, then  the  whole  of  it  ought  to  be  rejected  ; 
and  so  also,  if  there  be  some,  but  an  uncertain  and 
undefined,  part  derived  from  reference  to  improper 
sources.  But  where  the  framer  speaks  of  individuals 
whom  he  describes  as  living,  we  think  the  reasonable 
presumption  is  that  he  knew  them,  and  spoke  of  his 
own  personal  knowledge,  and  not  from  registers, 
wills,  monmnental  inscriptions,  and  family  records 
or  history : and  consequently  to  that  extent  the  state- 
ments in  the  pedigree  are  derived  from  a proper 
source,  and  are  good  evidence  of  the  relationship  of 
those  persons.” 

In  the  Berkeley  Peerage  Case  (r),  on  an  issue  as 
to  the  legitimacy  of  the  petitioner,  the  three  ques- 
tions referred  by  the  House  of  Lords  to  the  judges 
were  substantially — 

1.  Whether  the  depositions  made  by  A.’s  reputed 
father,  in  a suit  by  A.  against  B.,  were  evidence  of 
pedigree  for  A.,  in  a suit  by  A.  against  C. 

2.  hether,  in  a similar  case,  entries  made  by 
A.’s  reputed  father  in  a Bible,  that  A.  was  his  son, 
bom  m wedlock  on  a certain  day,  were  inadmissible. 

3.  Whether  such  entries  were  inadmissible,  if  made 
with  the  express  purpose  of  establishing  A.’s  legiti- 
macy in  case  it  shoidd  ever  be  caUed  in  question. 

^ The  point  m the  first  question  involved  the  ques- 
tion whether  hearsay  declarations  of  pedigree,  made 
a ter  a judicial  controversy  has  arisen,  are  admissible. 
Ihe  point  in  the  second  question  was,  whether  an 


{r)  4 Camp.  401. 
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entry  in  a book  made  by  a deceased  relation  is  evi- 
dence ; and  in  the  third,  whether  such  an  entry,  if 
otherwise  admissible,  continues  to  be  so  when  made 
with  an  express  purpose  of  providing  against  a con- 
templated or  impending  controversy. 

It  was  held  that  the  evidence  in  the  first  case  was 
inadmissible,  as  having  been  made  after  an  actual, 
and  not  merely  a judicial  controversy  had  arisen ; 
that  in  the  second  it  was  strictly  admissible,  whether 
the  entry  was  made  in  a Bible  or  any  other  book,  or 
on  any  other  piece  of  paper ; and  that  in  the  third 
case  it  was  also  admissible,  but  with  strong  objec- 
tions to  its  credibility,  on  account  of  the  particularity, 
and  perhaps  the  professed  view  with  which  it  was 
made. 

The  doctrine  in  this  important  case  has  been  fol- 
lowed up  by  the  Sussex  Peerage  Caseis^.  There 
an  entry  made  in  her  prayer-book,  by  Lady  Augusta 
Murray,  of  her  marriage  at  Borne  to  the  Duke  of 
Sussex,  was  received  not  as  conclusive  proof,  but 
as  a declaration  made  by  one  of  the  parties.  In  the 
same  case,  evidence  of  declarations  by  a deceased 
clergyman  that  he  had  celebrated  the  marriage  was 
rejected. 

In  accordance  with  the  rules  recognized  in  the 
preceding  cases,  a cancelled  will  of  an  ancestor, 
found  among  family  papers,  has  been  received  as  a 
declaration  concerning  the  relations  of  the  family  (^). 
Pedigrees  hung  up  in  family  mansions  (m)  ; a mar- 

(s)  11  Cl.  & Fin.  85. 

{t)  Doe  V.  Earl  of  Pembrolic,  11  East,  504. 

(«)  Goodriglit  v.  Moss,  Co^vp.  691. 
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riage  certificate  kept  by  the  family  (.r)  ; a genealogy 
made  by  a deceased  member  of  a family,  even 
though  purporting  to  be  founded  partly  on  hear- 
say iy) ; engravings  on  rings  (z) ; coffin-plates,  and 
monumental  inscriptions  generally,  are  regarded  as 
admissible,  but  not  always  as  credible,  evidence  («). 
^acon,  V.-C.,  said  of  inscriptions  on  tombstones 
“ In  the  case  of  tombstones,  no  doubt  the  publicity 
of  the  inscription  gives  a sort  of  authenticity  to  it, 
and  if  it  remains  iincontradicted  for  a great  many 
years,  it  would,  in  the  absence  of  every  other  fact  in 
the  case,  be  taken  to  be  true ; but  you  cannot  put  it 
higher  than  that  ” {b). 

^ A ot  only  hearsay  declarations  of  deceased  rela- 
tives, but  also  proof  of  the  manner  in  which  a 
person  has  been  brought  up  and  treated  by  his 
&mily,  will  be  evidence.  In  the  Berkeley  Peerage 
Case  Mansfield,  C.  J.,  said If  the  father  is 
proved  to  have  brought  up  the  party  as  his  legiti- 
mate son,  this  is  sufficient  evidence  of  legitimacy 
impeached;  and  indeed  it  amounts  to  a daily 
assertion  that  the  son  is  legitimate  ” (c). 

The  term  pedigree  embraces  not  only  general 
questions  of  descent  an.d  relationship,  but  also  the 
particular  facts  of  birth,  marriage  and  death,  and 


(a?)  I?oe  7.  Davies,  10  Q.  B.  314. 

(y)  Monkton  v.  AH.-Oen.,  2 Rnss.  & U.  147. 

(z)  Vawles  v,  Yonnff,  13  Ves.  144. 

(»)  Vavie,  V.  Zowndc,  (i  M.  & a.  627,  and  sup.  178, 
llaslam  v.  Crow,  19  W R 969 
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the  times  when,  either  absolutely  or  relatively,  these 
events  happened.  All  these  facts,  therefore,  may  be 
proved  from  hearsay  derived  from  relatives.  It  has 
been  doubted  whether  specific  dates  can  be  so 
proved : but  the  preponderance  of  authority  appears 
to  be  in  favour  of  permitting  them  to  be  so  proved. 
The  written  memorandum  of  a father  as  to  the 
time  when  his  child  was  born,  has  been  received  to 
prove  when  the  infant  would  come  of  age  (c?) ; but 
in  a settlement  case  the  declaration  of  a father  as  to 
the  place  of  his  child’s  birth  has  been  rejected,  as 
not  being  strictly  a question  of  pedigree  (e).  So,  an 
order  of  removal  was  quashed,  for  being  founded 
merely  on  the  pauper’s  own  evidence  as  to  the  time 
and  place  of  her  birth;  because  the  statement  was 
held  to  be  one  which  she  could  not  make  of  her  own 
knowledge  (jf)*  But  in  Shields  v.  Boucher  (y}j 
Knight  Bruce,  V.-C.,  was  of  opinion  that  declara- 
tions of  a person  deceased  as  to  what  place  his  father 
came  from  would  be  admissible. 

Before  the  declarations  of  deceased  relations  can 
be  received  as  such,  it  must  be  proved  aliunde,  i.  e., 
by  extrinsic  and  independent  sources  of  evidence, 
that  the  declarants  were  related  to  the  family  (A). 

The  declaration  must  not  be  in  the  declarant  s 
own  interest.  Thus,  a statement  by  a deceased  per- 
son, who  had  been  married  twice,  tending  to  invali- 


((^)  Per  Lord  Ellenborough,  Roe  v.  Rawlings,  7 East,  290. 
{e)  R.  T.  Erith,  8 East,  539. 

(/)  R.  V.  Rishworth,  2 Q.  B.  487. 

(g)  1 De  G.  & Sm.  40. 

(A)  Per  Lord  Eldon,  Berkeley  Peerage  case,  4 Camp.  419. 
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date  his  first,  and  thus  establish  his  second  marriage, 
was  rejected  (i).  But  it  is  no  objection  that  the 
declarant  was  zn  pari  casu  with  the  party  tendering 
the  e\ddence  (k). 

The  rule  which  has  been  mentioned  in  the  pre- 
ceding chapter,  that  the  hearsay  declarations  of 
deceased  witnesses  to  be  admissible  must  have  been 
made  ante  litem  motam,  is  observed  generally  in 
cases  of  pedigree.  On  this  head,  it  is  only  necessary 
to  refer  to  the  declaration,  which  has  been  already 
quoted,  of  Mansfield,  C.  J.,  in  the  Berkeley  Peerage 
Case,  that  the  hs  mota,  or  beginning  of  the  litigation, 
dates  from  the  origin  of  the  controversy,  and  not 
from  the  commencement  of  the  trial.  AVlien  a 
question  of  pedigree  has  assumed  such  a degree  of 
conflicting  interest,  that  the  declarant  must  be 
reasonably  presumed  to  be  under  the  influence  of 
imdue  partiality  or  prejudice,  the  disposition  of  the 
courts  is  either  to  reject  his  evidence  altogether,  or 
to  receive  it  only  with  the  strict  limitations  as  to 
credibility  which  are  laid  down  by  the  judges  in 
their  answer  to  the  third  question  in  the  Berkeley 
< eerage  Case.  So  in  a case  of  disputed  descent 
from  a lunatic,  one  of  the  claimants  was  allowed  to 
: give  in  evidence  a deposition,  made  by  a deceased 
relation  of  the  lunatic  before  a master  in  chancery, 
on  an  injunction  to  discover  who  was  entitled  by 
consanguinity  to  become  committee.  It  was  uro-ed 
ithat  the  deposition  was  inadmissible  as  being  made 


(i)  Plant  V.  Taylor,  7 II.  & N.  211. 

(A)  Monckton  v.  Att.-Gcn.,  2 li.  & M.  169. 
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post  litem  motam  ; but  the  court  held  that  it  was  not 
so  (Z).  In  a petition  for  a declaration  of  legitimacy 
it  was  proved  that  A.,  the  petitioner’s  grandfather 
(whose  legitimacy  was  in  issue),  had  claimed  some 
property  in  the  possession  of  his  reputed  maternal 
uncle,  but  the  latter  said  that  he  should  defend  any 
action  which  A.  might  bring,  and  communicated  the 
circumstances  to  A.’s  maternal  uncle,  and  A.  replied 
by  letter  that  he  wished  to  establish  his  legitimacy, 
but  took  no  further  proceedings.  Sir  J.  Hannen 
held  that  there  was  proof  of  the  commencement  of  a 
controversy,  so  as  to  exclude  subsequent  declarations 
by  any  member  of  the  family  as  to  the  marriage  of 
A.’s  father  and  mother  (m). 

A statement  made  by  a deceased  parent  that  a 
child  was  bom  before  marriage,  or  that  no  marriage  ; 
ever  took  place,  is  admissible  (w) ; but  evidence  by  j 
the  parents  of  want  of  access,  or  of  non-access,  in  j 
order  to  bastardize  a chijd,  appears  to  be  generally  | 
inadmissible  on  grounds  of  public  policy,  and  the 
rule  applies  to  the  case  of  a child  born  three  months 
after  marriage  (o). 


{D  Gee  V.  Good,  29  L.  T.  123. 

{vi)  Fvederich  v.  Att.-Gen.,  44  L.  J.,  P.  & M.  1;  L.  R.,  3 P.  & ^ 
D.  196;  22  W.  E.  416.  . 

(«,)  Goodright  v.  Moss,  Cowp.  591;  Hargrave  Hargrave,  2 C. ; 

& K.  701. 

(o)  Anon.  v.  Anon.,  23  Beav.  273. 
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CHAPTER  XII. 

ON  EVIDENCE  OP  DYING  DECLARATIONS. 

The  principle  that  evidence  is  inadmissible,  unless 
g^en  on  oath,  and  when  the  party  who  is  to  be 
affected  by  it  can  have  the  benefit  of  cross-examina- 
tion, IS  limited  by  another  exception  in  cases  of 
lomioide,  where  the  deceased,  under  the  impression 
0 immediate  or  impending  dissolution,  has  made  a 
statement  concerning  the  person  of  the  assailant,  and 

attack.  It  is  presumed 
that  the  sense  of  approaching  death  in  the  declarant 
is  calciilated  to  produce  in  him  a sentiment  of 
responsibility,  equal  to  that  which  a religious  and 
conscientious  man  feels  when  required  to  make  a 
statement  on  oath;  and  that  the  obligation  to  utter 
nothing  but  the  strict  truth  is  even  greater,  inas- 
much as  he  knows  the  hour  to  be  at  hand  when  he 
must  render  an  account  of  all  his  words  and  acts  to 
the  Supreme  Being  ( a).  Accordingly,  where  either 
the  sense  or  conviction  of  approaching  death  is  de- 
ftcient  or  uncertain ; or  where  it  appears  that  the 
clarant  had  no  sufficient  belief  in  a fiiture  state, 
and  his  religious  responsibility  for  his  actions  in  this 
e,  IS  dying  declarations  will  not  be  received. 


(a)  “ Nemo  moriturus  prsesnmitur  raentiri.” 
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But,  even  when  they  are  received,  their  value  and 
credibility  will  vary  infinitely,  according  to  circum- 
stances. In  aU  cases  a strong  objection  to  their  full 
credibility  arises  from  the  fact,  that  they  are  usually 
given  in  evidence  against  one  who  has  had  no  op- 
portunity of  cross-examining  the  declarant,  and  thus 
of  refuting  out  of  his  own  mouth  the  errors,  omissions, 
contradictions,  and  possibly  wilful  misstatements 
which  the  latter  may  have  committed.  It  often 
happens,  also,  that  the  declaration  is  made  on  great 
pressure,  when  the  declarant  is  suffering  from  physi- 
cal exhaustion  or  mental  alienation ; and  when  he  is 
partially,  or  even  wholly  unconscious  of  the  fiill 
purport  of  his  declaration.  These  considerations, 
combined  with  the  strong  objection  of  the  English 
law  to  condemn  any  man  on  the  testimony  of  an 
absent,  or  even  a deceased  witness,  induce  courts  to 
regard  this  species  of  evidence  with  great  watchful- 
ness and  suspicion.  The  judge,  therefore,  whose 
duty  it  is  to  inquire  into  the  circumstances  under 
which  the  declaration  has  been  made,  as  a condition 
precedent  to  its  admission,  will  generally  exclude  it 
if  there  appear  to  be  any  reasonable  doubt  as  to  the 
veracity,  sanity,  consciousness,  or  sense  of  religious 
responsibility  and  impending  dissolution  in  the  mind 
of  the  declarant  at  the  time  of  the  statement.  Sub- 
ject to  these  remarks  it  is  held  to  be  a rule  that — 

In  murder,  or  homicide,  the  declarations  of 
the  deceased,  concerning  the  cause  and 
circumstances  of  his  mortal  wound,  if 
made  with  a full  consciousness  of  ap- 
proaching death  and  religious  responsi- 
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bility,  are  admissible  in  evidence  for  or 
against  a prisoner  who  is  charged  with 
the  crime  (b). 

In  Beff.  Y.  Woodcock  {c),  Eyi*e,  C.  J.,  said:— 
The  general  principle  on  which  this  species  of  evi- 
dence is  admitted,  is  that  they  are  declarations  made 
in  extremity,  when  the  party  is  at  the  point  of  death, 
and  when  every  hope  of  this  world  is  gone ; when 
every  motive  to  falsehood  is  silenced,  and  the  mind  is 
induced  by  the  most  powerful  considerations  to  speak 
the  truth : a situation  so  solemn  and  so  awful  is  con- 
sidered by  the  law  as  creating  an  obligation  equal  to 
that  which  is  imposed  by  a positive  oath  administered 
in  a court  of  justice.”  In  this  case,  it  was  held  that 
a statement  made  by  the  deceased  to  a magistrate, 
who  administered  an  oath  to  her  extra-judicially, 
could  not  be  received  ; but  that  a statement  made  by 
her  when  her  dissolution  was  fast  approaching,  and 
when  she  must  have  known  the  fact,  although  she 
said  nothing  that  indicated  such  a knowledge,  was 
receivable.  In  this  case  the  judge  left  it  to  the  jury 
to  say  whether  the  statement  was  made  under  the 
apprehension  of  death ; but  the  modem  practice  is 
for  the  judge  himself  to  decide  this  question.  It 
will  be  observed  that,  in  this  case,  although  the 
statement  was  inadmissible  as  a statement  on  oath, 
in  a situation  where  an  oath  was  improperly  ad- 
ministered, there  was  no  objection  to  it  on  the  ground 


(c)  1 Leach,  C.  C.  502. 
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that  the  statement  was  made  in  answer  to  a formal 
and  solemn  inquiry.  Accordingly,  it  is  not  held  to 
he  necessary  that  the  statement  should  be  voluntary 
or  spontaneous  ; and  answers,  in  articulo,  to  ques- 
tions put  by  a surgeon,  for  the  purpose  of  ascertain- 
ing whether  he  ought  to  call  in  a magistrate,  have 
been  received  {d). 

It  is  stated  by  Lord  Denman  (e),  that  ‘Svith  regard 
to  declarations  made  by  persons  in  extremis^  sup- 
posing all  necessary  matters  concurred,  such  as 
actual  danger,  death  following  it,  and  a fuU  appre- 
hension at  the  time  of  the  danger  and  of  death,  such 
declarations  can  be  received  in  evidence;  but  all 
these  things  must  concur  to  render  such  declarations 
admissible.”  To  these  three  conditions  a fourth 
must  be  added,  viz.,  religious  sentiment  (/). 

1.  The  declaration  must  be  made  when  the  decla- 


rant is  in  actual  danger. 

This  proposition  is  commonly  stated  more  broadly, 
that  the  declaration  must  be  made  in  extremis,  or  in 
articulo  mortis  {g) ; but  there  appears  to  be  no  de- 
finite limitation  of  the  time,  before  death,  within 
which  the  declaration  must  ^be  made ; and  recent 
cases  support  the  doctrine,  that  declarations  made 
under  apprehension  of  death,  if  otherwise  admissible, 
will  not  be  rejected  because  a considerable  time 
elapses  between  the  declaration  and  the  death. 


{d)  R.  V.  Fagenty  7 C.  & P.  238. 

(e)  Sussex  Peerage  case,  11  C.  & F.  112. 
(/)  R.  V.  Pihe,  3 C.  & P.  598. 

(jj)  R.  V.  Van  Rutchell,  3 C.  & P.  629. 
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Tims,  in  R.  v.  Mosley  (1i),  the  declarations  were 
held  by  all  the  judges  to  have  been  rightly  received, 
although  the  deceased  did  not  die  until  eleven  days 
after  making  them,  and  although  the  sm-geon  held 
out  slight  hopes  of  recovery  to  him  imtil  a few  hours 
before  his  death.  Here,  however,  the  deceased  had 
frequently  expressed  a belief,  prior  to  the  statement, 
that  he  should  never  get  better. 

2.  It  appears  also  that  the  doctrine  laid  down  by 
Hullock,  B.,  that  “ the  declarations  are  admitted 
only  if  they  are  made  under  an  impression  of  almost 
immediate  dissolution,”  is  by  no  means  literally  cor- 
rect. It  is  true,  as  stated  by  Tindal,  C.  J.,  in  R,  v. 
Hayward  (2),  that  any  hope  of  recovery,  however 
slight,  existing  in  the  mind  of  the  deceased  at  the 
time  of  the  declarations  made,  will  undoubtedly 
render  the  evidence  of  such  declarations  inadmis- 
sible ; ” and  accordingly  it  has  been  held  {k\  that  in 
the  absence  of  expressions  or  conduct  to  show  that 
the  deceased  was  under  the  impression  of  approach- 
ing death,  his  statements  are  inadmissible.  In  this 
case  the  deceased  had  said,  he  was  a murdered 
man,  and  it  woidd  have  been  better  if  they  had 
killed  him  on  the  spot  than  left  him  to  linger ; and 
that  he  thought  he  should  never  get  over  it ; ” but 
he  hved  several  weeks  afterwards.  Wightman  J 
at  first  held  a statement  made  at  the  time"  of  re- 
mark to  be  admissible ; but  afterwards  rejected  it,  on 
Its  appearing  on  cross-examination  that  the  deceased 


I n 7*  & C.  607. 

KV  6 C.  & p.  ] 57. 

(^)  1 er  ightiuun,  J , 72.  v.  Qualtcr,  6 Cox,  Crim.  Cas.  357. 
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had  not  used  the  phrase,  ‘^murdered  man,”  in  its 
literal  sense,  and  that  he  did  not  reaUy  believe  at 
the  time  that  he  was  dying.  The  learned  judge 
said : — “ The  general  principle  is,  that  the  deceased 
must  be  under  the  apprehension  that  he  will  die ; ” 
but  the  question,  whether  the  impression  in  the 
mind  of  the  deceased  must  amount  to  an  apprehen- 
sion of  immediate  death,  was  not  touched.  But  in 
a later  case,  the  same  learned  judge  has  stated  his 
opinion  more  broadly  (Z).  In  that  case  it  appeared 
that  at  the  time  of  the  statement  the  deceased  was 
under  the  full  impression  that  she  would  die,  but 
there  was  no  evidence  to  show  that  the  impression 
amounted  to  an  expectation  of  immediate  dissolu- 
tion ; and  it  was  contended  for  the  prisoner,  that  as 
the  statements  had  not  been  made  under  an  impres- 
sion of  immediate  death,  i.  e.,  not  in  articulo  mortis, 
they  were  inadmissible.  But  the  learned  judge 
gaid : — “ It  is  not  necessary  that  the  person  making 
the  declaration  should  believe  himself  to  be  in 
danger  of  immediate  death,  if  he  believes  that  he 
will  not  recover  from  the  disorder  under  which  he 
is  labouring.  Reg.  v.  Van  Butchell  is  an  excep- 
tional case The  deceased  was  of  opinion 

throughout  that  she  would  die;  and  I receive  her 
statement.”  The  learned  judge,  in  the  same  case, 
also  received  evidence  of  a subsequent  declaration, 
made  by  the  deceased  after  she  had  recently  said 
that  “ she  was  better ; ” but  no  other  evidence 
had  been  offered  to  show  that  her  previous  im- 


(J)  R.  V.  Harvey,  23  L.  T.  258. 
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pression,  of  death  ensuing  before  long,  had  been 
altered. 

In  a still  later  case  the  deceased  made  a declara- 
tion, stating  at  the  time  that  he  believed  he  should 
not  recover.  His  spine  was  then  broken  in  such  a 
way  that  death  must  have  followed  soon.  Shortly 
before  he  had  made  the  declaration,  he  had  said  to 
a witness : « The  surgeon  has  given  me  some  little 
hope  that  I am  better;  but  I do  not  myself  think 
that  I shall  ultimately  recover.”  The  declaration 
was  held  to  be  admissible  (m).  But  where  a woman 
ma^e  a statement  to  the  magisti’ate’s  clerk,  and  he 
added  to  it  the  words,  « I have  made  the  above  state- 
ment with  the  fear  of  death  before  me  and  with  no 
hope  of  my  recovery,”  and  then  read  it  over  to  her 
and  asked  her  if  it  was  correct,  and  afterwards  at  her 
request  interlined  the  words,  “at  present”  after  the 
word  “ hope,”  it  was  held  that  the  words  inserted 
quahfied  the  force  of  her  statement  sufficiently  to 
make  It  inadmissible  in  evidence  as  a dying  declara- 
tion, because  there  was  not  that  absolute  and  hope- 
ess  expectation  of  death  which  is  required  to  give 
such  declarations  validity  (n). 

A different  i-ule  prevails  in  India,  where  a dying 
ceclaration  may  be  given  in  evidence,  in  any  case 
m vhich  the  cause  of  the  declarant's  death  is  in 
question,  whatever  the  nature  of  the  proceeding, 
wi  lout  reference  to  his  own  expectation  of  death  (o'). 

(w)  II.  V.  Ileany,  D.  & b.  151, 

w' U.  “I- J-.  M.'c.  82,  L,  R,  1 c.  C.  R.  187,  17 

(»)  Ind.  Ev.  Act,  s.  32. 
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Where  the  prisoner  was  indicted  for  poisoning 
J.  K.,  and  it  appeared  that  J.  K.  had  eaten  some 
cake  and  died;  soon  after  which,  the  servant  who 
had  made  the  cake  ate  some,  and  died  also ; it  was 
held  by  Coltman,  J.,  after  consulting  Parke,  B., 
that  the  dying  declarations  of  the  servant  were 
evidence  against  the  prisoner,  because  the  two  con- 
secutive deaths  formed  one  transaction  (p). 

It  is  held  strictly,  that  evidence  of  this  description 
is  only  admissible  where  the  death  of  the  deceased  is 
the  subject  of  the  charge,  and  where  the  circum- 
stances of  the  death  are  the  subject  of  the  dying 
declaration.  Accordingly,  where  the  defendant  had 
been  indicted  by  the  deceased  for  perjury,  and  after 
conviction  had  shot  the  prosecutor,  it  was  held  that 
a dying  declaration  by  the  latter  as  to  the  circum- 
stances of  the  perjury  was  inadmissible,  on  an 
application  by  the  defendant  for  a new  trial  {q). 
So,  where  the  prisoner  was  indicted  for  adminis- 
tering savin  to  a pregnant  woman,  but  not  quick 
with  child,  with  a view  to  procure  abortion : Bayley, 
J.,  rejected  evidence  of  her  dying  declaration  con- 
cerning the  cause  of  her  death,  because  the  death 
was  not  the  subject  of  the  pending  inquiry  (r). 
But  it  appears  that  in  two  old  cases  of  peijmy, 
evidence  of  a confession  by  a deceased  accomplice 


(^)  R.  V.  Baker,  2 M.  & E.  53. 

(^q)  Per  Abbott,  C.  J.,  R.  v.  Mead,  2 B.  & C.  605. 

(r)  R.  V.  Hutchinson,  2 B.  & C.  608,  n.;  R.  v.  Lloyd,  4 C.  & P> 
233;  R.  V.  Hind,  Bell,  253. 
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was  received  (5).  This  doctrine,  however,  could 
hardlj  be  supported  in  the  present  daj(^). 

The  dying  declarations  of  an  accomplice  are  re- 
cei\able  (z^),  and  also  dying  declarations  made  in 
favour  of  the  person  accused  (a’). 


(s)  Per  Lord  Ellenborough,  Aveson  v.  Xinnaird,  6 East,  195. 

(t)  Doe  V.  Ridgway,  4 B,  & Aid.  63. 

(«)  R.  V.  TinMer,  1 East,  P.  C.  364. 

(a?)  R.  V.  Scaife,  1 M.  & E.  551. 
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CHAPTER  XIII. 

ON  DECLAKATIONS  AGAINST  INTEREST. 

When  a deceased  person,  whose  veracity  in  other 
respects  is  unimpeached,  has,  during  his  lifetime, 
made  a statement  concerning  the  matter  in  issue, 
which  statement  was  at  the  time  opposed  to  his 
pecuniary  or  proprietary  interest,  the  legal  pre- 
sumption is  that  the  statement  is  true,  or  that  it 
contains  at  least  some  elements  of  credibility.  For 
in  all  the  exceptions  to  the  general  rule  by  which 
hearsay  is  excluded,  it  must  be  remembered  that 
credibility  is  by  no  means  a necessary  consequence 
of  admissibility.  English  law,  although  frequently 
arbitrary,  and  perhaps  unreasonable,  in  its  dogmatic 
distinctions  between  credibility  and  incredibility, 
refuses  to  reject  any  evidence  which  it  considers 
to  contain  any  ingredients,  however  minute,  of  pre- 
sumptive truth : but,  while  admitting  it,  the  judge 
will  often  intimate  to  a jury,  that  they  ought  to  give 
it  little  credit. 

The  rule  which  is  now  to  be  considered  is  the 
following : — 

A declaration  by  a deceased  person  (a),  who 

(«)  By  the  Indian  Evidence  Act,  s.  32  { 3),  declarations  against 
pecuniary  or  proprietary  interest,  or  exposing  the  declarant  to  a 
criminal  prosecution  or  a suit  for  damages,  are  admissible  if  the 
declarant  is  dead  or  cannot  be  found,  or  has  become  incapable  of 
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had  a competent  knowledge  of  a fact 
and  no  interest  to  pervert  it ; and  which 
declaration  was  against  the  pecuniary  or 
propnetary  interest  of  the  declaranf  at 
the  time  when  it  was  made,  is  evidence 
between  third  parties,  and  is  evidence  of 
ever^  thing  stated  in  the  declaration  (6). 

In  the  leading  case  of  Higham  y.  Ridg^ay  (c), 
o prove  the  time  of  a birth,  evidence  was  given, 
nat  the  man-midwife,  who  attended  the  birth,  was 
cad ; and  the  books  of  the  latter,  who  had  kept 
lem  regularly,  were  offered  in  evidence.  They  con- 
uned  an  entry  in  the  handwriting  of  the  deceased 
. the  circumstances  of  the  birth,  and  the  date. 

ere  was  also  a charge  for  attendance,  against 
hich  the  word  “ paid  ” was  marked.  It  was  held, 

orf  Ellenborough,  C.  J.,  said:--  The  entry  made 
the  party  was  to  his  own  immediate  prejudice, 
n he  had  not  only  no  interest  to  make  it,  if  it 

t tn°v  “ interest  the  other  way, 

^ claim,  which  it  appears  from  other 

■ Jn-that  he  had.”  And  Bayliy,  J„  added 

■ U the  c^es  agree,  that  a written  entry  by  which 

“t  him”^^^  -therof  a claim  whfch'he  hal 
nst  him,  or  charges  himself  with  a debt  to 
'tlier,  IS  evidence  of  the  fact  which  he  so  admits 

) Muldleton  V.  Melton,  10  B.  & C.  317 
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against  himself;  there  being  no  interest  of  his  own 

to  advance  by  such  entry The  principle  to  be 

drawn  from  all  the  cases  is,  that  if  a person  have 
peculiar  means  of  knowing  a fact,  and  make  a 
declaration  of  that  fact  which  is  against  his  interest, 
it  is  clearly  evidence  after  his  death,  if  he  could  have 
been  examined  to  it  in  his  lifetime.”  So,  in  a later 
case  {d),  the  same  learned  judges  received  evidence 
of  entries  of  charges  made  by  a deceased  attorney, 
who  had  prepared  a lease,  to  show  that  the  lease  was 
executed  at  a time  later  than  its  apparent  date,  in 
this  case  the  charges  for  preparing  the  lease  appear 
to  have  been  paid,  but  not  upon  the  face  ot  the 
entries.  In  the  recent  case  of  In  the  goods  of 
Thomas  (e),  Lord  Penzance  admitted  as  evidence., 
of  the  execution  of  a wiU  an  entry  made  by  a 
deceased  solicitor  in  his  ledger  admitting  payment 
of  his  charges  for  drawing  it  and  attendmg  its  exe- 


^"^It  may,  therefore,  be  considered  as  an  estabhshed 
principle,  that,  although  it  is  necessary,  it  is  not 
enouo-h,  that  this  class  of  declarations  should  be 
made  by  one  who  has  no  interest  to  pervert  the  facts. 
The  declaration  must  be  against  either  the  pecunia^ 
or  the  proprietary  (/)  interest  of  the  declarant  This 
doctrine  may  be  considered  as  finally  settled  by  i 
Peerage  Case  {g).  There,  declarations  as  to 
the  marriage  of  Lady  Augusta  Muivay  with  the 


(J,)  Doe  V.  Bohson,  15  East,  32. 

(e)  41  L.  J.,  P.  & , 1 u Sr  S 768 

(/)  Per  Cockbum,  C.  J.,  R-  v.  Btrmxnglmn,  1 B.  & S.  768. 

if)  11  C.  & E.  85. 
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Duke  of  Sussex,  made  by  the  deceased  clergyman 
Avho  performed  the  ceremony,  were  tendered  on  the 
. ground  that  they  were  declarations  of  a person  who 
:-knew  the  facts,  who  was  not  interested  in  misrepre- 
•!senting  them,  and  who  had  an  interest  in  being 
' silent  concerning  them,  because  the  unlawful  cele- 
bration of  the  marriage,  might  have  subjected  him 
: to  a prosecution.  But  all  the  judges  conciuTed  in 
: holding,  that  the  declaration  must  be  adverse  to 
‘Some  pecuniary  interest  in  the  declarant;  and  that 
even  the  fear  of  a prosecution  was  not  a sufficient 
interest  to  let  in  a declaration  as  contrary  to  it. 
Lord  Campbell  said : — “ As  to  the  point  of  interest, 
I have  always  understood  the  rule  to  be,  that  the 
declaration,  to  be  admissible,  must  have  been  one 
which  was  contrary  to  the  interests  of  the  party 
making  it  in  a pecuniary  point  of  view.  I think  it 
'would  lead  to  most  inconvenient  consequences,  both 
to  individuals  and  the  public,  if  we  were  to  say  that 
the  apprehension  of  a criminal  prosecution  was  an 
: interest  which  ought  to  let  in  such  declarations  in 
evidence.” 

It  is  also  settled  law  that  the  declaration,  or 
‘ written  statement,  is  evidence  of  aU  the  facts  which 
it  contains,  and  that  in  such  cases  the  difference 
between  oral  and  written  statements  is  not  one  of 
admissibility,  but  only  of  weight  (/i).  According 
to  Parke,  B.,  the  entry  in  Hicham  v.  Tiidgway  was 
evidence,  not  only  of  the  payment  of  the  man-mid- 


(A)  11.  V.  Birmingham,  1 B.  & S.  763. 
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wife’s  charges,  but  also  of  partus  cum  forcipe  (z). 
So  the  statement  of  a deceased  person  that  he  oc- 
cupied a house  at  20/.  a-year  was  admitted  to  prove 
not  only  the  tenancy,  but  also  his  acquirement  of 
a settlement  of  the  annual  value  of  10/.  Again, 
where,  in  order  to  establish  a settlement,  it  was 
proved  that  the  pauper’s  grandfather  had  occupied 
a house  for  four  years  in  the  appellant  parish,  and  a 
book  containing  certain  entries  of  payment  of  rent 
which  were  proved  to  be  in  his  handwriting  was  pro- 
duced, these  entries  were  admitted  in  proof  of  the 
grandfather’s  settlement  by  renting  a tenement,  on 
the  ground  that  the  four  years’  occupation  being  by 
itself  primd  facie  of  a seisin  in  fee,  the  proof  of 
payment  of  rent  would  cut  down  the  interest  to  a 
tenancy,  and  that  therefore  the  evidence  was  against 
proprietary  interest  (A). 

In  Davies  v.  Humphreys  (/),  which  was  an  action  ; 
for  contribution  by  one  of  several  makers  of  a pro- 
raissory  note  against  a co-surety,  the  plaintiff,  to  | 
establish  the  suretyship,  relied  on  a receipt  indorsed  ^ 
on  the  note  by  the  deceased  payee  acknowledging  a . 
part  payment  of  280/.  of  the  principal  sum  of  300/. ; j 
and  adding  “ the  300/.  having  originally  been  ad-  | 
vanced  to  E.  H.”  (the  defendant).  This  was  held  to  . 
be  evidence  of  the  defendant’s  liability.  Parke,  B.,1 
in  delivering  the  judgment  of  the  court,  said: — i 
‘‘  That  the  receipt  was  evidence  of  the  fact  of  pay- 1 

(i)  Percival  v.  Nanson,  7 Ex.  3.  j 

(/i)  R.  V.  Birmingham,  1 B.  & S.  768;  R.  v.  Exeter,  10  B.  & S.® 
433.  I 

(1)  6 M.  & W.  153.  9 
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ment,  wliicli  is  admitted,  in  every  case  in  which  the 
proof  of  payment  would  be  relevant,  was  not  dis- 
puted ; but  it  was  denied  that  the  whole  entry  would 
be  admissible  to  show  that  the  300Z.  was  advanced  to 
E.  H.  . . . But  the  entry  of  a payment  against 
the  interest  of  the  party  making  it  has  been  held  to 
have  the  eiffect  of  proving  the  truth  of  other  state- 
ments contained  in  the  same  entry,  and  connected 
with  it.”  His  Lordship  then,  after  referring  to 
Higham  v.  Ridgway,  and  Doe  v.  Robson  (m),  added : 
Without  overruling  these  cases  (and  we  do  not 
feel  ourselves  authorized  to  do  so),  we  could  not  hold 
the  memorandum  in  question  not  to  be  admissible 
eHdence  of  the  truth  of  the  whole  statement  in  it, 
and  consequently  to  be  evidence,  not  merely  that 
280/.  was  paid  by  the  plaintiff  to  the  payee,  as  for  a 
debt  due  from  E.  H.  as  principal,  but  also  of  the 
fact,  that  the  debt  was  due  from  E.  H.  to  him.” 
Thus,  also,  where  a paper  purported  to  be  an  entry, 
by  a deceased  receiver,  of  rents  received  from  T.  H., 
as  one  of  three  proprietors,  it  was  held  to  be  evidence 
that  two  other  proprietors  were  equally  interested 
with  T.  H.  In  this  case.  Pollock,  C.  B.,  drew  an 
important  distinction  between  entries  made  against 
interest,  and  entries  made  in  the  course  of  business. 
His  Lordship  said « If  the  entry  is  admitted  as 
being  against  the  interest  of  the  party  making  it,  it 
carries  with  it  the  whole  statement.  But  if  the  entry 
18  made  merely  in  the  course  of  a man’s  duty,  then 


(m  ) 16  East,  33. 
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it  does  not  go  beyond  those  matters  which  it  was  his 
duty  to  enter  ”(tz). 

It  is  held,  that  declarations  against  interest  are 
admissible  against  third  parties,  even  though  the 
declarant  himself  received  the  facts  on  hearsay  (o). 
Thus,  in  Percival  v.  Nanson{p),  Alderson,  B., 
said: — “ An  entry  in  an  attorney’s  bill  of  a service 
of  notice  on  A.  B.  would  be  evidence  of  a service, 
although,  such  notice  being  generally  served  by  an 
attorney’s  clerk,  the  attorney  probably  had  no  ^per- 
sonal Imowledge  of  such  service.”  And  PoUock, 
C.  B.,  said  at  the  same  time : — So,  if  an  accou- 
cheur puts  down  in  his  book  the  name  of  a lady 
whom  he  had  delivered,  and  debits  himself  with  the 


payment,  such  entry  would  be  evidence  of  the  name, 
although  he  may  have  kno^vn  nothing  of  her  name 
except  from  the  information  of  others.” 

The  declarant  must  be  deceased  at  the  time  when 
the  evidence  is  offered.  Thus,  in  assumpsit  on  a 
promissory  note  by  an  indorsee  against  the  maker, 
the  defendant,  to  prove  fraud  and  the  plaintiff’s  cog- 
nizance of  it,  tendered  declarations  of  the  first  in- 
dorsee, who  was  alive,  but  not  called.  They  were 
rejected ; and  Lord  Denman,  in  delivering  the  judg- 
ment of  the  court,  said : — ‘‘  It  is  clear  that  declara- 
tions of  third  persons  alive,  in  the  absence  of  any 
community  of  interest,  are  not  to  be  received  to  affect 


(«)  Percival  v.  Hanson,  7 Ex.  3. 

(o)  Crease  v.  Earrett,  1 C.  M.  & R.  919. 
{p)  7 Ex.  1. 
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the  title  or  interests  of  other  persons,  merely  because 
they  are  against  the  interest  of  those  who  make 
them  ”(5').  Here  there  was  held  to  be  no  commu- 
nity or  privity  of  interest  between  the  plaintiff  and 
the  absent  witness ; but  if  that  had  existed,  the  evi- 
dence would  have  been  admitted  according  to  the 
principle  already  quoted,  as  laid  down  by  Bayley,  J., 
in  Spargo  v.  Brown  (7’).  So  it  has  been  held  that 
the  entries  of  a person  against  his  interest  are  not 
evidence  between  third  parties,  if  the  declarant  be 
alive,  although  it  appear  that  he  has  absconded  on  a 
criminal  charge,  and  that  it  was  quite  impossible  to 
produce  him  as  a witness  (5). 

But  an  entry  by  a deceased  person,  against  inte- 
rest, will  be  good  evidence,  although  it  appear  that 
persons  are  living,  and  not  called,  who  are  ac- 
quainted with  the  fact.  Thus,  entries  by  a deceased 
collector,  charging  himself  with  the  receipt  of  taxes, 
Avere  received  as  evidence  against  a surety  that  the 
money  had  been  paid;  although  the  persons  who 
paid  it  were  living,  and  might  have  been  called. 
An  attempt  was  made  in  this  case  to  exclude  his 
evidence,  because  the  entries  were  contained  in  a 
private  note-book,  and  not  a public  account-book ; 
but  the  distinction  was  overruled  (^). 

After  the  expiration  of  a long  term  the  death  of * (*) 


{q)  Phillips  V.  Cole,  10  A.  & E.  111. 

(r)  9 B.  & C.  938,  and  supra,  p.  139. 

(*)  Stephen  v.  Onenap,  1 M.  & R.  120. 
(<_)  Middleton  v.  Melton,  10  B.  & C.  317. 
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the  declarant  will  be  presumed  (ti),  though  in  other 
cases  it  must  be  proved. 

Although  it  seems  from  the  preceding  cases  to  be 
at  length  clearly  established,  not-svithstanding  some 
adverse  authorities,  that  declarations  against  interest 
are  evidence  of  all  facts  to  which  they  refer,  ^without 
corroborative  evidence  dehors  of  the  charge  which 
is  entered  as  liquidated  (a:)  ; yet  it  appears  to  be 
necessary  that  extrinsic  evidence  should  be  given  to 
show  that  the  person  making  the  entry  or  declara- 
tion was  in  the  situation  in  which  he  purports  to  be. 
The  character  of  the  party  making  the  entry  or 
declaration  must  be  established  before  the  entry  is 
read,  unless  it  be  made  by  a person  in  a public 
character,  in  which  case  due  appointment  will  be  pre- 
sumed (y).  Therefore  agency  must  be  proved,  where 
the  declaration  was  by  an  agent.  Thus,  accounts  of 
rents  signed  by  a person  styling  himself  clerk  to 
a steward,  but  not  proved  aliunde  to  have  been  so 
employed,  although  they  were  found  among  family 
muniments,  were  rejected,  because  there  was  no 
other  evidence  given  to  show  that  they  affected  the 
declarant  in  a pecuniary  character  (2:).  But  proof 
of  handwriting,  and  other  extrinsic  evidence  of 
authenticity,  will  be  unnecessary  when  entries  have 


(«.)  Doe  V.  Michael,  17  Q.  B.  276. 

(a?)  Doe  V.  Vowles,  1 M.  & R.  166 ; contra,  R.  t.  Heyford,  2 Sm. 
L.  C.  300.S 

(y)  Davies  v.  Morgan,  1 C.  & J.  687. 

(2)  Baron  de  Rutzen  v.  Farr,  4 Ad.  & EIL  63. 
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been  made  thirty  years  previously,  and  are  produced 
from  proper  custody  («). 

As  miscellaneous  instances  of  cases,  'in  which 
declarations  against  interest  have  been  admitted  as 
evidence,  the  following  may  be  mentioned.  Where 
a deceased  tenant,  by  a written  instriunent,  acknow- 
ledged L.  as  his  landlord,  this  was  held  to  be 
evidence  of  L.’s  title  as  against  subsequent  tenants 
who  did  not  claim  through  the  declarant  (^).  So, 
in  ejectment  by  A.,  the  declaration  by  deed  of  a 
deceased  receiver  of  rents  and  profits,  that  he  held 
under  ^ A.  s ancestor,  is  evidence  against  third  parties 
of  A.  s title  (c).  So,  a declaration  by  a deceased 
occupant,  that  he  managed  an  estate  for  a claimant, 
is  evidence  for  the  latter  (c/). 

In  an  action  by  the  corporation  of  Exeter  for  port 
duties,  documents  more  than  thirty  years  old,  which 
purported  to  be  the  receipt  of  such  duties  by  ancient 
receivers,  but  which  were  imsigned  and  in  the  third 
person,  were  admitted  (.).  So,  the  receipts  of  an 
ancient  receiver  of  rents,  brought  from  the  muni- 
ment chest  of  the  family,  are  unobjectionable  evi- 
dence (/). 

Where  there  ia  privity  of  interest  between  the 
declarant  and  a party,  the  declaration  is  received  on 
this  ground  ; and  it  will  be  admissible,  even  though 


(a)  Wynne  v.  Tyrnhitt,  4 B.  & Aid.  376. 

(h)  Doe  y.  Edward*,  6 A.  & E.  96. 

(c)  Doe  V.  ConWiard,  7 A.  & E.  236, 

(f?)  Baron  de  Bode's  case,  8 Q.  B.  208. 

(e)  Mayor  of  Exeter  v.  Warren,  6 Q.  B.  773. 
(/)  Mnsgrave  y.  Emerson,  10  Q.  B.  326. 
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the  declarant  be  alive  (^).  But  neither  the  acts 
nor  the  declarations  of  deceased  tenants,  although 
against  their  interest,  are  any  evidence  against  the 
reversioner  ; for  a tenant  cannot  derogate  from  the 
title  of  his  landlord.  Therefore,  in  a disputed  right 
of  common,  the  plaintiff  was  not  allowed  to  give 
evidence  of  declarations  made  concerning  it  by  a 
deceased  former  tenant  of  the  farm,  in  respect  of 
which  the  plaintiff  claimed  the  right  (h). 

The  declarations  of  a person  in  possession  of  pro- 
perty are  of  course  admissible,  after  his  decease, 
to  cut  down  his  title,  but  not  his  declarations  of 
what  he  heard  other  persons  say(z).  The  same 
document  may  be  proof  of  possession,  and  also  ad- 
missible as  a declaration  against  interest  (A). 

It  will  be  observed  that,  in  all  the  preceding  cases 
where  entries  have  been  tendered,  great  stress  has 
been  laid  on  the  circumstances  of  the  custody  from 
which  they  are  produced.  The  declarations,  under 
consideration,  are  also  subject  to  the  remarks  which 
have  been  made  on  the  declarations  discussed  in  the 
two  preceding  chapters,  as  to  the  necessity  that  they 
must  be  made  ante  litem  motam. 

This  rule  is  said  to  have  been  somewhat  extended 
to  an  anomalous  class  of  cases,  where  the  declara- 
tions have  been  made  by  persons  who  have  had  no 
interest  to  misrepresent  facts.  The  privilege,  as  it 
really  exists,  appears  to  have  been  confined  to  eccle- 

{g)  Woolway  V.  Rowe,  1 A.  & E.  114. 

(7i)  PapendicTi  v.  Bridgwater,  6 E.  & B.  166. 

(i).  Lord  Trimleston  v.  Kemmis,  9 Cl.  & F.  749. 

{k)  La  Touche  y.  Hutton,  Ir.  K,  9 Eq.  171. 
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siastical  cases  in  wliicli  a vicar  or  other  incumbent 
has  claimed  a benefit  on  the  ground  of  an  entry  or 
statement  made  bj  a former  incumbent.  But  the 
cases  are  obscure  and  the  doctrine  doubtfiil.  In 
several  instances,  also,  the  statements  appear  to  have 
been  admissible  as  being  against  interest.  It  is  not 
conceived  to  be  necessary  to  do  more  than  notice  the 
questionable  existence  of  these  exceptions. 

It  has  been  said  that,  in  the  case  of  an  entry 
against  interest,  « proof  of  the  handwriting  of  the 
party , and  his  death,  is  enough  to  authorize  its  re- 

it  was  made,  it  is  admis- 
sible (Z).  The  first  part  of  this  dictum  applies  of 
course  only  to  entries  made  within  thirty  years  prior 
to  the  time  when  they  are  tendered 


(0  Per  Parke,  B.,  y.  Tnrford,  3 B.  & Ad.  898. 
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CHAPTER  XIV. 

ON  EVIDENCE  OF  DECLARATIONS  3VIADE  IN  THE 
COURSE  OF  PROFESSIONAL  DUTY. 

It  was  stated  in  tlae  last  cliapter,  that,  notwithstand- 
ing some  adverse  authorities,  declarations  are  nou 
admissible  merely  because  the  deceased  witness  had 
no  apparent  interest  to  misrepresent  the  truth.  But 
there  is  a class  of  cases,  which  are  now  to  he  con- 
sidered, in  which  this  condition,  coupled  with  proof 
that  the  deceased  made  the  declaration  in  the  course 
of  his  trade  or  professional  duty,  is  held  to  be  a suffi- 
cient reason  for  admitting  the  statements  evidence. 
The  foundation  of  this  rule  wiU  not,  perhaps,  sustain 
a close  analysis ; but,  as  in  declarations  against  in- 
terest, it  is  presumed  that  no  man  will  wilfully  or 
fraudulently  state  falsely  what  is  injurious  to  his 
pecuniary  advantage,  so  in  the  present  case  it  is  pre- 
sumed that  the  deliberate  statement  by  a man  of 
anything  which  he  has  done  strictly  in  the  course  of 
his  daily  duty  is  primd  facie  deserving  of  credi- 

bility.  ' 1 n • • 1 

It  has  therefore  long  been  a settled  principle 

that — 

Declarations  made  by  a person,  strictly  in 
the  course  of  his  trade  or  professional 
duty,  and  without  any  apparent  interest 


ON  DECLARATIONS  IN  THE  COURSE  OF  DUTT.  207 

to  misrepresent  the  truth,  if  contem- 
poraneous with  the  fact,  are  evidere 

the^"^  death,  against  third  persons,  of 
the  essential  subject-matter,  but  not  of 
Its  sui  rounding  circumstances  (a). 

Pnce  T.  Torrington  is  generally  cited  as  the 

n Salkeld  is  as  follows  .-The  plaintiff,  bein.  a 
rkJt'^'^’  ™ught  an  action  against  the  Earl  of  Tor- 

g to  charge  the  defendant  was,  that  the  usual 
'ay  0 e plaintiff’s  dealing  was,  that  the  draymen 
came  every  night  to  the  clerk  of  the  brewhous” 

. gave  an  account  of  the  beer  they  had  deliyered  out 
vhich  he  set  down  in  a book  kept  for  that  purpose’ 
which  the  draymen  set  their  names;  tha/the’ 

dentrSb?'^’  “ (o),  after  evi- 

nce had  been  given  that  it  was  the  course  of  busi 

^ letter-book  containing  a letter 

‘^ional  duty,  are  relevant  when  the  dTr^’  T •"  P^'«- 

■and,  or  incapable  of  eivimr  pv-  ? dead  or  not  to  be 

' reasonable  delay  or  expense  ' procurable  without 

Sdk.285;  iSm.L.  C.  290. 

{^)  3 Camp.  305, 
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letter  whicli  the  defendant  refused  to  produce,  was 
held  good  secondary  evidence.  So,  where  it  was 
material  to  show  that  a licence  had  been  sent  to  A. 
by  the  plaintiff,  evidence  was  given,  that  it  was  the 
course  of  business  in  the  plaintiff’s  office  that  such 
licences  should  be  copied  in  the  letter-book  and  noted 
before  they  were  sent ; and  the  copy  and  noted  me- 
morandum, in  the  handwriting  of  a deceased  clerk, 
that  the  licence  had  been  sent,  were  then  received  (d). 
Declarations  by  a deceased  rector  have  also  been 
admitted  as  evidence  as  to  the  custom  of  electing 
churchwardens  in  his  parish  (e). 

In  an  important  case  {f)  of  ejectment,  the  lessor 
of  the  plaintiff  had  instructed  A.  to  serve  the  de- 
fendant with  notice  to  quit.  A.  entrusted  the  com- 
mission to  his  partner  B.,  who  had  not  served  such 
notices  before.  B.  prepared  three  notices  to  quit 
(two  of  them  being  for  service  on  other  persons), 
and  as  many  duplicates.  He  then  went  out,  and  on 
his  return  delivered  to  A.  three  duplicate  notices 
(one  of  which  was  a duplicate  of  the  notice  to  the 
defendant),  indorsed  by  B.  It  was  proved  that  the 
two  other  notices  had  been  served  on  the  persons  for 
whom  they  were  intended ; that  the  defendant  had 
subsequently  requested  A.  that  he  might  not  be 
compelled  to  leave,  and  that  it  was  the  invariable 
practice  for  A.  and  B.’s  clerks,  who  usuaUy  served 
the  notices  to  quit,  to  indorse,  on  a duplicate  of  such 


(d)  Hagedon  v.  Reed,  3 Camp.  379. 

(e)  Breinner  v.  Sull,  H.  & R.  800. 
(/)  Doe  V.  Turford,  3 B.  & Ad.  890. 
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notice,  a memorandum  of  the  fact  and  time  of  ser- 
vice. It  was  held,  on  these  facts,  that  the  third 
duplicate  was  admissible  to  prove  that  the  notice 
had  been  served  on  the  defendant.  Parke,  B., 
said : — It  was  proved  to  be  the  ordinary  course  of 
this  office,  that  when  notices  to  quit  were  served, 
indorsements  like  that  in  question  were  made ; and 
it  is  to  be  presumed  that  the  principal  observed  the 
nde  of  the  office  as  well  as  the  clerks.”  And 
Taunton,  J.,  observed: — “A  minute  in  writinsf  like 
the  present,  made  at  the  time  when  the  fact  it  re- 
cords took  place,  by  a person  since  deceased,  in  the 
ordinary  course  of  his  business,  corroborated  by 
other  circumstances,  which  render  it  probable  that 
that  fact  occurred,  is  admissible  in  evidence.” 

The  doctrine  was  discussed  in  Poole  v.  Dicas{g), 
where  it  was  held  that  an  entry  made  in  a biU-book, 
in  the  coirrse  of  business,  by  a notary’s  clerk,  since 
deceased,  of  the  dishonour  of  a bill  which  he  had 
been  instructed  to  present  for  payment,  was  evi- 
dence of  the  dishonour. 

In  aU  the  above  cases,  great  importance  was  at- 
tached to  the  fact  that  the  entries  were  immediately 
subsequent  to,  and  virtually  contemporaneous  with, 
the  transaction.  In  Doe  v.  Turford  (7i),  Parke,  B., 
said : — “ It  is  to  be  observed,  that  in  the  case  of  an 
entry  against  interest,  proof  of  the  handwriting  of 
the  party,  and  his  death,  is  enough  to  authorize  its 
reception ; at  whatever  time  it  is  made,  it  is  admis- 


(-7)  1 Bing.  N.  C.  649. 
(/i)  3 B.  & Ad.  890. 
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sible ; but  in  the  other  case  [soil.,  in  declarations  in 
the  course  of  business],  it  is  essential  to  prove  that 
it  was  made  at  the  time  it  purports  to  bear  date : it 
must  be  a contemporaneous  entry.”  So,  in  Poole  v. 
Dicas,  Tindal,  C.  J.,  said:— “If  there  were  any 
doubt  whether  the  entry  were  made  at  the  time  of 
the  transaction,  the  case  ought  to  go  down  to  trial 
again.”  It  seems,  however,  to  be  sufficient  if  the 
entry  be  made  on  the  same  day,  or  even  on  the 
following  morning. 

It  has  been  recently  held  that  the  entry  must  not 
only  be  made  at  once,  but  confined  to  the  matters 
which  it  is  the  duty  of  the  writer  to  record  (z). 

This  was  in  accordance  with  the  dicta  of  the  judges 
in  Doe  v.  Turf  or  d and  Per  civ  al  v.  Nanson,  to  the 
effect  that  an  entry  in  the  course  of  business,  unlike 
an  entry  against  interest,  is  evidence  only  of  the  facts 
which  it  was  the  duty  as  well  as  the  custom  of  the 
deceased  declarant  to  enter.  The  cases  on  this  head 
are  not  quite  consistent ; but  the  general  rule  appears 
still  to  be  maintained  according  to  the  principle  laid 
down  in  Chambers  v.  Bernasconi,  which  was  argued  ^ 
first  in  the  Exchequer,  and  then  in  the  Exchequer  ; 
Chamber  (A).  In  that  case,  in  order  to  establish  an  : 
act  of  bankruptcy  by  keeping  house,  it  was  necessary  j 
to  prove  the  place  where  the  plaintiff  had  been  | 
arrested;  and  the  evidence  offered  was  a paper,  ] 
brought  from  the  file  of  the  under-sheriff,  and  ad-  i 
dressed  to  him,  and  purporting  to  be  signed  by  the  ^ 

- — ^ ^ 

(i)  Smith  V.  Blahey,  L.  R.,  2 Q.  B.  326 ; 36  L.  J.,  Q.  B.  1 » ^ 

16  W.  R.  492. 

(Ji)  1 Tjr.  335;  S.  C.,  4 Tyr.  631. 
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deceased  officer  who  had  made  the  arrest.  Tlie 
paper  was  as  follows : — 

‘‘  9th  November,  1825. 

I arrested  Abraham  Henrj  Chambers,  the  elder 
onlji  in  South  Molton  Street,  at  the  suit  of  William 
Brenton. 

“ Thomas  Wright.” 

It  was  proved  that,  by  the  course  of  the  office,  the 
officer  was  required,  immediately  after  an  arrest,  to 
transmit  to  the  sheriff’s  office  a memorandum  or  cer- 
tificate of  the  arrest ; and  that  for  the  last  few  years 
an  account  of  the  place  where  the  arrest  took  place 
had  been  also  required  from  him.  The  court  held 
the  document  not  to  be  admissible  evidence  of  the 
place  of  arrest,  apparently  on  the  ground  that  it  was 
not  the  officer’s  duty  to  make  the  entry  of  the  place 
because  the  strict  course  of  office  business  could  not 
be  considered  to  be  affected  by  the  recent  innovation 
in  Its  practice.  Lord  Denman,  in  delivering  iudg- 
n^nt,  said “ We  are  all  of  opinion  that,  whatever 
effect  may  be  due  to  an  entry,  made  in  the  course  of 
any  office,  reporting  facts  necessary  to  the  perform- 
ance of  a duty,  the  statement  of  other  circumstances, 
owever  naturally  they,  may  be  thought  to  find  a 
place  in  the  narrative,  is  no  proof  of  those  circum- 
stances.  Admitting,  then,  for  the  sake  of  argument, 
that  the  entry  tendered  was  evidence  of  the  fiict,  and 

'^hs  made  (both 

w ic  facts  it  might  be  necessary  for  the  officer  to 
make  known  to  his  principal),  we  are  all  clearly  of 
ipinion  t at  it  is  not  admissible  to  prove  in  what 
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particular  spot  within  the  bailiwick  the  caption  took 
place,  that  circumstance  being  merely  collateral  to 
the  duty  done.”  Accordingly  an  entry  by  a deceased 
steward  of  a matter  not  in  the  course  of  his  duty, 
but  only  important,  in  his  opinion,  to  his  master  s 
interest,  will  not  be  received  (Z).  It  is  right  to 
observe,  that  the  decision  on  the  particular  facts  in 
Chambers  v.  Bernasconi  has  been  much  criticised 
by  learned  judges  and  other  authorities ; but  the 
principle  on  which  it  was  given,  viz.,  that  the  act 
was  not  in  the  course  of  a duty,  but  collateral  to  it, 


is  recognized  as  settled  {m). 

On  the  general  doctrine,  it  seems  to  have  been 
taken  for  granted,  that  an  entry  of  the  receipt  of 
rates,  by  the  deceased  clerk  of  a coUector,  is  evidence 
of  the  payment  of  rates,  under  the  4 & 5 WOl.  3, 


c.  76  (w). 

When  the  entry  has  been  made  on  hearsay,  it  wiii 
not  be  received.  Thus,  in  an  action  for  goods  sold. 


where  the  only  evidence  of  delivery  was  an  entry 
made  by  a witness,  by  the  direction  of  a deceased 
foreman,  who  was  not  present  when  the  goods  were 
delivered,  but  who,  in  the  course  of  business,  had 
himself  been  informed  of  the  delivery  by  the  person 
whose  duty  it  was  to  deliver  the  goods,  and  who  was 
also  dead,  the  entry  was  rejected.  This  case  is  also 
to  be  remarked,  as  containing  the  opinion  of  Lord 


(V)  Doe  V.  SUnner,  2 Ex.  384;  Doe  v.  WMtcoml,  6 Ex.  601. 
(i  Poole  V.  Dicas,  1 Bing.  N.  C.  649;  Smith  v.  Blahey,  L.  K, 
2 Q.  B.  326;  36  L.  J.,  Q.  B.  160;  15  W.  R.  492. 

(«)  B.  V.  St.  Mary,  Warmich,  1 E.  & B.  816. 
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Abinger,  that  the  doctrine  of  Price  v.  Torrington, 
ought  not  to  be  extended  (o). 

It  appears  to  be  now  settled  law,  that  there  is  no 
distinction  between  verbal  and  written  declarations 
made  in  the  course  of  a duty,  so  far  as  regards  their 
admissibility.  But  oral  evidence  will  not  be  received 
to  contradict,  nor  even  to  explain,  a written  entry 
which  has  been  made  in  the  course  of  business. 
Thus,  in  Stapglton  v.  Clough  (^p),  to  prove  service 
of  a notice  to  quit,  a duplicate  notice,  indorsed  with 
the  day  of  service,  and  signed  in  the  course  of  duty 
by  a deceased  agent,  was  tendered ; but  it  was  also 
sought  to  explain  and  vary  the  particulars  of  the 
indorsement,  by  evidence  of  subsequent  oral  declara- 
tions made  by  the  deceased.  But  the  court  held, 
that  the  indorsement  must  be  received  as  it  stood; 
and  Lord  Campbell  said: — "*^1  agree  with  what  I 
am  reported  to  have  said  in  the  Sussex  Peerage 
Case,  that  there  is  no  distinction  between  verbal  and 
™tten  declarations  made  in  the  course  of  a duty,  so 
far  as  regards  their  admissibility.  But  to  deduce 
from  this  doctrine  that  whatever  is  said  subsequently 
to  the  time  of  making  the  entry  respecting  the 
transaction  may  be  admitted  in  evidence,  would  lead 
to  the  greatest  injustice.  How  can  it  be  said  that 
the  verbal  declaration  of  Jackson  was  made  in  the 
course  of  his  duty  ? What  he  did  in  discharging 
his  duty  was  signing  the  written  entry.  What  he 


(o)  Brain  v,  Brice,  11  M.  & W.  773. 
iV)  2 E.  & B.  933. 
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may  babble  during  the  rest  of  his  life  on  the  subject 
cannot  be  admitted  in  evidence,  contradicting,  as 
it  does  here,  what  he  has  before  written.” 

It  was  also  held  by  Lord  Campbell,  in  Bright  v. 
Legerton  (q),  that  any  written  entry  or  verbal  decla- 
ration by  a deceased  solicitor,  in  the  discharge  of  any 
duty  entrusted  to  him,  will  be  admissible  in  evidence 
on  proof  being  given  that  he  had  a lawful  and  valid 
mandate.  On  this  principle  an  entry  by  a deceased 
solicitor  in  his  diary,  of  his  having  attended  a client 
on  a certain  day  on  her  executing  a deed  of  appoint- 
ment, was  held  sufficient  evidence  of  the  due  exe- 
cution of  the  deed  (r). 

When  the  entry  or  declaration  does  not  appear  to 
have  been  in  the  course  of  a trade  or  professional 
duty,  but  only  a personal  custom,  not  creating 
responsibility  in  the  declarant,  it  is  inadmissible. 
On  this  principle,  the  account  books  of  deceased 
tradesmen,  made  by  themselves,  are  not  evidence  for 
their  executors  to  charge  a debtor  (s).  So  in  Beg. 
V.  Worth  {t),  to  prove  a settlement  by  hiring  and 
service,  the  following  document,  made,  according  to 
personal  custom,  in  'the  memorandum  book  and 


{q)  1 De  G.,  F.  & J.  6U. 

(r)  Rawlins  v.  Richards,  28  Beav.  370;  and  see  illustration  (c) 
to  sect.  32  of  Indian  Evidence  Act. 

(s)  By  the  efEect  of  sect.  34  of  the  Indian  Evidence  Act  entries 
in  books  of  account  regularly  kept  in  the  course  of  business  are 
relevant,  when  referring  to  a matter  into  which  the  court  has  to 
inquire,  hut  they  are  not  by  themselves  sufficient  evidence  to  charge 
a person  with  liability. 

(0  4 Q.  B.  133. 
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liandwTiting  of  the  pauper’s  deceased  master,  was 
tendered ; — 

“ April  4,  1824. — W.  W.  (the  pauper)  came,  and 
to  have  for  the  half  year  40^. 

“ September  29. — Paid  this  21. 

“ October  27 . — Ditto  came  again ; and  to  have  D. 
per  week ; to  March  1825,  is  21  weeks  2 days, 
, 1/.  D.  6d. 

“ 25th.— Paid  this.” 

The  court  held  this  evidence  to  have  been  rightly 
rejected;  Lord  Denman  said : — In  a case  of  this 
kind  the  entry  must  be  against  the  interest  of  the 
party  who  writes  it,  or  made  in  the  discharge  of 
some  duty  for  which  he  is  responsible.  The  book 
here  does  not  show  any  entry  operating  against  the 
interest  of  the  party.  The  memorandum  could  only 
fix  upon  him  a liability  on  proof  that  the  services 
referred  to  had  been  performed ; and  whether,  on 
dispute,  a jury  would  have  found  him  liable  for  the 
sum  so  entered,  or  more  or  less,  we  cannot  say. 
Nor  was  this  an  entry  made  in  the  course  of  duty,  as 
in  Doe  V.  Turf  or  d {u).  The  act  there  was  per- 
formed by  a principal  in  the  firm,  and  not  by  a 
clerk ; but  it  was  done  by  a person  acting  under  the 
same  responsibility.”  .The  other  judges  delivered 
similar  judgments.  So  in  Ireland,  entries  in  registers 
kept  in  Roman  Catholic  chapels  have  been  held 
inadmissible  {x). 


(u)  Snp.  p.  208. 

(x)  Ennis  v.  Carrol,  17  W.  R.  344, 
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Declarations  in  tlie  course  of  business  are  inad- 
missible while  the  declarant  is  alive  (y).  So,  entries 
by  a witness  who  is  alive  are  not  evidence  jper  se, 
but  may  be  used  by  him  for  the  purpose  of  refreshing 
his  memory  (z). 

In  connection  with  this  subject  it  may  be  observed 
that,  by  15  & 16  Viet.  c.  86,  s.  54,  power  was  given 
to  the  Court  of  Chancery,  where  any  account  is 
required  to  be  taken,  to  direct  that,  in  taking  the 
account,  the  books  of  account  in  which  the  accounts 
required  to  be  taken  have  been  kept,  or  any  of  them, 
shall  be  taken  as  primd  facie  evidence  of  the  truth 
of  the  matters  therein  contained.  This  principle  is 
also  adopted  for  equity  proceedings  in  county  courts 
by  the  3rd  rule  of  the  County  Courts  Order  (1865). 


iy)  -Digiy  V.  Steadman,  1 Esp.  328. 
(z)  B.  V.  Worth,  4 Q.  B.  139. 


( 217  ) 


CHAPTER  XV. 


ox  EVIDENCE  OF  STATEMENTS  BY  DECEASED  OR 
ABSENT  WITNESSES. 

On  the  general  principle  by  which  hearsay  or  second- 
hand evidence  is  inadmissible  evidence,  the  state- 
ments of  witnesses  at  former  trials  are  not  generally 
received  at  common  law,  but  there  is  a large  excep- 
tion to  tliis  principle,  which  is  contained  in  the  rule 
that— 


In  a matter  between  the  same  parties,  the 
depositions  of  a witness  at  a former  trial, 
or  suit  in  equity,  may  be  used  on  a sub- 
sequent trial,  if  the  witness  be  dead ; or 
if  he  be  sought  and  cannot  be  found ; or 

if  he  has  been  subpoenaed  and  has  fallen 
ill  on  the  way  (a). 

But  the^  matter  in  issue  must  be  the  same,  and 
■le  depositions  cannot  be  given  in  evidence  against 
,ny  person  who  was  not  party  or  privy  to  the  pro- 
■ iedmgs ; the  reason  being  that  he  had  not  liberty 
* cross-examine  the  witness. 

The  general  ride  has  been  thus  stated  by  Mansfield, 

. J.;— MYhat  a witness,  since  dead,  has  sworn 
ion  a trial  between  the  same  parties,  may  be  given 
e\idence,  either  from  the  judge’s  notes,  or  from 

(«)  lor  the  rule  in  India,  see  Indian  Evidence  Act,  s.  33. 

!*• 
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notes  that  have  been  taken  by  any  other  person  who 
will  swear  to  their  accuracy ; or  the  former  evidence 
may  be  proved  by  any  person  who  will  swear  from 
his  memory  to  its  having  been  given”  {h). 

The  same  rule  holds  if  a witness  be  kept  away  by 
collusion,  or  other  improper  means.  Thus,  in  an 
old  case  where  a witness  was  sworn  in  a trial  at 
C.  B.,  and  was  subpoenaed  by  the  defendant  to 
appear  at  a subseq^uent  trial  in  K.  B.,  but  did  not 
appear ; persons  were  admitted  to  prove  what  his 
evidence  was  at  the  first  trial,  because  the  court  con- 
ceived there  was  reason  to  presume  that  he  was  kept  ^ 
away  by  the  petitioner  (c).  But  it  appears  to  be  ^ 
doubtful  whether  every  species  of  mere  subsequent 
incapacity  will  let  in  evidence  that  has  been  given  | 

at  a former  trial  (d).  ^ | 

It  appears  that  under  the  11  & 12  Viet.  c.  42,  . 
s.  17,  it  is  not  necessary  to  prove  that  a witness 
absent  from  illness  is  so  ill  as  to  be  unable  to  attend, 
but  it  is  sufficient  if  it  appear  that  it  would  endanger 
his  life  to  attend  (e).  The  full  effect  of  the  above 
statute,  and  the  circumstances  under  which  the  de- 
positions of  deceased  or  absent  witnesses  will  be 
received,  according  to 'its  requirements,  will  be  con- 
sidered under  the  head  of  secondary  documentary 
evidence. 

If  a party  give  evidence  of  a former  trial  to  show 
that  a verdict  was  improperly  obtained,  tlie  other 

(р)  Mayor  of  Doncaster  v.  Day,  3 Taunt.  262. 

(с)  fi'reen.  V.  Bull.  N.  P.  242,  J.  | 

(<Z)  R.  V.  Drisrvell,  4 T.  R.  707.  | 

(e)  Per  Platt,  B.,  R.  v.  Day,  19  L.  T.  35.  ^ 
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party  may  rebut  it  by  proof  of  other  evidence  given 
at  the  first  trial,  although  the  second  trial  be  not 
between  the  same  parties  nor  on  the  same  rights  (/). 

On  a new  trial  of  an  issue  out  of  Chancery,  oral 
evidence  of  the  statements  at  a former  trial  of  a de- 
ceased witness  was  received,  although  the  Master  of 
the  Rolls  had  made  an  order  for  reading  the  depo- 
sitions in  equity  of  such  witnesses  as  had  died  since 
the  first  trial  (^). 

In  order  to  render  a deposition  of  a deceased  or 
absent  witness  admissible,  it  must  appear  that  it  was 
taken  on  oath  in  a judicial  proceeding  in  some  cause, 
and  that  the  party  to  be  affected  by  it  had  an  oppor- 
tunity to  cross-examine  the  witness  (h).  In  actions 
of  ejectment  brought  against  the  same  person,  and 
involving  the  same  title,  the  evidence  of  a deceased 
witness  in  a former  action  wiU  not  be  admitted  in  a 
•subsequent  one,  unless  the  plaintiff  in  the  second 
^action  claims  thi^ough  the  plaintiff  in  the  first  (z). 

It  appears  to  be  open  to  the  parties  to  enter  into 
.an  agreement,  that  the  judge’s  or  shorthand  writer’s 
notes  at  the  first  trial  shall  be  received  as  evidence 
:in  the  second;  and  after  such  consent  neither  party  ' 
can  dispute  its  validity  {k).  But  the  court  will  re- 
luire  distinct  evidence  of  every  such  agreement  (Z). 

(/)  V.  Parsingham,  2 C.  & P,  440. 

(g)  Tod  V.  Earl  of  Winchelsea,  3 C.  & P.  3^7, 

(A)  Per  Hallock,  B.,  Attorney- General  v.  Davison,  M,  & Y. 

I G9. 

Ji)  Morgan  v.  Nicholl,  36  L.  J.,  C.  P.  86;  L.  R.,  2 C.  P 117-  15 
K.  110.  • , xo 

(A)  Wright  v.  Tatham,  1 A.  & E.  3. 

(0  lioe  V.  Earl  of  Derby,  8 A.  & E.  783. 

L 2 


220 


LAW  OF  EVIDENCE. 


The  statements  of  absent  witnesses  are  frequently 
tendered  in  the  form  of  depositions  by  persons  who 

have  been  examined,  either  in  this  kingdom  or 

• ■ 

abroad,  on  interrogatories  pursuant  to  commissions 
issued  out  of  the  Courts  of  Chancery  or  Common 
Law.  Their  admissibility  will  be  discussed  in  a 
subsequent  part  of  this  work. 

A question  has  often  arisen,  and  has  never  yet 
been  satisfactorily  decided,  as  to  how  far  a judges 
notes  are  evidence  of  what  took  place  at  a foimer 
trial,  and  whether  the  judge  himself  may  be  made  a 
witness.  It  would  appear  from  the  dictum  of  Mans-  , 
freld,  C.  J.,  in  Mayor  of  Doncaster  v.  Day,  afready 
cited,  that  a judge’s  notes  at  a former  trial  are  evi- 
dence on  a subsequent  trial ; and  although,  strictly 
speaking,  this  cannot,  perhaps,  be  regarded  as  in- 
cluded in  the  principle  by  which  courts  take  cog- 
nizance of  the  acts  and  signatures  of  public  officers, 
inasmuch  as  judges,  virtute  officii,  are  not  requmed 
to  take  notes  of  the  cases  before  them,  but  do  so 
merely  for  their  own  personal  convenience  and  satis- 
faction ; yet,  considering  that  their  notes  have  all  the 
authenticity  and  value  of  public  documents,  ffiere 
seems  to  be  no  reason  why,  even  without  the  aid  o 
a statute,  such  notes,  purporting  to  be  signed  by  the 
judge,  should  not  be  received  as  good  evidence. 
Since,  also,  it  appears  to  be  the  more  established 
doctrine  that  the  judge  himself  cannot  be  made  a 
witness  as  to  what  took  place  at  the  former  tri^, 
and,  even  if  this  were  allowed,  his  presence  would 
only  seiwe  the  purpose  of  authenticating  his  notes, 
to  which  he  would  necessarily  refer,  and  vhic 
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would  follow  literally,  every  argument  of  public 
policy  seems  to  be  in  favour  of  receiving  such  notes 
as  evidence  per  se.  But  there  appears  to  be  no 
express  English  decision  on  the  point. 

It  appears  that  a judge  cannot  be  called  to  give 
evidence  of  the  substance  of  a former  trial,  but  that 
he  may  be  called  to  prove  anything  collateral  or 
incidental  to  it(?n).  In  JR.  v.  Gazard,  Patteson,  J., 
recommended  the  grand  jury  not  to  examine  one  of 
their  number,  who  had  been  chairman  at  the  quarter 
• sessions  on  the  trial  in  which  the  prisoner  had  com- 
mitted an  alleged  perjury.  His  Lordship  said : — 
It  is  a new  point,  but  I should  advise  the  grand 
jury  not  to  examine  [the  gentleman]  ; he  is  the 
president  of  a court  of  record,  and  it  would  be  dan- 
gerous to  allow  such  an  examination,  as  the  judges 
of  England  might  be  called  upon  to  state  what 
occuiTed  before  them  in  court.”  But  in  a trial  for 
perjury,  under  a committal  by  a county  court  judge, 
L}les,  J.,  held  that  the  judge  ought  to  have  been 
called  to  prove  the  perjimy  from  his  notes ; and  that 
the  inle  prohibiting  the  calling  of  judges  as  witnesses 
is  confined  to  judges  of  the  superior  courts.  His 
Lordship  said:  If  you  had  called  me,  I shoidd 


(m)  R.  V.  Gazard,  8 C.  & P.  595;  R.  v.  Earl  of  Thanet,  27  How. 
St.  Tr.  845.  The  Indian  rule  is  (sect.  121  of  Indian  Evidence  Act), 
that  no  judge  or  magistrate  can  (except  by  special  order  of  a higher 
jurisdiction  than  his  own)  be  compelled  to  answer  any  questions 
as  to  his  own  conduct  in  such  capacity,  nor  as  to  anything  which 
came  to  his  knowledge  in  court,  but  he  may  be  examined  as  to  other 
matters  occurring  in  his  presence  while  so  acting. 
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not  have  come  ” (w).  In  an  action  on  an  award 
under  the  Lands  Clauses  Consolidation  Act,  the 
arbitrator  is  an  admissible  witness,  to  show  what 
matters  were  included  by  him  in  the  compensation 
which  he  has  given,  but  he  must  not  be  asked  his 
reasons  for  awarding  any  particular  item ; nor  can 
he  be  asked  questions  to  explain  or  contradict  his 
award  (o).  In  the  Divorce  Court  the  notes  of  the 
Judge  Ordinary  are  evidence  on  an  appeal  (p). 

The  11th  Rule  of  Order  58,  under  the  Judicature 
Act,  1875,  provides,  that  where  any  question  of  fact 
is  involved  in  an  appeal,  the  evidence  given  orally  in 
the  court  below  shall  be  brought  before  the  court  of 
appeal  by  the  production  of  a copy  of  the  judge’s 
notes,  or  such  other  materials  as  the  court  may 
deem  expedient.  Shorthand  writer’s  notes  wiU  now 
be  admissible  under  the  head  of  other  materials, 
whereas,  heretofore,  they  have  only  been  admissible 
by  consent  (g). 

It  is  sufficient  that  evidence  of  what  occurred  at  a 
former  trial,  when  admissible,  should  be  substantially 
without  being  literally  correct,  except  where  actual 
words  are  the  gist  of  the  issue.  Thus,  on  an  in- 
dictment for  perjury,  evidence  of  the  words  spoken, 
coupled  with  a confident  conviction  on  the  part  of 
the  witness  that  they  were  aU  that  was  material  to 


(n)  R.  V.  Harvey,  8 Cox,  Crim.  Cas.  99.  . t n 

(<?)  Dulte  qf  Bucclench  v.  Metropolitan  Board  of  Works,  L.  1 

5 E.  & I.  418;  41  L.  J.,  Ex.  137. 

(p)  Austin  V.  Austin,  28  L.  J.,  P.  & M.  8. 

(2)  Ex  parte  Qelibrand,  L.  R.,  10  Ch.  52;  23  W.  R.  174. 
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the  pending  inquiry,  and  that  they  were  not  qualified 
by  other  expressions,  was  held  by  all  the  judges  to 
be  sufficient  (r). 

By  the  practice  of  the  Court  of  Chancery  the 
depositions  of  witnesses  taken  in  a former  suit  might, 
with  the  other  proceedings,  -be  read  at  the  hearing 
of  a subsequent  cause,  provided  that  the  issue  was 
the  same,  that  the  parties  were  the  same,  or  that  the 
parties  in  the  second  suit  were  privy  to  or  had  a com- 
munity of  interest  vdth  the  parties  in  the  first  suit, 
and  that  the  individual  against  whom  the  depositions 
were  offered,  or  the  person  through  whom  he  claimed, 
or  with  whom  he  had  a commimity  of  interest,  had 
an  opportunity  of  cross-examining  the  witness  (s). 
An  order  for  leave  to  read  the  depositions  had  to 
be  obtained  (if),  which  was  made  on  petition  or 
motion,  of  course  saving  all  just  exceptions,”  and 
the  benefit  thereof  enured  also  to  the  opposite  party 
unless  otherwise  restricted  (u).  It  appears  that  the 
depositions  could  be  read  during  the  lifetime  of  the 
witnesses  on  the  authority  of  the  (7%  of  London  v. 
Perkins  (x),  which  was  a case  on  appeal  from  the 
Exchequer  to  the  House  of  Lords.  Knight  Bruce, 
V.-C.,  in  Blagrave  v.  Blagrave{y),  expressed  an 
opinion  that  when  the  point  was  substantially  the 
same  it  would  be  necessary  to  follow  that  case,  but  in 


(r)  H.  V.  Rowley,  1 Moo,  111, 

(«)  Nevil  V,  JoJinxon,  2 Vern,  447. 
{t)  Consol,  Order  xix,  4, 

00  Ibid,  6, 

(*)  3 Bro,  P,  C,,  ed.  Toml,  602. 
iy)  1 Dc  G.  & S.  252. 
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tlie  last-mentioned  case  lie  refused  to  allow  the  depo- 
sitions of  witnesses  taken  in  a suit  by  a tenant  for  life 
in  remainder  under  a will,  to  be  used  in  a suit  by  a 
tenant  in  tail  in  remainder  under  the  same  will  with- 
out proof  of  the  death  or  inability  to  be  examined  of 
such  witnesses,  although  both  suits  were  instituted 
for  the  preservation  of  the  settled  property.  But  in 
a suit  by  a legatee  under  a will  against  the  executor, 
the  depositions  in  a previous  suit  against  the  same 
executor  by  another  legatee,  have  been  allowed  to 
be  read  (2t);  the  second  suit  being  in  pari  materia 
with  the  first.  It  is  hardly  necessary  to  observe, 
that  the  depositions  to  be  admissible  in  the  subse- 
quent suit  must  have  been  admissible  in  the  first; 
so  that  when  a bill  was  dismissed  for  irregularity, 
depositions  taken  for  the  purposes  of  that  suit  were 
not  admissible  in  a subsequent  suit  (a).  "Vl  ith 
regard  to  the  use  of  affidavits  made  in  a pre\uous 
Suit,  the  rule  was  stated  by  V.-C.  Kindersley  in 
Laurence  v.  Mauleib),  as  follows The  general 
rule  with  regard  to  the  admission  of  evidence  is, 
that  where  an  issue  has  been  raised  beBveen  certain 
parties  and  evidence  has  been  adduced  upon  that 
issue  by  one  of  those  parties  which  could  be  used 
by  him  as  against  the  other  party,  and  in  a subse- 
quent proceeding  the  same  issue  is  raised  between 
’ the  same  parties  and  the  witness  who  gave  evidence 
in  the  former  proceeding  has  died,  the  court  will 

(z)  Cole  V.  Fountain,  1 Vem.  413;  cf.  Nevil  v.  Johnson,  2 Vern. 

{a)  Baclihouse  v,  Middleton,  1 Ch.  Ca.  173  l/o. 

(&)  4 Drew.  472. 
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admit  tlie  evidence  given  by  tlie  deceased  witness  in 
tlie  former  as  evidence  in  the  subsequent  proceeding. 
But  the  evidence  is  not  admissible  unless  the  issue  is 
the  same  and  the  parties  are  the  same  in  both  pro- 
ceedings.” Nor  was  it  an  objection  that  the  witness 
died  or  became  a lunatic  before  he  could  be  cross- 
examined  (c).  Affidavits  made  in  proceedings  in 
a winding-up  order  have  been  held  admissible  in 
another  suit  between  the  same  parties  (d).  Where 
e’vddence  was  given  viva  voce  in  a former  suit,  then 
if  the  same  issue  was  raised  between  the  same  parties 
what  the  ^vitnesses  said  might  be  proved  by  any  one 
who  could  swear  to  the  words,  it  not  beings  sufficient 
apparently  to  swear  to  the  effect  (e). 

Finally,  it  may  be  remarked,  that  when  tu^o  cases 
strongly  resemble  each  other  in  point  of  fact,  but 
the  allegations  of  fact  are  not  the  same  in  each,  the 
record  in  one  cannot  be  referred  to  for  the  purpose 
of  explaining  or  supplying  anything  doubtful  in  the 
other  (/). 


(c)  Per  Kindersley,  V.-C.,  Williams  v.  Williams,  12  W.  K.  663. 

id)  Ernest  v.  Weiss,  1 N.  K.  6. 

ie)  Vide  E.  v.  Jollife,  4 T.  E.  290, 

(y)  Gann  v.  Johnson,  L.  R.,  4 E.  & I.  265 ; seciis  in  India,  see 
Act  VIII.  of  1859,  s.  138. 
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CHAPTER  XVI. 

ON  ADMISSIONS. 

When  a party  to  an  action  or  suit  has  either 
expressly,  or  by  necessary  implication,  ad- 
mitted the  case  of  an  opposite  party,  the 
latter  is  not  required  to  prove  it. 

Admissions  (a),  properly  so  called,  can  be  made 
only  in  civil,  and  are  not  allowed  in  criminal  pro- 
ceedings. They  are  regarded  as  being  a waiver  of 
proof  on  the  part  of  their  makers,  rather  than  as 
evidence  against  them.  They  are  potius  ah  onere 
probandi  relevatio,  quam  proprie  prohatio.  They 
are*  not  conclusive  unless  they  assume  the  form  of 
estoppels. 

In  Heane  v.  Rogers  (h),  Bayley,  J .,  said: — “ There 
is  no  doubt  but  that  the  express  admissions  of  a 
party  to  the  suit,  or  admissions  implied  from  his 
conduct,  are  evidence — and  strong  evidence — against 
him ; but  we  think  that  he  is  at  liberty  to  prove  that 
such  admissions  were  mistaken  or  were  untrue,  and 
that  he  is  not  estopped  or  concluded  by  them,  unless 
another  person  has  been  induced  by  them  to  alter 
his  condition : in  such  a case  the  party  is  estopped 


{a)  The  provisions  of  the  Indian  law  os  to  admissions  are  con- 
tained in  the  Ind.  Ev.  Act,  ss.  17 — 23. 

{b)  9 B.  & C.  686. 
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from  disputing  their  truth  with  respect  to  that 
person  (and  those  claiming  under  him)  and  that 
transaction  ; but  as  to  third  persons  he  is  not  bound. 
It  IS  a well-established  rule  of  law  that  estoppels  bind 
parties  and  privies,  not  strangers.”  This  rule,  it 
niaj  be  observed,  applies  to  all  admissions,  and  not 
to  estoppels  only.  There  are  three  classes  of  privies, 
viz.,  privies  by  blood  (heir  to  ancestor),  privies  by 
law  (executor  to  testator,  husband  to  wife),  and 
piivies  by  estate  or  interest  (purchaser  to  vendor, 
donee  to  donor)  (c).  The  estate  or  interest  in  the 
last  case  may  be  either  legal  or  equitable.  Therefore 
the  admissions  of  a party  to  the  record  are  receivable 
to  defeat  the  interest  of  a third  person,  although  the 
person  is  only  a nominal  party  and  trustee  for  the 
latter,  for  the  court  will  not  look  on  any  party  to  the 
record  as  a cipher  (d).  But  it  is  doubtful  how  far 
the  admission  of  a cestui  que  trust  can  be  received 
to  defeat  the  claim  of  the  trustee  on  the  record  (e). 
There  is  no  privity  between  a landlord  and  his 
tenant,  and  as  the  tenant  cannot  derogate  for  his 
landlord’s  title,  the  admission  of  a tenant  is  no 
evidence  against  his  landlord.  Therefore  a declara- 
tion by  a tenant  that  he  was  not  entitled  to  a right 
o common  in  respect  of  his  farm,  has  been  held  to 

no  evidence  that  such  right  did  not  belong  to 
the  reversioner  (/). 

(c)  2 Sm.  L.  c.  706. 

id)  Bauerman  y.  Itadenins,  1 T.  R.  663;  2 Sm.  L.  C.  362 
{e)  Doe  V.  Wainwright,  8 A.  & E.  691. 

(/)  Papendick  v.  Bridgwater,  5 E.  & B,  166. 
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“ An  estoppel,”  it  lias  been  said,  “is  an  admission, 
or  something  which  the  law  treats  as  equivalent  to 
an  admission,  of  an  extremely  high  and  conclusive 
nature,  — so  high  and  so  conclusive,  that  the  party 
w’hom  it  affects  is  not  permitted  to  aver  against  it  or 
offer  evidence  to  controvert  it,  though  he  may  show 
that  the  person  relying  on  it  is  estopped  from  setting 
it  up,  since  that  is  not  to  deny  its  conclusive  effect  as  j 
to  himself,  but  to  incapacitate  the  other  from  taking  j 
advantage  of  it.  Such  being  the  general  nature  of 
an  estoppel,  it  matters  not  what  is  the  fact  thereby 
admitted,  nor  what  would  be  the  ordinary  and  ^ 
primary  evidence  of  that  fact,  whether  matter  of 
record,  or  specialty,  or  writing  unsealed,  or  mere 
parol ; * * and  this  is  no  infringement  on  the  nile 
of  law  requiring  the  best  e\T.dence,  and  forbidding 
secondary  evidence  to  be  produced  till  the  sources 
of  primary  evidence  have  been  exhausted ; for  the 
estoppel  professes  not  to  supply  the  absence  of  the 
ordinary  instruments  of  evidence,  but  to  supersede 
the  necessity  of  any  evidence  by  showing  that  the 
fact  is  already  admitted;  and  so,  too,  has  it  been 
held,  that  an  admission  which  is  of  the  same  nature 
as  an  estoppel,  though  not  so  high  in  degree,  may 
be  allowed  to  establish  facts,  which,  were  it  not  for 
the  admission,  must  have  been  proved  by  certam 
steps  appropriated  by  law  to  that  pm’pose  (^). 


{g)  2 Sin.  L.  C.  693 
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Estoppels  are  of  tliree  kinds ; L,  by  matter 

of  record;  II.,  by  deed;  III.,  by  matter 
in  pais. 

^ .B.  Tlie  first  two  are  reciprocal,  tbe  last  is  not 
necessarily  so. 

I.  The  highest  species  of  estoppel  is  that  by  matter 
of  record  on  the  principle  interest  reipuhlicce  ut  sit 
Mis  litium'’:  but  judgments  are  of  two  kinds,  viz. 
judgments  in  rem,  and  judgments  in  personam,  the 
respective  effects  of  which  by  way  of  estoppel  are 
Aery  different.  A judgment  in  rem  is,  according  to 
Lord  Coke,  one  AA^hich  is  pronounced  by  a competent 
tribunal  upon  the  status  of  some  particular  subject- 
matter,  either  a thing  Or  a person.  No  perfectly 
satisfactoiy  definition  of  a judgment  in  rem  Ijas, 
however,  yet  been  given  (/i).  The  chief  instances 
in  modern  times  are  to  be  found  in  the  Ecclesiastical, 
Admiralty,  Probate,  and  Prize  Courts  (2),  and  upon 


CO  Institutes  of  Justinian  by  Sandars,  L.  iv.  tit.  vi.  s 1 Dittn 
;)y  Ortolan  s.  1954.  See  the  judgments  of  Mr.  Justice  Holloway 

^^aranma,  2 Mad.  H.  L Eep  276 

" R st  “ry  “ ” V,  cj: 

*1.  defines  a judgment 

rem  as  a final  judgment,  order  or  decree  of  a competent  court 

f probate,  matrimonial,  admiralty  or  insolvency 

■ «al  character,  or  which  declares  any  person  to  be  enlitled.  to  any 

ov  S^e“  fi  r’  tbi-g  not  as  against 

ny  specified  person,  but  absolutely.”  ^ 

■ (0  Uvglies  T.  Cornelius,  2 Shower,  232. 
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questions  of  legitimacy  (wj),  marriage,  and  the  like. 
A certificate  of  a judge  under  the  Parliamentary 
Elections  Act,  1868,  finding  that  a person  claiming 
a seat  has  been  duly  elected  is  a judgment  in  rem  (w). 
A judgment  in  bankruptcy  proceedings  has  the  effect 
of  a judgment  in  rem,  but  this  effect  it  owes  to  the 
Bankruptcy  Act.  Judgments  in  rem  are  binding 
not  only  on  the  parties  to  the  proceedings  but  upon 
all  the  world,  and  not  only  on  the  tribunals  of  the 
country  where  pronounced,  but  on  the  tribunals  of 
other  countries : but  this  doctrine  is  subject  to  the 
qualification,  that  such  a judgment  to  operate  byway 
of  estoppel  must  not  have  been  obtained  by  fraud, 
must  not  carry  a manifest  error  on  its  face,  and  must 
not  be  contrary  to  natural  justice. 

A judgment  in  personam,  or  more  correctly  inter 
partes,  is  conclusive,  however,  only  between  the  par- 
ties to  the  record  and  their  privies,  upon  the  maxim 

Res  inter  alios  acta  alteri  nocere  non  delete  The 
rule,  therefore,  is  this,  that  as  between  the  parties 
to  the  record  and  their  privies,  the  facts,  actually 
decided  by  a court  of  competent  jurisdiction,  cannot 
be  litigated  again  (o),  and  are  conclusive  evidence  of 
the  state  of  the  issue  between  them  {p'). 

The  Court  of  Common  Pleas,  in  a recent  case, 
applied  this  principle  to  the  judgment  of  a county 


{m)  A decision  on  adoption  under  Hindu  law  is  not  a judgment 
in  rem.  Kunhya  Lai  v.  Radnachurn,  7 Cal.  W.  R.  339. 

(ti)  Way  good  v.  James,  38  L.  J.,  C.  P.  195;  L.  R.,  4 C.  P.  361. 
(o)  Cf.  Act  VIII.  of  1859,  s.  2. 

{p)  Boileau  v.  Button,  2 Exch.  665. 
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court  (y);  but  in  banlvruptcy  the  consideration  for 
a judgment  debt  can  always  be  inquired  into  (?•). 

The  tests  whether  this  rule,  which  is  founded  on 
the  maxim  Hes  judicata  -pro  veritate  accipitur  ” 
applies  are  1st,  that  the  thing  must  be  the  same; 
and  one  of  the  criteria  of  the  identity  of  two  suits 
on  considering  a plea  of  judicata  is  the  inquiring 
whether  the  same  evidence  would  support  both  (s) ; 
ind,  that  the  person  to  be  affected  by  the  judgment 
must  be  party  or  privy  to  the  proceedings  in  which 
It  was  given.  Therefore  the  judgment  against  a 
man  in  a civil  suit  is  not  evidence  against  him  on  a 
criminal  trial,  and  vice  versa.  So  a judgment  against 
a man  in  his  indi^ddual  character  is  not  evidence 
against  him  when  suing  in  a representative  character, 
and  vice  versa.  In  an  administration  suit,  a judg- 
ment recovered  against  executors,  who  were  also  trus- 
tees of  the  real  estate,  was  held  to  be  only  primd  facie 
cadence  of  a debt  against  the  persons  interested  in 
the  real  estate  {t).  It  has  been  held,  in  the  Divorce 
Court,  that  a decree  founded  upon  the  evidence  of 
the  parties  does  not  estop  them  from  controverting  the 
facts  so  found  in  another  suit,  where  their  evidence 
IS  inadmissible  {u).  A judgment  only  operates  by 


23  W.  ’ 

De  G.,*F  *■'  StenaH,  4 

(<)  nmey  T.  Wm.  L.  R.,  14  Eq.  438,  41  L,  J,  Ch.  698. 

(,tt)  Stoate  V.  Stoate,  2 S.  & T.  233. 
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way  of  estoppel  upon  the  point  actually  decided,  and 
is  not  even  evidence  of  any  matter  which  came  col- 
laterally in  question,  although  within  the  jurisdiction 
of  the  court,  or  of  any  matter  to  be  inferred  by  argu- 
ment from  the  judgment  (x).  Thus,  a judgment  of 
conviction  on  an  indictment  for  forging  a biU^  of 
exchange,  though  conclusive  as  to  the  prisoner  being 
a convicted  felon,  is  not  only  not  conclusive,  but  is 
not  even  admissible  evidence  of  the  forging  in  an 
action  on  the  bill  (y).  It  is  also  important  to  bear 
in  mind  that  the  validity  of  a judgment  of  a court 
of  competent  jurisdiction  upon  parties  legally  before 
it  may  be  questioned  on  the  ground  that  it  was  pro- 
nounced through  fraud,  connivance  or  covin  of  any 
description,  or  not  in  a real  suit,  or  if  pronounced 
in  a real  and  substantial  suit  between  parties  who 
were  really  not  in  contest  with  each  other  (z). 

It  is  unnecessary  to  give  evidence  of  facts  which 
are  admitted  in  pleading;  nor  can  evidence  re- 
ceived to  dispute  such  admissions.  The  17th  Rule 
of  the  19th  Order  provides,  that  every  allegation  oi 
fact  in  any  pleading  in  an  action,  not  being  a petition 
or  summons,  if  not  denied  specificaUy  or  by  necessary 
implication,  or  stated  to  be  not  admitted  in  the 
pleading  of  the  opposite  party,  shaU  be  taken  to  be 
admitted,  except  as  against  an  infant,  lunatm,  or 
person  of  unsound  mind  not  so  found  by  inquisition ; 

(a;)  Per  De  Grey,  C.  J.,  in  The  DucJiess  of  Kingston's  case,  2 

Smith’s  L.  C.  680.  . t i?  T 

(t/)  Per  Blackburn,  J.,  Castrigne  v.  Imrie,  4 L.  R.,  L.  & i. 

434. 

(z)  Earl  of  Bandon  v.  Becher,  2 Cl.  & Pin.  510. 


ON  ADMISSIONS. 


233 


and  bj  the  22nd  Rule  of  the  same  Order,  the  denial 
must  not  be  evasive,  but  must  answer  the  point  of 
substance.  By  the  23rd  Rule,  the  bare  denial  of  a con- 
tract is  only  a denial  of  the  making  of  the  contract  in 
fact,  and  not  of  its  legality  or  sufficiency  in  law,  whether 
with  reference  to  the  Statute  of  Frauds  or  othenvise. 
In  a chancery  suit,  if  a defendant  stated  in  his  answer 
that  “ he  believes,”  or  “ has  been  informed  and  be- 
lieves,” that  a fact  is  true,  this  was  an  admission; 
but  where  he  stated  that  he  “ has  been  informed,” 
vithout  any  statement  as  to  his  belief,  there  is  no 
admission  (a).  It  has  beep  held  that  such  admis- 
sions of  a fact  on  the  record  amount  only  to  a waiver 
of  proof  of  that  fact ; and  that  if  the  adverse  party 
seeks  to  have  any  inference  drawn  from  the  fact  so 
admitted  he  must  jDrove  it  like  any  other  fact  (5). 

On  the  general  principle,  a verdict  and  comdction 
for  non-repair  of  a highway  estops  the  convicted 
party  or  parish  from  disputing  subsequently  their 
liability  to  repair  the  highway  (c).  But  a conviction 
for  obstructing  a highway  does  not  estop  the  con- 
■vdcted  person  fr’om  maintaining  trespass  against  a 
prosecutor  in  resjDect  of  the  same  higliAvay ; for  the 
pioceedings  are  not  between  the  same  parties  in 
respect  of  the  same  right  (</). 

Rot  only  are  the  majority  of  foreign  judgments 
in  rem,  but  all  foreign  judgments  in  personam  are. 


(a)  Daniell’s  Chancery  Practice,  vol.  i.  p.  742. 

{h)  EdmnndB  v.  Groves,  2 M.  & W.  642 ; cf.  Brown  v.  Newall, 
2 :M.  & C.  676. 

(rf)  B.  V.  Havghton,  1 E.  & B.  601. 

{d)  Betrie  v.  Knttall,  11  Ex.  509. 


234 


LAW  OF  EVIDENCE. 


for  the  purposes  of  estoppel,  on  a footing  analogous 
to  home  judgments  {d  ).  It  is  an  important  and  in- 
teresting question  how  far  a foreign  judgment  is 
liable  to  examination  in  a home  tribunal.  It  was 
finally  decided  by  the  House  of  Lords  in  Castrique 
V.  Imrie  (e),  and  the  Judicial  Committee  of  the  Privy 
Council  m Messina  v.  Petrococchino  {f),  that  the 
home  tribunal  cannot  act  as  a court  of  appeal  from  the 
foreign  tribunal,  i.  e.,  a foreign  judgment  cannot  be 
impeached  as  being  erroneous  on  the  merits  or 
founded  on  a mistake  either  of  fact  or  law.  Even 
where  the  law  applied  is  English  law,  and  a mistake 
of  English  law  is  apparent  on  its  face,  the  judgment 
of  the  foreign  court  is  still  binding  {ff).  There  still 
remains  one  possible  question — supposing  the  foreign 
court  to  have  wiLfuUy  refused  to  apply  English  law, 
when  by  the  comity  of  nations  it  is  applicable,  is  its 
judgment  then  impeachable  in  an  English  court? 
Lord  Hatherley  is  eHdently  of  opinion  that  it  is  (A), 
and  this  opinion  is  probably  correct. 

Where  a settlement  was  made  in  England  on  a 
marriage  between  a Turk  domiciled  in  England  and 
an  English  lady,  the  former  promising  to  reside 
always  in  England,  Hall,  V.-C.,  held  that  a Turkish 
court  could  not,  by  a decree  of  divorce  pronounced 
without  notice  to  the  wife  or  other  persons  interested 


(^d)  Duchess  of  Kingston'' s case,  2 Smith’s  L.  C.  679;  Riccardo 
V,  Oarcias,  12  Cl.  & .rin.  368. 

(e)  L.  E.,  4 E.  & I.  416;  39  L.  J.,  C.  P.  350;  19  W.  E.  1. 

(/)  L.  E.,  4 P.  C.  160;  41  L.  J.,  P.  C.  27;  20  W.  E.  451. 

(^)  See  Godard  v.  Gray,  19  W.  E.  349;  L.  E.,  6 Q.  B.  139. 

(li)  See  Simpson  v.  Fogo,  1 J.  & H.  18. 
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under  the  settlement,  make  void  the  settlement  (2), 
But  an  English  composition  deed  made  before  a 
colonial  judgment  is  no  defence  to  an  action  on  such 
judgment  in  an  English  court  (/«). 

The  judgment  of  a Court  of  Domicile  is  binding 
on  the  Courts  of  Nationality  as  to  any  question  of 
nationality  arising  between  the  same  parties  (Z). 


II.  The  next  species  of  estoppel  is  by  instruments 
under  seal ; and  this  kind  of  estoppel,  as  in  the  case 
of  estoppel  by  record,  is  equally  binding  on  the  par- 
ties to  the  deed  and  those  who  claim  under  them  (m). 

The  principle  is,  that  where  a man  has  entered  into 
a solemn  engagement  by  deed  under  his  hand  and 
seal,  as  to  certain  facts,  he  shall  not  be  permitted  to 
deny  any  facts  which  he  has  so  asserted  But 

this  only  applies  in  an  action  or  proceeding  based  on 
the  deed  in  question  j in  a collateral  action  there  is 
no  such  estoppel  (0).  A lease  is  evidence  for  and 
against  a lessee  of  the  terms  on  which  he  holds,  and 
also  for  an  assignee  who  claims  under  him  (jy).  So, 

(i)  Colliss  T.  Hector,  L.E.,  19  Eq.  334;  23  W.  R.  486-  44  L J 
Ch.  267.  ’ ■ ■’ 


(70  EllU  V.  McHenry,  L.  E.,  6 C.  P.  228;  40  L.  J.,  C P 
W.  E.  603.  ■ ' 


109;  19 


(7)  Doglioniy.  Crispin,  L:  E.,  1 E.  & I.  301;  36  L J 
129. 


, P.  & M. 


(w)  With  a few  exceptions  estoppel  by  deed  does  not  apply  in 
India.  See  Bonzelle  v.  Kedarnath  Chuckerhutty,  7 Bengal,  L.  E. 


(«)  Per  Taunton,  J.,  Bowman  v.  Taylor,  2 A.  & E 291 

(fl)  See  judgment  of  Wood,  V.-C.,  in  Carter  y.  Carter,  3 K.  & J. 
644, 

(y?)  Houghton  v.  Koenig,  18  C.  B.  236. 
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a recital  in  a deed  is  evidence  against  him  who 
executed  the  deed,  and  against  every  person  claiming 
under  him(<^).  It  may  be  here  remarked,  that  the 
substance  of  a recital  carries  with  it  the  context ; 
and,  in  a record,  is  conclusive  evidence  of  collateral 
matter  which  was  necessary  to  support  the  ground- 
work of  the  judgment  (r).  In  construing  recitals  in 
deeds,  and  determining  how  far  they  operate  as  estop- 
pels on  the  parties,  the  effect  must  be  gathered  from 
the  apparent  intention  of  the  instrument  (5).  The 
recital  in  a deed  of  a former  deed  between  the  same 
parties  proves,  as  between  such  parties,  so  much  of 
the  former  deed  as  is  recited,  and  no  more  (t). 

A recital  is  conclusive  evidence  against  parties 
onlv  where  it  is  distinctly  antecedent  to,  and  related 
to,  the  substance  of  the  deed.  The  law  on  this  point 
is  thus  laid  down  by  Parke,  B.,  in  Carpenter  v. 
Buller  (m).  “ If  a distinct  statement  of  a particular 

fact  is  made  in  the  recital  of  an  instrument  under 
seal,  and  a contract  is  made  with  reference  to  that 
recital,  it  is  clear  that  as  between  the  parties  to  such 
instrument  and  in  an  action  upon  it,  it  is  not  competent 
for  the  party  bound  to  deny  the  recital.  The  same 
learned  judge  also  lays  down  that  a recital,  even  in 
an  instrument  not  under  seal,  may  be  conclusive  to 
the  same  extent.  In  other  cases  recitals  are  treated 


iq)  Com.  Dig.  Evid.  (B.  5);  Gmyn  y.  Neatly  37  L.  J.,  Ex.  122; 
L.  E.,  3 Ex.  209;  16  W.  R.  1209. 

(?•)  B.  V.  Hartington,  4 E.  & B.  780. 

(s)  Stronghill  v.  Buck,  19  L.  J.,  Q.  B.  209. 

(0  Oillett  V.  AUott,  7 A.  & E.  783.  „ -p  ^00 

(«)  8 M.  & W.  212;  cf.  Lainson  v.  Tremcre,  1 A.  & E.  / J--. 
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as  prima  facie  evidence  wliicli  may  be  rebutted.  A 
party  to  a deed  is  not  estopped  from  showing  that 
it  is  void  from  fraud  or  illegality,  or  fi’om  having 
been  executed  by  him  while  under  duress  or  while  a 
minor.  When  an  educated  person,  who,  by  very 
simple  means,  might  have  ascertained  what  are  the 
contents  of  a deed,  is  induced  to  execute  it  by  a false 
representation  of  such  contents,  it  is  doubtful  whether 
he  may  not,  by  executing  it  negligently,  be  estopped 
between  himself  and  a person  who  innocently  acted 
upon  the  faith  of  the  deed  being  a valid  one  {x). 
Infants  are  not  bound  by  recitals  in  deeds  executed 
by  their  guardians  (y),  but  married  women  are 
estopped  by  recitals  in  deeds  by  which  they  are 
bound  {z),  and  a fortiori  by  such  deeds.  The  en- 
grossment of  a deed  tendered  for  execution  will  ope- 
rate as  an  admission  by,  but  not  as  an  estoppel  against, 
the  party  tendering  it  («). 

Ill*  TiStoppels  by  matter  of  pais.  In  Lyon  v. 
Reed  (^),  Parke,  B.,  says  of  such  estoppels : — They 
are  all  acts  which  anciently  really  were,  and  in  con- 
templation of  law  have  always  continued  to  be,  acts 
of  notoriety,  not  less  fonnal  and  solemn  than  the 
execution  of  a deed,  such  as  livery  of  seisin,  entry, 
acceptance  of  an  estate,  and  the  like.  Whether  "a 

(a?)  Per  Mellish,  L.  J.,  Hunter  v.  Walters,  20  W.  11.  220;  41 
1,.  J.,  Ch.  1/5;  L.  R.,  7 Ch.  75. 

(y)  See  Milner  v.  Lord  Harervood,  18  Vesey,  274. 

(z)  Jones  V.  I^ost,  L.  R.,  7 Ch.  776;  20  W.  R.  793. 

(fl)  Bulley  V.  Bulley,  L.  R.,  9 Ch.  739;  44  L.  J.,  Ch.  79;  22 
W.  ]{.  779. 

(,h)  13  M.  & W.  309. 
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party  had.  or  had  not  concurred  in  an  act  of  this  sort, 
was  deemed  a matter  which  there  could  be  no  diffi- 
culty in  ascertaining,  and  then  the  legal  conse- 
quences followed.”  But  the  courts,  both  of  law  and 
equity,  have  extended  the  doctrine  to  cases  where 
the  notoriety  is  less  solemn  and  formal.  Hence  the 
doctrine,  “when  one,  by  his  words  or  conduct,  wil- 
fully causes  another  to  believe  the  existence  of  a cer- 
tain state  of  things  and  induces  him  to  act  on  that 
belief  so  as  to  alter  his  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a diffe- 
rent state  of  things  as  existing  at  the  same  time”(c). 

By  the  term  “wilfully”  in  the  above  rule  it  has  been 
laid  down  {d),  that  “we  must  understand  if  not  that 
the  party  represents  that  to  be  true  which  he  knows 
to  be  untrue,  at  least  that  he  means  his  representa- 
tion to  be  acted  upon  and  that  it  is  acted  upon 
accordingly,  and  if,  whatever  a man’s  real  intention 
may  be,  he  so  conducts  himself  that  a reasonable 
man  would  take  the  representation  to  be  true  and 
believe  that  it  was  meant  that  he  should  act  upon  it,  . 
and  does  act  upon  it  as  true,  the  party  making  the 
representation  would  be  equally  precluded  from  con-  •, 
testing  its  truth  and  conduct  by  negligence  or  omis- 
sion  where  there  is  a duty  cast  upon  a person,  by  ] 
usage  of  trade  or  otherwise,  to  disclose  the  truth,  j 
may  often  have  the  same  effect.  As,  for  instance,  a | 
retiring  partner  omitting  to  inform  his  customers  of 
the  fact,  in  the  usual  mode,  that  the  continuing  part- 

((?)  Per  Lord  Denman,  PicMrd  v.  Sears,  G A.  & E.  474 ; cf. 
Attorney- General  y.  Stephens,  1 K.  & J.  724. 

{d)  Per  Parke,  B.,  Freeman  v.  Coohe,  2 Exch.  663. 
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ners  were  no  longer  authorized  to  act  as  his  agents, 
is  bound  hj  all  contracts  made  by  them  with  third 
persons  on  the  faith  of  their  being  so  authorized.” 
Some  of  the  recognized  propositions  of  an  estoppel 
in  pais  ” were  mentioned  by  the  Coimt  of  Common 
Pleas  in  a recent  case  (e).  One  of  them  was  thus 
laid  down  : — “ If  in  the  transaction  itself  which  is  in 
dispute  one  has  led  another  into  the  belief  of  a cer- 
tain state  of  facts  by  conduct  of  culpable  negligence 
calculated  to  have  that  result,  and  such  culpable 
negligence  has  been  the  proximate  cause  of  leading, 
and  has  led,  the  other  to  act  by  mistake  upon  such 
belief  to  his  prejudice,  the  second  cannot  be  heard 
afterwards  as  against  the  first  to  show  that  the  state 
of  facts  referred  to  did  not  exist.”  In  this  case  it 
was  held  that  the  defendants  were  not,  under  the 
circumstances,  estopped  from  showing  that  certain 
goods  alleged  to  have  been  delivered  to  them  as  car- 
riers had  never  reached  their  hands,  although  the 
plaintiff  had  received  from  them  advice  notes  for 
such  goods.  These  doctrines  do  not  however  apply 
to  a statement  of  a fact  not  yet  in  existence,  nor  to  a 
matter  of  future  intention  (/). 

The  six  following  are  the  most  important  kinds  of 
estoppels  by  matter  of  pais  :—{l)  A tenant,  during 
his  possession  of  the  premises,  cannot  deny  that  the 
landlord  under  whom  he  has  entered,  or  to  whom  he 


(e)  Carr  v.  London  and  North  Western  Railway,  L.  K.,  10  C P 
316;  44  L.  J.,  C.  P.  109;  23  W.  R.  747. 

(/)  Banh  of  Louisiana  y.  Banh  of  New  Orleans,  43  L.  J., 
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has  paid  rent,  had  title  at  the  time  of  his  admission  {jj), 
and  this  extends  to  the  case  of  lodgers.  “ hhe  secu- 
rity of  landlords  would  be  infinitely  endangered  if 
such  a proceeding  were  allowed  ” (A) ; and  even  it 
a tenant  consents  to  give  up  possession  to  a person 
claiming  to  be  the  landlord,  such  person  is  estopped 
as  the  tenant  would  have  been  from  disputing  the 
landlord’s  title  (^.  So,  where  a person  had  dealt 
with  property  as  an  executor  d&  son  toi  t,  his  paj  ~ 
ment  of  rent  to  the  superior  landlord  was  held  to 
estop  him  from  denying  his  liability  as  assignee  to 
perform  the  covenants  in  the  lease  (A).  Nevertheless 
a tenant,  although  he  cannot  be  permitted  to  pro\e 
that  his  landlord  had  no  title,  at  the  time  of  entiy, 
may  show  that  his  title  has  expired  (1).  So,  too,  a 
person  who  enters  on  land  by  the  licence  of  the  part^ 
in  possession  is  estopped  Irom  denying  the  title  of 
such  party  to  such  possession  (m).  Conversely,  a 
landlord  who  has  granted  a lease  is  estopped  from 
alleging  his  want  of  title,  and  this  ^whether  the 
lease  is  by  deed  or  not.  Payment  of  rent  and  receipt 
of  rent  alike  raise  strong  presumptions  of  tenancy, 
but  do  not  operate  by  way  of  estoppel ; for,  ‘‘  when  a 
tenancy  is  attempted  to  be  established  by  mere  pay- 


{g)  Ind.  Ev.  Act,  s.  116. 

(Ji)  Per  Lord  Ellenborough,  Balls  v.  ^i^estmood,  2 Camp. 

(i)  Boe  V.  Mills,  2 B.  & Ad.  17.  -r,  oa 

\i)  WillUru  T.  HeMes,  L.  E..  9 C.  P.  171 , 43  L.  J..  C.  P.  80 , 

22  W.  E.  317.  • , . c 7 Q 

(Z)  England  y.  Slade,  4 T.  K.  682;  cf.  Langford  v.  Selmes,  3 

Kay  & J.  220. 

(?n.)  Doe  V.  Baytoi),  3 A.  & E.  188. 
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ment  of  rent,  without  any  proof  of  an  actual  demise 
or  of  the  tenant’s  having  been  let  into  possession  by 
the  person  to  whom  the  payment  was  made,  evidence 
is  always  admissible  on  the  part  of  the  tenant  to  ex- 
plain the  payment  of  rent  and  to  show  oh  whose 
behalf  such  rent  was  received  ” (n). 

(2)  A bailee  (o)  is  estopped  from  denying  that 
his  bailor  had,  at*  the  time  the  bailment  was  made, 
authority  to  make  it  (p).  But  when  the  bailee  is 
e\hcted  by  title  paramount  he  can  set  up  that  title 
against  the  bailor  (q). 

(3)  A licensee  (r)  is  estopped  from  denying  the 
title  of  the  licensor  to  grant  the  licence.  Thus,  a 
licensee  of  a patent  cannot  dispute  the  title  of  the 
patentee.  This,  like  the  two  preceding  kinds  of 
estoppel  in  pats,  rests,  according  to  Lord  Westbury, 
on  the  principle  that,  to  say  that  could  be  disputed 
IS  a proposition  inconsistent  with  the  laAv,  and  would 
be  equally  inconsistent  with  the  ordinary  reason  and 
good  sense  of  mankind  ” (s) . 

(4)  An  agent  is  estopped  from  denying  the  title 
of  his  principal  (t). 

(o)  The  acceptor  of  a bill  of  exchange  (m)  is 
estopped  from  denying  the  capacity  of  the  drawer  to 


(«)  Per  Patteson,  J.,  J)oe  v.  Francis,  2 M.  & R.  Sc.  App  67 
(o)  Ind.  Et.  Act,  s.  117, 

Gosling  v.  Birnie,  7 Bing.  3.S8. 

(?)  Biddle  v.  Bond,  6 B.  & S.  225. 
ir)  Ind.  Ev.  Act,  8.  117. 

(«)  Sec  Crossley  t.  Bixon,  10  H.  L.  Cas.  304. 

(t)  Dixon  V.  Hammond,  3 B.  & Aid.  310. 

(w)  Ind.  Ev.  Act,  s.  117, 

P. 
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draw  (x)  or  indorse  ( y)  the  bill,  and  from  denying 
the  genuineness  of  the  drawer’s  signature  (z);  and 
both  the  acceptor  and  drawer  of  an  accommodation 
bill  are  estopped  from  denying  its  validity  (a).  But 
when  the  acceptor  of  a biU,  drawn  and  indorsed  in 
the  name  of  a firm  of  solicitors,  had  assented  to  its 
being  drawn  by  one  member  of  a firm  for  a purpose 
not  connected  with  the  partnership  and  without  the 
authority  of  the  other  partner,  it  was  held  that,  in  an 
action  on  the  biU,  such  acceptor  was  stiU  not  estopped 
from  traversing  the  indorsement  by  authority  of  the 
firm  (6). 

A subsequent  acknowledgment  of  a forged  sig- 
nature to  a bill  cannot  operate  as  an  estoppel  (c), 
nor  does  the  payment  of  a bill  upon  which  a 
man’s  acceptance  has  been  forged  make  him  liable 
to  pay  a second  similarly  forged  acceptance,  even 
without  notice  of  repudiation  (d).  However,  when 
the  defendant  accepted  a bill  of  exchange,  which 
by  agreement  was  both  drawn  and  indorsed  in 
the  name  of  a deceased  person,  it  was  held 
that  he  was  estopped  from  denying  the  indorse- 
ment (e). 

(6)  Where  a party,  having  an  interest  in  property, 


(a?)  Sanderson  v.  Collman,  4 M.  & G.  209. 

(y)  Pitt  V.  ChappeloTO,  8 M.  & W.  616. 

(z)  Sanderson  v.  Collman,  ubi  supra. 

(a)  Phillips  V.  Im  Thurn,  18  C.  B.,  N.  S.  694. 

(&)  Garland  v.  Jacomh,  L.  E.,  8 Ex.  216. 

(c)  Brooh  T.  Hook,  40  L.  J.,  Ex.  50;  L.  R.,  6 Ex.  89;  19  W.  R. 
508. 

{d)  Morris  v.  Bethel,  L.  R.,  5 C.  P.  47;  19  W.  R.  137. 

(e)  Ashpitel  y.  Bryan,  3 B.  & S.  474;  5 B.  & S.  723. 


ON  ADMISSIONS. 


243 


stands  by  and  permits  ajiother  to  deal  with  such  pro- 
perty, as  if  he  were  the  absolute  owner,  and  as  if 
there  were  no  such  secret  equity,  he  will  not  be  per- 
mitted to  assert  such  secret  equity  against  those  with 
whom  the  apparent  owner  has  dealt.  This  doctrine 
was  discussed  at  length,  in  the  case  of  Ramsden  y. 
Dyson  (/)  in  the  House  of  Lords,  when  the  follow- 
ing valuable  canons  were  laid  down  by  the  law 
Lords : (1).  “ If  a stranger  begins  to  build  on  land 

supposing  it  to  be  his  own,  and  the  real  owner,  per- 
ceiving his  mistake,  abstains  from  setting  him  right, 
and  leaves  him  to  persevere  in  his  error,  a Court  of 
Equity  will  not  afterwards  allow  the  real  owner  to 
assert  his  title  to  the  land.  (2).  But  if  a stranger 
builds  on  land  knowing  it  to  be  the  property  of 
another,  equity  not  prevent  the  real  owner  from 
aftenv'ards  claiming  the  land,  with  the  benefit  of  all 
the  expenditure  upon  it.  (3).  So  if  a tenant  budds 
on  his  landlord’s  land  he  does  not,  in  the  absence  of 
specif  circumstances,  acquire  any  right  to  prevent 
e landlord  from  taking  possession  of  the  land  and 
ui  ngs  when  the  tenancy  has  determined.”  Lord 
KingsdoAvn,  affirming  the  principles  of  the  case  of 
Gregory  Michell  {g),  laid  down  the  following 

* 11  j ^ rerhal  agreement  with 

a landlord  for  a certain  interest  in  land,  or  what 

amounts  to  the  same  thing  under  an  expectation 
created  or  encouraged  by  the  landlord  that  he  shall 
‘ave  a certain  interest,  takes  possession  of  such  land 


(/)  L.  R.,  1 E.  & I.  129. 
(y)  18  Ves.  328. 

M 2 
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with  the  consent  of  the  landlord,  and  upon  the  faith 
of  such  promise  or  expectation  with  the  knowledge 
of  the  landlord  and  without  objection  by  him  lays 
out  money  upon  the  land,  a Court  of  Equity  wiU 
compel  the  landlord  to  give  effect  to  such  promise  or 
expectation.”  Nor  is  this  doctrine  restricted,  appa- 
rently, to  cases  where  the  party  standing  by  is  aware 
of  his  title  (h).  So,  where  a wife  allows  her  husband 
to  spend  the  income  of  her  separate  estate,  he  is  not 
accountable  to  her  afterwards  for  it  (i),  nor  can  she 
receive  any  portion  thereof  after  his  death.  When 
an  insurer  of  a ship  has  accepted  notice  of  abandon- 
ment, with  full  knowledge  of  the  facts  of  the  loss,  he 
is  estopped  from  afterwards  denying  a total  loss  or 
relying  on  a breach  of  warranty  (A). 

As  connected  with  this  subject  we  may  notice  the 
extensive  ground  for  relief  in  equity  which  arises 
from  the  principle,  that  where  a party  is  drawn  into 
a contract  by  misrepresentation,  he  has  his  option  of 
avoiding  or  enforcing  the  contract.  This  doctrine 
affects  not  only  the  parties  to  the  agreement,  but  aU 
who  induce  others  to  enter  into  it,  and  applies  not 
only  where  statements  were  made  which  are  false  in 
fact,  but  where,  although  false  in  fact,  they  were  be- 
heved  to  be  true  by  the  person  making  them,  if  such 
person  in  the  due  discharge  of  his  duty  ought  to  have 
known,  or  formerly  knew  and  ought  to  have  remem- 
bered, that  they  were  false.  The  law  upon  this  head 


(A)  Teasdcble  v.  Teasdale,  1 Macn.  Select  Cases  in  Equity,  1/0. 
(i)  Smith  V.  Lord  Camelford,  2 Ves.  jun.  716. 

(7i)  Provincial  Insurance  Co.  y.  Leduc,  22  W.  R.  939. 
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was  compendiously  stated  by  Lord  Komilly,  M.R.,  in 
Puhford  Y.  Richards  {1),  as  follows:— In  the  case, 
where  the  false  representation  is  made  by  one  who  is 
no  party  to  the  agreement,  entered  into  on  the  faith 
of  it,  the  contract  may  be  avoided,  and  all  that  equity 
can  then  do  is  to  compel  the  person  who  made  the 
representation  to  make  good  his  assertion  as  far  as 
may  be  possible.  In  cases,  however,  where  the  false 
misrepresentation  is  made  by  a person  who  is  party 
to  the  agreement,  the  power  of  equity  is  more  ex- 
tensive ; there  the  contract  itself  may  be  set  aside, 
if  the  nature  of  the  case  and  condition  of  the  parties 
■will  admit  of  it,  or  the  person  who  made  the  assertion 
may  be  compeUed  to  make  it  good.  The  distinction 
between  the  cases  where  the  person  deceived  is  at 
liberty  to  avoid  the  contract,  or  where  the  court  wiU 
affirm  it  giiung  him  compensation  only,  are  not 
very  clearly  defined.  This  question  usually  arises 
on  the  specific  performance  of  contracts  for  the  sale 
of  property ; and  the  principle  which  I apprehend 
governs  the  cases,  although  it  is  in  some  instances 
of  very  difficult  application,  and  leads  to  refined 
distinctions,  is  the  following,  namely, — that  if  the 
representation  made  be  one  which  can  be  made  good, 
the  party  to  the  contract  shall  be  compelled  or  may 
be  at  liberty  to  do  so ; but  if  the  representation  made 
1^  one  which  cannot  be  made  good,  the  person 
deceived  shall  be  at  liberty,  if  he  please,  to  avoid 
t e contract.  Thus,  if  a man  misrepresents  the 
tenure  or  situation  of  an  estate,  as  if  he  sell  an 


(Z)  17  Bcav.  95;  cf.  Smith  v.  Kay,  7 H.  L.  Cas.  750. 
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estate  as  freehold  which  proves  to  be  copyhold  or 
leasehold,  or  if  he  describes  it  as  situate  witliin  a 
mile  of  some  particular  town,  when,  in  truth,  it  is 
several  miles  distant,  such  a misrepresentation,  as  it 
cannot  be  made  true,  would,  at  the  option  of  the 
party  deceived,  annul  the  contract ; but  if  the  pro- 
perty be  subject  to  incumbrances  concealed  from  the 
purchaser,  the  seller  must  make  good  his  statement 
and  redeem  those  charges;  and  even  in  the  cases 
where  the  property  is  subject  to  a small  rent  not 
stated,  or  the  rental  is  somewhat  less  than  it  was 
represented,  the  court  does  not  annul  the  contract, 
but  compels  the  seller  to  allow  a sufficient  deduction 
from  the  purchase-money.  It  does  so  on  this  prin- 
ciple, that  by  this  means  he  in  fact  makes  good  his 
representation,  and  that  the  statement  made  was  not 
such  as  in  substance  deceived  the  purchaser  as  to  the 
nature  and  quality  of  the  thing  he  bought.  With 
respect  to  the  character  or  nature  of  the  misrepre- 
sentation itself,  it  is  clear  that  it  may  be  positive  or 
negative,  that  it  may  consist  as  much  in  the  suppres- 
sion of  what  is  true  as  in  the  assertion  of  what  is 
false ; and  it  is  almost  needless  to  add,  that  it  must 
appear  that  the  person  deceived  entered  into  the 
contract  on  the  faith  of  it.  To  use  the  expression 
of  the  Roman  law  (much  commented  upon  in  the 
argument  before  me),  it  must  be  a representation 
‘ dans  locum  contractui that  is,  a representation 
giving  occasion  to  the  contract,  the  proper  interpre- 
tation of  which  appears  to  me  to  be  the  assertion  of 
a fact  on  which  the  person  entering  into  the  contract 
relied,  and  in  the  absence  of  which  it  is  reasonable 
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to  infer  that  he  would  not  have  entered  into  it ; or 
the  suppression  of  a fact,  the  knowledge  of  which 
it  is  reasonable  to  infer  would  have  made  hitYi 
abstain  from  the  contract  altogether.”  The  fraud 
of  a maiTied  woman  binds  her  separate  estate  in 
equity  (m). 

Acts,  conduct,  manner,  demeanour,  and  ac- 
quiescence will  operate  as  admissions, 
some  of  which  are  rebuttable,  others  are 
not. 

Thus,  the  assumption  of  a character  is  evidence  to 
create  a liability  for  acting  in  it,  so  also  the  tacit 
recognition  of  it  waives  objections  to  its  validity. 
On  this  ground  executors  de  son  tort  are  liable  for 
interfering  with  the  property  of  a deceased  person. 
When  a person  hj  'holding  himself  out  as  a share- 
holder induces  a company  to  register  him  as  such, 
he  cannot  deny  that  he  is  a shareholder,  in  an  action 
on  such  shares  (tz).  And  where  shares  were  allotted 
to  a person,  in  pursuance  of  an  authority  signed 
by  him  to  have  his  name  entered  as  a shareholder, 
and  he  paid  calls  and  received  a dividend  on  such 
shares,  it  was  held  that  he  was  a shareholder  (o). 
Where  a company,  under  circumstances  which  made 
it  doubtful  whether  the  agreement  was  binding  on 
its  shareholders,  transfen-ed  its  business  to  a new 
company,  one  of  the  terms  of  the  agreement  being 


(m)  Vavglian  v.  Vanderstegen,  2 Drew.  363. 

(n)  Sheffield  Railway  Co.  v.  Woodcock,  7 M.  & W.  574. 

(o)  SewelVs  case,  L.  R.,  3 Ch.  131 ; 16  W.  R.  1031. 
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tliat  the  shareholders  in  the  old  company  should 
receive  shares  in  the  new  company,  and  share  certi- 
ficates were  sent  to  all  the  shareholders  in  the  old 
company,  it  was  held,  that  a shareholder  who  had 
acknowledged  the  receipt  of  and  retained  the  cer- 
tificates, was  a shareholder  in  the  new  company  ; 
but  that  one  who  had  taken  no  notice  of  the  com- 
munication was  not  a shareholder  (p).  In  this. 
Lord  Hatherley  said : — “ No  authority  can  be  found 
for  holding  that  a person,  by  simply  doing  nothing, 
may  be  rendered  liable.  The  mere  fact  of  standing 
by  and  being  told  there  is  something  done  which 
you  have  not  authorized,  cannot  fix  you  with  the 
heavy  liabilities  which  shares  in  a joint  stock  com- 
pany would  create.”  Conversely,  a purchaser  of 
shares  in  a company  from  a person  who  had  become 
the  registered  holder  of  them  by  means  of  a forged 
transfer,  has  been  held  to  be  entitled  to  receive 
compensation  from  the  company  in  the  event  of  his 
being  compelled  to  re-transfer  the  shares  to  their 
proper  owner;  since,  by  holding  out  the  seller  as 
the  registered  owner  of  the  shares,  they  are  estopped 
from  denying  him  to  be  so  after  the  purchaser  has 
acted  upon  such  representation  (§').  And  a similar 
rule  applies  if  a person,  after  receiving  a certificate 
of  the  registration  of  his  shares,  has  repaid  to  the 


(p)  Chains' s case,  40  L.  J.,  Ch.  431;  19  W.  R.  463;  L.  R.,  6 Ch. 
266;  cf.  Ba.nh  of  Hindustan  v.  Alison,  L,  R.,  6 C.  P.  222;  40  L.  J.,  « 
C.  P.  117;  19  W.  R.  505. 

{q)  Re  Bahia,  ^c.  Railrvay  Co.,  16  W.  R.  862;  37  L.  J.,  Q.  B. 
176. 
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vendor  the  amount  of  a previous  call  upon  them  (r). 
Again,  where  commissioners  were  empowered  by  a 
local  act  to  issue  mortgage  securities,  it  was  held 
that  they  could  not,  as  against  a hona  fide  holder  for 
value,  set  up  an  illegality  in  the  original  issue  of 
any  security,  but  were  estopped  from  denying  its 
validity  (5).  And  a company  cannot  rely  on  an 
informality  in  the  issue  of  their  debentures  as  an 
answer  to  a petition  for  winding-up  {€).  Where  a 
company  had  registered  an  assignment  of  debentures, 
it  was  held  that  they  could  not  equitably  set  off 
against  the  transferee  any  claim  which  they  had 
against  the  transferor  (?<).  This  last  doctrine  has 
been  recently  extended  to  a case  where  there  was  no 
registration;  for,  a company  having  received  notice 
of  an  assignment  for  value  of  one  of  their  deben- 
tures, and  acknowledged  the  receipt  by  stamping 
the  duplicate  notice,  Malins,  Y.-C.,  held,  that  this 
stamping  estopped  them  from  setting  up  against  the 
transferee  any  equities  attaching  between  themselves 
and  the  transferor  (u).  AYliere  a person  held  him- 
self out  as  a physician,  he  could  not  formerly  main- 


(r)  Hart  v.  Fi'ontino  Mining  Co.,  L.  K.,  6 Ex.  Ill ; 39  L.  J., 
Ex.  93. 

(a)  Wehl)  T.  Herne  Bay  Commissioners,  L.  R.,  5 Q.  B,  642 ; 40 
L.  J.,  Q.  B.  221;  19  W.  R.  241. 

(^)  Re  Exmouth  Booh  Co.,  43  L.  J.,  Ch.  110;  L.  R.,  17  Eq.  181- 
22  W.  R.  104. 

(?0  Higgs  v.  Noi'th  Assam  Tea  Co.,  L.  R.,  4 Ex.  87;  17  W.  R. 
1125;  followed  by  Lord  Romillyin  Re  North  Assam  Tea  Cb.,L.R., 
10  Eq.  465;  18  W.  R.  126;  cf.  In  re  General  Estates  Co.,  L.  R.,  3 
Ch.  758;  16  W.  R.  919. 

(r)  Brunton's  case,  L.  R.,  19  Eq.  .302;  23  W.  R.  286. 
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tain  an  action  for  fees  as  a surgeon ; but  where,  in 
such  an  action,  it  appeared  that  the  defendant  had 
paid  money  into  court,  it  was  held  that  this 
amounted  to  a recognition  of  the  plaintiff’s  right 
to  sue  {x).  A collector  of  turnpike  tolls,  although 
not  legally  appointed,  has  been  held  capable  of 
maintaining  an  action  for  them  on  a count  for  an 
account  stated,  where  the  defendant  had  paid  part 
and  promised  the  remainder  (y).  And  the  title  of 
an  assignee  in  bankruptcy,  if  not  formally  disputed, 
has  been  held  sufficiently  estabhshed  by  proof  that 
the  defendant  had  treated  with  him  as  such(z). 
But,  where  the  plaintiff  professes  to  sue  in  a par- 
ticular capacity,  it  must  be  strictly  proved,  in  the 
absence  of  such  admission  («).  And  an  admission 
by  a person  in  one  character  is  no  evidence  against 
him  in  another.  Thus,  declarations  by  a person 
before  becoming  an  executor  are  not  evidence  against 
him  in  that  office  (5).  Generally,  however,  it  is  a 
rule,  as  laid  down  by  Lord  EUenborough,  that  any 
recognition  of  a person  standing  in  a given  relation 
to  others  is  primd  facie,  but  not  conclusive,  evidence 
against  the  person  making  the  recognition,  that  such 
relation  exists  (c).  The  value  of  such  evidence  wiQ 
depend  entirely  on  the  circumstances  (ol).  In  a 


(x)  lApscombe  v.  Holmes^  2 Camp.  441. 

{y)  Peacock  v.  Harris,  10  East,  104. 

(z')  Dickinson  v.  Coward,  1 B.  & Aid.  677. 
{a)  Collins  v.  Carnegie,  1 Ad.  & El.  695. 
(&)  Legge  v.  Edmonds,  25  L.  J.,  Ch.  125. 

(c)  Dickinson  v.  Coward,  1 B.  & Aid.  679. 

(d)  Ibid. 
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recent  case,  it  was  held  by  the  Court  of  Queen’s 
Bench,  that  the  mere  filing  of  an  affidavit  of  proof 
against  the  estate  of  an  insolvent  agent  to  an  un- 
disclosed principal,  after  that  principal  is  known 
to  the  creditor,  is  not  a conclusive  election  by  the 
creditor  to  treat  the  agent  as  his  debtor  (e). 

It  has  been  said ; A declaration,  in  the  presence 
of  a party  to  a cause,  becomes  evidence,  as  showing 
that  the  party,  on  hearing  such  a statement,  did  not 
deny  its  truth.  Such  an  acquiescence,  indeed,  is 
worth  very  httle  where  the  party  hearing  it  has  no 
means  of  personally  knowing  the  truth  or  falsehood 
of  the  statement”  (y).  The  declaration  must,  how- 
ever, have  been  made  on  an  occasion  when  a reply 
from  the  party  might  be  properly  expected  (^). 
AVhere  a notice  of  dishonour,  in  an  action  on  a bill, 
had  been  put  by  the  plaintiff’s  attorney  into  the 
letter-box  of  the  defendant’s  attorney,  and  the  latter, 
shortly  after,  called  on  the  former,  in  consequence, 
as  he  said,  of  what  the  former  had  written ; it  was 
held,  there  was  sufficient  evidence  for  a jury  of  an 
admission  that  notice  had  been  given  (A).  But  a 
merely  conditional  acknowledgment  of  liability  in 
such  a case,  in  the  event  of  a party  primarily  liable 
not  paying,  will  not  dispense  with  the  necessity  of 


(e)  Curtis  v.  Williamson,  L.  R.,  10  Q.  B.  67;  23  W.  E.  236  • 44 
B J.,  Q.  B.  27. 

(/)  Per  Parke,  J.,  Bayslep  v.  Oymer,  1 A.  & E.  163;  cf.  Neile 
V.  Jakle,  2 C.  & K.  709. 

ig)  Boyd  v.  Bolton,  Ir.  R.,  8 Eq.  113. 

(A;  Curie wis  v.  Corfield,  1 Q.  B.  814. 
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formal  notice  (z).  Where,  however,  the  indorser 
of  a bill,  being  told  that  the  holders  are  about  to 
take  proceedings  against  him,  said  he  would  pay  if 
time  was  given  him,  it  was  held  that  he  had  waived 
his  right  to  notice  of  dishonour  (A). 

In  settlement  cases,  proof  that  a parish  has  re- 
lieved for  seven  years  has  been  held  to  be  evidence 
that  the  pauper  was  settled  in  the  parish  (Z).  So, 
evidence  of  relief  given  to  a pauper  residing  out 
of  the  relieving  parish  admits  a settlement  (w). 
But  mere  relief  of  casual  paupers  is  no  evidence 
of  a settlement  (w).  Nor  even  where  the  relieving 
parish  has  enabled  the  pauper  to  remove  to  another 
parish  (o). 

Proof  that  a party  to  an  action  (though  not  him- 
self examined)  has  requested  others  to  give  false 
evidence,  is  evidence  against  him  as  an  admission 
against  his  own  case  (j»). 

Acquiescence  in  an  act  is  evidence  of  an  admis- 
sion ; but,  to  make  it  so,  it  has  been  said  that  it 
must  exhibit  some  act  of  the  mind,  and  amount  to 
voluntary  demeanom:  or  conduct  of  the  party. 
Thus,  if  an  account  be  delivered  and  retained  for 
any  time  without  objection,  it  is  presumed  to  be 


(i)  Hiclts  V.  Duke  of  Beaufort,  4 Bing.  N.  C.  229. 

(fi)  Wood,  V.  Dean,  3 B.  & S.  101. 

(Z)  R.  V.  Barnsley,  1 M.  & S.  377. 

{vi)  B.  V.  Edwinstome,  8 B.  & C.  671. 

(«.)  B.  T.  Chatham,  8 East,  498. 

(o)  B.  V.  Trowbridge,  7 B.  & C.  262. 

( j?)  Moriarty  v.  London,  Chatham  S)'  Dover  Railway  Co.,  L.  K., 
S Q.  B.  314;  39  L,  J.,  Q.  B.  109;  18  W.  R.  625. 
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correct  (q).  So,  where  an  account  has  been  stated, 
and  a biU  given  for  the  amount,  the  debtor  cannot,' 
in  an  action  on  the  bill,  impeach  the  charges  (r). 
And  an  objection  to  one  of  several  items  in  an 
account,  without  remark  as  to  the  others,  is  evi- 
dence of  an  admission  that  they  are  correct  (5).  A 
banker’s  pass  book  is  evidence  of  acquiescence  by 
the  customer  of  the  principles  on  which  the  accounts 
are  made  up  (^).  An  account  sent  by  a creditor 
to  a debtor  has  been  held  in  equity  evidence  of 
a contract  (w);  and  even  where  the  account,  al- 
though made  out,  was  not  sent  in,  a contract  was 
implied  {x\  In  an  action  by  a surety  against  his 
principal,  it  has  been  held  that  the  uncontradicted 
statement  by  the  former  to  the  latter,  that  he  had 
paid  a debt  by  cheque,  is  slight  evidence  of  pay- 
ment (3.).  A notice  to  quit  lands,  which  has  been 
served  and  not  objected  to,  is  evidence  against  the 
tenant  that  the  tenancy  commenced  at  the  season 
0 the  year  when  the  notice  to  quit  expires  (^). 
bo,  in  use  and  occupation,  payment  of  rent  is  evi- 
dence of  a holding,  and  of  its  terms  (a). 

It  is  held  that  a party’s  own  statements  are  evidence 
agamst  himself,  whether  they  corroborate  the  contents 


(g)  Willis  V.  Jernegan,  2 Atk.  252. 

(r)  Knox  v.  Whalley,  1 Esp.  159. 

(«)  Chesman  v.  Coiirt,  2 M.  & G.  307. 

(0  Williamson  v.  Williamson,  17  TV.  R.  607; 
(«)  Morland  v.  Isaac,  20  Beay.  392. 

(a?)  Bruce  v.  Garden,  17  TV.  R.  990. 

(y)  Price  V.  Burra,  6 TV.  R.  40. 

(z)  Tlwmas  v.  Thomas,  2 Camp.  647. 

(o)  Harden  v.  Hesheth,  4 H.  & N.  175. 


L.  R.,  7 Eq.  542. 
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of  a deed,  or  other  written  instrument,  or  not  (b). 
In  such  a case  it  has  been  decided  that  an  abstract  or 
affidavit  used  by  a person  on  a reference  before  a 
Master  to  prove  title  in  himself  may  be  received 
against  him  in  a subsequent  litigation  (c).  But 
the  statement  relied  on  must  be  distinctly  a state- 
ment of  fact,  and  not  merely  an  opinion  or  inference 
of  law  by  the  deponent ; for  in  the  latter  case  he  will 
not  be  estopped  (d).  This  doctrine  seems  to  have 
been  slightly  extended  in  the  case  of  Richards 
V.  Morgan  (e),  in  which  a question  was  raised 
relative  to  the  admissibility  of  certain  depositions, 
which  the  defendant  had  used  in  a Chancery  suit, 
wherein  the  same  facts  were  in  issue.  Crompton,  J ., 
said,  “ A document  knowingly  used  as  true,  by  a 
party  in  a court  of  justice,  is  evidence  against  him  as 
an  admission  even  for  a stranger  to  the  prior  pro- 
ceedings, at  all  events,  when  it  appears  to  have  been 
used  for  the  very  purpose  of  proving  the  very  fact, 
for  the  proving  of  which  it  is  offered  in  evidence  in 
the  subsequent  suit.”  So  it  was  held,  that  an 
examined  copy  of  answers  to  interrogatories,  filed  in 
the  usual  way,  may  be  read  in  evidence  against  the 
person  making  them  in  a subsequent  action  to  which 
he  is  a party,  without  proof  of  his  handwriting  or 
production  of  the  interrogatories  themselves  (/). 

Admissions  are  implied  from  the  form  of  judges 


(J)  Slatterie  t.  Pooley,  6 M.  & W.  664, 

(c)  Pritchard  v,  Bagshawe,  11  C.  B.  457. 

{d)  Morgan  v.  Couchman,  14  C.  B.  100. 

(e)  4 B.  & S.  641. 

(y)  Fleet  v.  Perrins^  37  L.  J.,  Q.  B.  233;  L.  R.,  3 Q-  B.  o3 
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orders  (^) ; from  the  attornments  inferred  from  the  re- 
lation of  landlord  and  tenant  (k) ; and  fr-om  submission 
to  a distress  (i)  ; and  in  many  cases  unanswered  letters 
are  evidence  of  the  statements  which  they  contain  (A). 
But  their  value  will  depend  entirely  on  special  cir- 
cumstances. The  mere  fact  of  their  not  having  been 
answered  will  amount  to  no  recognition  of  their 
accuracy  ; but  they  will  be  receivable  in  conjunction 
Avith  subsequent  statements  made  with  reference  to 
them  by  the  party  to  whom  they  are  addi’essed  (Z). 

It  should  be  remembered  that — 


Admissions,  whether  , written  or  oral,  which 
do  not  operate  by  way  of  estoppel,  con- 
stitute only  prma  facie  and  rebuttable 
evidence  against  their  makers,  and  those 

c aiming  under  them,  as  between  them 
and  others. 


Thus,  although  the  acknowledgment  in  a deed  of 
consideration  money  received  is  conclusive  between 
the  parties  {m),  a receipt  not  under  seal,  and  only 
indorsed  on  the  deed,  is  ovlj  primd  facie  evidence 
that  the  money  has  been  paid  (tz).  So,  a receipt,  in- 
dorsed on  a bill,  and  generally  all  parol  receipts  are 


ig)  14  Q.  B.  202, 


(/i)  Stafford  v.  Till,  4 Bing.  76. 

(i)  Crowley  v.  Vitty,  7 Ex.  219 

® ^ of  Lord 

ilatherlej,  quoted  supra  p.  248. 

(0  Gaskill  T.  Skene,  14  Q.  B.  664. 

(w)  linker  t.  Dewey,  1 B.  & C.  704. 

^ nutcUmon,  I 
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only  primd  facie  evidence  of  payment.  It  has  been 
held,  indeed,  in  an  action  by  assignees  in  a bankrupt  s 
name,  that  a receipt  in  full  of  all  demands  by  the 
nominal  plaintiff  is  conclusive  against  his  assignees  ( o)  j 
but  it  seems  that  this  case  is  not  law  {p) ; and  it  has  ^ 
been  held  that  a plaintiff  who  had  given  the  defendant 
a receipt  for  sold  goods  with  a view  to  defraud  his 
creditors  was  not  estopped  from  shovfrng  that  no 
money  had  passed,  and  that  no  sale  had  ever  taken 
place  {q).  Entries  of  monies  received  are  primd 
facie  evidence  against  the  maker ; but  entries  of 
payments  are  not,  as  a general  rule,  evidence  in  his 
favour,  yet  entries  of  payments  might  be  so  connected 
with  entries  of  receipts,  that  if  the  latter  are  read 
ao-ainst  the  maker,  the  former  would  be  admissible 
in  his  favour  (r). 

The  admission  of  a partner  is  evidence 
against  his  co-partners;  that  of  an  agent 
is  evidence  against  his  principal  and  that 
of  one  of  several  parties  jointly  interested 
is  evidence  against  the  others  or  other  of 
them.  ^ 

Thus,  the  admission  by  one  of  several  plaintiffs 
who  sued  as  partners,  that  the  subject-matter  of  the 
action  was  his  own  personal  contract,  has  been  re- 
ceived as  evidence  to  bar  the  action  {s).  And  gene- 


(o)  Alner  v.  George,  1 Camp.  392. 

{p)  Bones  v.  Foster,  2 H.  & N.  779. 

(<7)  Bowes  T.  Foster,  sup.  « g 

(r)  Per  Kindersley,  V.-C.,  Beeve  v.  Whitmore,  2,  Dr.  & S. 

(s')  Lucas  V.  Be  La  Cour,  1 M.  & b.  249. 
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rally,  in  partnership  transactions,  the  representations, 
although  tortious  or  fraudulent,  of  a partner  are 
binding  on  his  co-partners  (i).  So,  the  admission  of 
a retired  partner  as  to  a partnership  transaction 
while  he  was  in  the  firm,  is  evidence  in  an  action 
against  a continuing  partner  (?z),  and  admissions 
made  by  one  partner  afr:er  dissolution  are  admissible 

to  prove  payment  of  a partnership  debt  after  dis- 
solution (x). 

AVhen  there  is  a joint  interest,  the  admissions  of 
one  party  concerning  a material  fact  within  his 
knowledge,  are  generaHy  evidence  against  another 
party  (y).  Thus,  an  admission  by  one  in  his  cha- 
racter of  executor  is  evidence  against  his  co- 
executor (z) ; and  a receipt  by  one  of  two  trustees  is 
evidence  against  both  (a). 

In  Whitcomb  V.  Whiting  (5),  it  was  held  that  pay- 
ment of  interest  by  one  of  several  drawers  of  a joint 
and  several  promissory  note  takes  it  out  of  the 
Statute  of  Limitations  as  against  the  others ; and 
that  such  payment- may  be  given  in  evidence  in  a 
separate  action  against  any  one  of  the  others.  It 
was  also  stated  by  Lord  Mansfield  in  that  case,  that 
an  admission  by  one  is  an  admission  by  all.”  By 
Lord  Tenterden’s  Act,  9 Geo.  4,  c.^  14,  it  was 


(0  Rapp  V.  Latham,  2 B.  & AM,  795, 
in')  Wood  V.  Bradelech,  1 Taunt.  104. 

{x)  PHtchard  v.  Draper,  1 E.  & M.  191. 

(y)  Per  Le  Blanc,  J.,  R.  v.  Hardwiche,  11  East,  589. 

(z)  Fox  V.  Waters,  12  A.  & E.  43. 

(a)  Scaife  v.  Johnson,  3 B.  & *C.  421.  ’ 

(&)  Dongl.  662;  1 Sm.  L.  C.  674. 
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enacted,  that  no  joint  contractor  shall  lose  the  benefit 
of  the  statute  by  the  written  acknowledgment  or 
promise  of  another : but  the  effect  of  payment  by  one 
of  such  joint  contractors  is  expressly  reserved  to 
continue  as  before  the  statute  (c).  But  by  the 
Mercantile  Law  Amendment  Act,  1856  (19  & 20 
Viet.  c.  97,  s.  14),  no  co-contractor  or  co-debtor, 
whether  liable  jointly  only,  or  jointly  and  severally, 
will  lose  the  benefit  of  the  Statutes  of  Limitation,  by 
reason  only  of  payment  of  any  principal,  interest,  or 
other  money  by  any  other  co-contractor  or  co-debtor. 

Before  the  acts  or  acknowledgment  of  one  party 
can  be  made  evidence  against  another,  it  must  be 
proved  that  such  a joint  interest  existed  as  creates  an 
express  or  implied  authority  to  bind  (d).  It  is  not 
enough  that  there  should  be  a mere  community 
without  an  actual  privity  of  interest.  Thus,  the 
court  have  refused  to  extend  the  doctrine  of  Whitcomb 
V.  Whiting  to  the  case  of  a payment  by  one  of  two 
joint  and  several  makers  of  a promissory  note  as 
against  the  executors  of  the  other;  and  have  held 
that  such  a payment  does  not  take  the  note  out  of 
the  Statute  of  Limitations  as  against  the  latter  {e). 
So,  payment  by  an  executor  of  one  of  two  such 
makers  will  not  take  the  note  out  of  the  statute  as 
against  the  other  {f). 

In  actions  of  tort,  the  admissions  of  one  defendant 
will  not  affect  another. 


(c)  Bradjield  v.  Tupper,  1 Ex.  27. 

(<Z)  Dickinson  v.  Valpy,  10  B.  & C.  128. 
(e)  Atkins  v.  Tredgold,  2 B.  & C.  23. 
(/)  Slater  V.  Lawson,  1 B.  & Ad.  396. 
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In  settlement  cases  it  lias  been  held  that  the  de- 
clarations of  a rated  parishioner  are  evidence  against 
his  own  parish  {g). 

In  cases  of  principal  and  agent,  the  ordinary  rule 
applies,  qui  facit  per  alium  facit  per  se : and  the 
principal  wiU  be  affected  by  the  admissions  of  his 
agent  so  far  as  they  are  within  the  scope  of  his  autho- 
ilty ; but  not  when  they  exceed  it  (h).  Thus,  it  has 
been  said When  it  is  proved  that  A.  is  agent  of 
B.,  whatever  A.  does,  or  says,  or  writes  in  the  making 
of  a contract  as  agent  of  B.,  is  admissible  in  evidence, 
because  it  is  part  of  the  contract  which  he  makes  for 
B.,  and  therefore  binds  B ” (z) ; and  the  principal’s 
liability  towards  third  parties  cannot  be  restricted  by 
any  private  arrangement  between  him  and  his 
agent  (^).  Evidence  of  an  interpreter’s  version  of 
an  agent  s language  is  primd  facie  correct,  and  is 
evidence  against  the  principal  without  calling  the 
interpreter  (/). 

In  the  language  of  a well-known  writer  (jn),  the 
representation,  declaration,  and  admission  of  the 
agent  does  not  bind  the  principal  if  it  is  not  made 
at  the  very  time  of  the  contract  but  upon  another 
occasion,  or  if  it  does  not  concern  the  subject-matter 
of  the  contract,  but  some  other  matter  in  no  degree 


ig')  R.  V.  Inhabitants  of  Hardwicke,  11  East,  578. 

(A)  Great  Western  Railway  v.  Willis,  18  C.  B.,  N.  S.  748. 

(i)  Per  Gibbs,  C.  J.,  Langhorn  v.  Allniitt,  4 Taunt.  619 
{h)  Maddick  y.  Marshall,  18  C.  B.,  N.  S.  829;  Edmunds  v. 
Rushell,  .35  L.  J.,  Q.  B.  20;  L.  R.,  1 Q.  B.  97;  14  W.  R.  1. 

(0  Reid  V.  Hoskins,  6 E.  & B.  963. 

( w)  Story  on  Agency,  § 136. 
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belonging  to  the  res  gestoiP  Therefore  a letter  from 
an  agent  to  his  principal,  containing  merely  an 
account  of  his  transactions,  is  not  evidence  against 
the  latter  {n).  But  where  an  agent,  within  the  scope 
of  his  authority,  wrote  to  his  principals  that  he  had 
received  a sum  of  money  on  their  account,  and  they 
replied,  giving  directions  as  to  its  disposition,  it 
was  held  that  the  agent’s  statement  so  recognized 
was  evidence  that  the  principals  had  received  the 
money  (o). 

Of  course  a principal  will  not  be  prejudiced  by 
the  unauthorized  admission  of  his  agent.  Thus,  in 
detinue  for  goods  against  a pawnbroker,  to  prove 
possession,  evidence  was  rejected  of  a statement  by 
the  defendant’s  shopman,  that  ‘‘  it  was  a hard  case 
on  his  master,  who  had  advanced  money  on  the 
goods.”  It  was  held  that  such  a statement  was  not 
mthin  the  scope  of  the  shopman’s  authority,  and 
Tindal,  C.  J.,  said : — It  is  dangerous  to  open  the 
door  to  declarations  by  agents  beyond  what  the  cases 
have  already  done.  The  declaration  itself  is  evi- 
dence against  the  principal,  not  given  upon  oath : it 
is  made  in  his  absence,  when  he  has  no  opportunity 
to  set  it  aside,  if  incorrectly  made,  by  any  observa- 
tion, or  any  question  put  to  the  agent Evi- 

dence of  such  a nature  ought  always  to  be  kept 
within  the  strictest  limits  to  which  the  cases  have 
confined  it.” 

It  is  not  necessary  to  caU  the  agent  to  prove  his 


{n)  LangTiorn  v.  Allmitt,  4 Tannt.  511. 
(o)  Coates  V.  Bainbridge,  5 Bing.  58. 
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admissions  (;?);  and  in  tort  the  statements  of  an 
authorized  agent  of  the  defendant  as  to  the  subject- 
matter  of  the  action,  have  been  received  without  the 
agent  being  called  (5'). 

Joint-stock  companies  are  bound  by  the  contracts 
of  their  directors  and  other  agents  acting  within  the 
scope  of  their  authority ; but  w^hen  a contract  entered 
into  by  the  directors  of  a company  is  ultra  vires  of  that 
company,  not  only  is  it  not  binding  on  that  company, 
but  it  cannot  be  made  binding  by  being  ratified  by 
the  general  body  of  shareholders  (r).  A company 
cannot  ratify  a contract  entered  into  on  its  behalf 
previous  to  its  registration  (5). 

Agency  must  be  proved  before  the  admissions  can 
be  received.  But  comparatively  slight  evidence  is 
received  s^sprima  facie  evidence  of  authority.  Thus, 
to  prove  authority  to  sign  a guarantee,  evidence 
that  the  agent,  the  defendant’s  son,  had  signed  for 
the  defendant  in  three  or  four  instances  and  accepted 
bills,  was  held  sufficient  primd  facie  evidence  of 
agency  {t).  So,  production  of  a writ,  purporting  to 
be  signed  by  the  plaintiff’s  town  agent,  coupled  with 
a receipt  for  the  sum  claimed,  purporting  also  to  be 

signed  by  such  agent,  has  been  received  to  prove  a 
plea  of  payment  {u). 


(p)  Irving  v.  Motley,  7 Bing.  543.  ' 

{q)  Peyton  v.  St.  Thomases,  4 M.  & By.  626,  n. 

187?  C<^rriage  Co.,  House  of  Lords, 

187o;  W.  N.  1870, 123;  reversing  the  Exch.  Cham.,  L.  R.,  9 Ex.  224; 
43  L.  J.,  Ex.  177;  23  W.  R.  7.  , 


(s)  Kelner  v.  Baxter,  L.  R.,  2 C.  P.  174;  15  W.  R.  278. 
{J)  Watkins  T.  Vince,  2 Stark.  368. 

(«)  Weary  v.  Alderson,  2 M.  & Rob.  127. 
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The  admissions  of  agents  are  receivable  in  criminal 
cases,  but  only  to  create  a civil  liability  in  the  prin- 
cipal. Thus,  on  Lord  Melville’s  trial  for  embezzle- 
ment, evidence  was  received  of  a receipt  of  public 
money  by  an  authorized  agent,  to  show  that  the 
money  was  actually  received.  Erskine,  C.,  said:  — 
“ The  first  steps  in  the  proof  of  the  charge  must 
advance  by  evidence  applicable  alike  to  civD.  and 
criminal  cases ; for  a fact  must  be  established  by  the 
same  evidence,  whether  it  is  to  be  followed  by  a civil 
or  criminal  consequence ; but  it  is  a totally  different 
question,  in  the  consideration  of  criminal  justice,  as 
distinguished  from  civil,  how  the  noble  person  now 
on  trial  may  be  affected  by  the  fact,  when  so  esta- 
blished. The  receipt  by  the  paymaster  would  in  itself 
involve  him  civilly,  but  could,  by  no  possibihty, 
convict  him  of  a crime  ” (x). 

The  instructions  of  a principal  to  his  agent  are 
not  evidence  in  an  action  on  a contract  against  a 
third  party,  unless  it  be  shown  that  they  were  com- 
municated to  the  latter  (y). 

The  admissions  of  an  infant  are  not  evidence 
against  him  (z) ; nor,  generally,  are  the  admissions  of 
a guardian,  or  next  friend,  evidence  against  an  infant 
who  sues  by  him  (a). 

A sohcitor  is  presumed  to  have  authority  for 
whatever  he  may  say  or  do  on  behalf  of  his  client : 


(a?)  29  How.  St.  Tr.  746  to  764. 

(y)  Smethurst  v.  Taylor,  12  M.  & W.  545. 

(z)  Holden  v.  Hearn,  1 Beav.  465. 

(a)  Cording  y.  Ely,  2 Stark.  366;  s.  t.  James  t.  Hatfield,  1 Stra. 
548. 
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and  liis  authority  to  make  admissions  in  an  action 
will  be  implied  when  he  has  been  proved  to  be  the 
solicitor  on  the  record  (b).  In  Voutk/  v.  Wright  (c) 
Lord  EUenborough  said » If  a fact  is  admitted  by 
the  attorney  on  the  record  with  intent  to  obviate  the 
necessity  of  proving  it,  he  must  be  supposed  to  have 
authority  for  the  purpose,  and  his  client  will  be 
bound  by  the  admission;  but  it  is  clear  that  what- 
ever the  attorney  says  in  the  course  of  conversation 
IS  not  evidence  in  the  cause 

TVTiere  an  attorney  on  the  record  gave  the  follow- 
ing undertaking:  1 hereby  undertake  to  appear 

for  A.  and  B.,  joint  owners  of  the  sloop  Arundel^'  &c., 
this  was  held  sufficient  evidence  that  a! 

and  B.  were  such  joint  owners  (<?). 

But  an  admission  before  action  commenced,  by  an 

attorney  who  afterwards  appeared  on  the  record 

has  been  held  insufficient,' Lhout  proof  rarhe 

was  authonzed  at  the  time  to  make  the  admis- 
sion (/). 

An  admission  by  a solicitor’s  clerk  or  agent,  is  as 
valid  as  an  admission  by  the  solicitor  (^). 

Where  the  defendant’s  attorney,  after  a contro- 
versy had  arisen,  admitted  in  conversation  with  the 
plaintiff’s  attorney  that  his  client’s  title  was  under 
B.,  and  ended  with  B,  and  the  plaintiff  claimed  as 


(J)  Gaimford  v.  Grammar,  2 Camp.  9. 
(c)  1 Camp.  169. 

id)  See  Fetch  v.  Lyon,  9 Q.  B.  147. 

(e)  Marshall  v.  Cliff,  4 Camp.  133. 

if)  Wagstaffy.  Wilson,  4 B.  & Ad.  339 

ig)  Taylor  v.  Williams,  2 B.  & Ad.  845. 
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a remainderman  after  B.,  this  was  held  to  be  a good 
admission  of  B.’s  title  (h).  So,  in  an  action  on  a 
bill,  an  admission  hj  the  defendant’s  attorney  that 
the  acceptance  was  in  his  client’s  hand^vriting,  is 
evidence  of  acceptance  without  production  of  the 
bill  (0. 

It  has  been  said  that  if  the  parties  have  a par- 
ticular controversy,  and  it  seems  plain  that  a certain 
fact  is  admitted,  the  jury,  as  men  of  common  sense, 
may  draw  the  same  conclusion  as  to  that  fact  as  if 
it  were  formally  proved  before  them  (k).  Accord- 
ingly, it  seems  to  have  been  considered  in  a Nisi 
Prius  case,  that  if  counsel  open  statements  which  he 
does  not  prove,  the  opposite  party  may  treat  them  as 
admissions  : but  this  doctrine  has  been  disputed  in  a 
later  case  (/).  But  generally  counsel  have  autho- 
rity to  make  all  admissions,  in  civil  cases,  which  they 
may  think  proper  in  the  conduct  of  a case : and 
accordingly  a special  case  signed  by  counsel  on  each 
side,  at  a former  trial,  has  been  held  evidence  of  all 
the  facts  therein  stated,  at  a subsequent  trial  (m). 
But  ordinary  and  less  formal  admissions  by  counsel 
at  a former  trial  are  not  evidence  on  a subsequent 
trial  (w).  In  criminal  cases  it  appears  that  solicitors 


(A)  Dorrett  v.  Menx,  15  C.  B.  142, 

(i)  Chaplin  v.  Levy,  9 Ex.  631. 

(/fe)  Per  Alderson,  B.,  Stracy  v.  Blake,  1 M.  & W.  173. 

(l)  Bnneombe  t.  Baniell,  8 C.  & P.  222;  cont.  Machell  y.  BlUs, 
1 C,  & K.  682;  Darby  t.  Ovsley,  1 H.  & N.  1. 

(m)  Van  Wart  v.  Woolley,  Ry.  & M.  4;  Swin/en  t.  Swiv/en, 

18  C.  B.  485. 

(?i)  Colledge  v.  Horn,  3 Bing.  119. 
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liave  no  autlioritj  to  make  admissions ; and  it  seems 
that  not  even  coimsel  have  such  authoritj  (o), 

^ A wife  lias  no  implied  authoritj  to  make  admis- 
■^.ons  m prejudice  of  her  husband’s  rights,  even 
though  he  possess  such  rights>r«  uxoris  (p).  K^r 
can  her  admission  of  a tort  committed  by  her  be 
pen  m evidence  to  affect  her  husband  in  an  action 
m which  he  IS  liable  for  costs  and  damages  («). 

ccoi  mg  y,  where  a wife  was  carrying  on  business 
It  a distance  from  her  husband,  it  was  held  that  her 
idmission  as  to  the  amount  of  rent,  and  the  terms  of 
■enancy,  was  not  evidence  of  the  facts  against  him, 
n replevin  by  him  against  his  landlord.  Alderson,  B. 

. A wife  cannot  bind  her  husband  by  her 
e missions,  unless  they  fall  within  the  scope  of  the 

lye  dJ-  "ri*  *^*^1  reasonably  presumed  to 

av  e de,  ved  from  him  ; and  where  she  is  carrying 

,P  necessary  for  that  purpose  that 

hould  have  such  a power,  she  may  be  his  agent 
..  make  admissions  with  respect  to  matters  connected 
th  the  trade.  . Here  it  could  not  be  necessary, 

he  purpose  of  carrying  on  the  business  of  the 
op,  that  she  should  make  admissions  of  an  ante- 
ent  contract  for  the  hire  of  the  shop  ” (r)  But 

’”e‘‘tW 
ed  authorif  ^ 

nuthonty,  as  an  agent,  to  bind  her  husband, 


(«)  V.  Thornhill,  8 C.  & P.  675. 

(p)  Alhan  y.  Pritchett,  6 T,  R.  681. 

(?)  Penn  v.  White,  7 T.  R.  112 
^ {r)  Meredith  y.  Footner,  11  M.  & W.  202, 
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her  admissions  will  affect  him  (s).  Accordingly,  in 
actions  against  a husband  for  goods  supplied  to  his 
wife,  the  jury  ought  not  only  to  be  asked  whether 
the  goods  were  necessaries,  but  also,  whether  the 
wife  had  authority  to  buy  (^),  for  a wife  has  no 
original  authority  to  pledge  her  husband’s  credit  at 
all  (m). 

Where  the  business  is  such  as  is  usually  transacted 
by  women,  a wife’s  admission  concerning  it  has  been 

received  against  her  husband  {x). 

As  regards  her  separate  propei’ty  the  admissions 
of  a married  woman  are  in  equity  on  the  same  foot- 
ing as  if  she  were  unmarried.  And  in  India,  where 
under  the  Indian  Succession  Act,  1865  (y),  in  the 
absence  of  a settlement,  manlage  has  no  effect  upon 
a woman’s  proprietary  rights,  her  admissions  will  of 
course  universally  bind  her  property. 

Admissions  by  a principal  are  not  evidence  against 
a suretv,  unless  connected  and  contemporaneous  with 
the  original  transaction.  Thus,  a surety  by  bond  for 
the  conduct  of  a clerk  has  been  held  not  bound  by 
the  admissions  of  the  clerk  that  he  had  embezzle^ 
money  (^:).  Nor,  on  a guarantee  to  pay  for  goods, 
is  the  surety  bound  by  the  admissions  of  his  prin- 
cipal as  to  delivery  (a).  But  receipts  in  the  books^f 

(s)  Manly  v.  Scott,  4’c.,  2 Sm.  L.  C.  and  notes. 

(t)  Beid  Y.  TeaUe,  13  C.  B.  627;  cf.  Jolley  v.  Bees,  16  G.  li., 

N.  S.  628. 

(u)  Beneaux  v.  TeaJile,  8 Ex.  680. 

(x)  Anon.,  1 Str.,627. 

(y)  Act  X.  of  1865,  ss.  4,  44. 

(z)  Smith  V.  Whittingham,  6 C.  & P.  78. 

(a)  Evans  y.  Beattie,  1 C.  & P.  394. 
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a deceased  collector  or  clerk  are  evidence  against  a 
sui'cty , as  decl.-irations  in  tke  course  of  business  or 
against  interest  (i). 

Final] V,  it  is  to  be  observed  that  the  whole  of  a 
statement,  whether  verbal  or  in  writing,  containino- 
an  admission  is  to  be  received  together.  It  will 
not  be  inadmissible,  because  portions  of  it  contain 
hearsay;  but  the  fact  will  be  matter  of  comment 
by  the  judge  to  a jury,  and  he  wiU  also  remind  them 
f hat  It  IS  their  duty  to  consider  the  whole  statement, 
although  an  omission  in  this  respect  will  not  vitiate 
a verdict,  if  it  appear  that  the  whole  admission  has 
been  othenvise  brought  fairly  before  them. 


Payment  into  Court  {c). 

It  IS  said,  that  paj-ment  of  money  into  court  admits 
everj-thmg  which  the  plaintiff  would  be  obliged  to 
prove  in  order  to  recover  the  money  (<7).  But  this 
doctrme  IS  controlled  by  later  cases,  which  have 
^e  ed  that  payment  into  court  upon  the  indebitatus 
counts  admits  only  a liability,  to  the  extent  of  the 
Money  paid  in,  on  one  or  more  of  the  contracts  in  the 
-leclara tion ; and  it  would  appear  that,  practicaUy,  the 
.ontract  must  be  proved  (e).  But  if  in  a statement  of 
Jaim  the  claim  is  based  upon  a special  contract,  pav- 
neut  into  court  is  an  admission  of  such  contract  (/), 

V.  Georg,, 

W Sr*Car  Jndicatarc  Act,  I8T6. 

f er  uar.,  Dyer  t.  Ashton,  1 B.  & C.  3. 

(«)  Kinyluwi  v.  Itobins,  5 M.  & W.  94. 

(/)  Archer  v.  English,  1 M.  G.  87c! 

N 2 
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to  the  extent  to  which  it  is  obligatory  upon  the 
plaintiff  to  prove  it(y),  and  an  admission  of  the 
specific  breach  in  respect  of  which  the  payment  in  is 
made  (A).  In  actions  of  tort  the  law  was  thus  laid 
down  by  Jervis,  C.  J.,  in  Perren  v.  Monmouthshire 
R.  Co.  {i).  If  “the  declaration  is  general  and  un- 
specific, the  payment  of  money  into  court,  although 
it  admits  a cause  of  action,  does  not  admit  the  cause 
of  action  sued  for  ; and  the  plaintiff  ‘ must  give  evi- 
dence of  the  cause  of  action  sued  for  before  he  can 
recover  larger  damages  than  the  amount  paid  into 
court.  On  the  other  hand,  if  the  declaration  is 
specific,  so  that  nothing  would  be  due  to  the  plaintiff 
from  the  defendant  unless  the  defendant  admitted 
the  particular  claim  made  by  the  declaration,  we 
think  that  the  payment  of  money  into  court  admits 
the  cause  of  action  sued  for,  and  so  stated  in  the 
declaration.” 

A-dmissions  without  Prejudice. 

An  admission  cannot  be  given  in  evidence  against 
a party  who  has  made  it  with  a declaration  or  inti- 
mation that  it  is  to  be  regarded  as  confidential,  or 
without  prejudice  (A),  nor  can  the  answer  to  such  a 
communication,  even  though  not  guarded  by  similar 


(^)  Cooper  V.  Blioh,  2 Q.  B.  915. 

(Ji)  Rucker  v.  Palsgrave,  1 Camp.  657. 

(i)  11  C.  B.  863. 

(Jt)  The  Ind.  Ev.  Act  provides  (s.  23),  that  “ in  civil  cases  no 
admission  is  relevant  if  it  is  made  upon  the  express  condition  that 
evidence  of  it  is  not  to  be  given,  or  under  circumstances  from  which 
the  court  can  infer  that  the  parties  agreed  together  that  evidence 
of  it  should  not  be  given. 
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■words  ( 1) ; for  wlien  a coiTespondence  begins  with  a 
letter  written  ‘‘without  prejudice”  that  covers  the 
whole (772).  But  it  must  appear  distinctly,  that  the 
communication  was  meant  to  be  confidential ; and  an 
oiler  of  compromise,  unaccompanied  by  any  such 
qualification,  is  strictly  receivable  in  the  nature  of 
an  admission  (77).  It  has  been  held,  however,  that  a 
communication  of  this  kind  may  be  used  on  the 
question  of  costs  (e).  And  when  an  offer  is  made 
in  a letter  written  without  prejudice,  and  such  offer 
is  accepted  (y»),  or  when  an  admission  is  made  in 
such  a letter  subject  to  a condition,  and  such  con- 
dition has  been  performed  (q),  then  the  letter  can 
be  used  in  evidence  against  the  Avriter,  notwith- 
standing that  it  Avas  Avritten  “Avithout  prejudice.” 


Admissions  before  Hearing  or  Trial. 

In  order  to  save  expense  and  facilitate  proceedings, 
it  is  noAv  usual  and  right  for  each  party,  previous  to 
tiial,  to  call  on  the  opposite  party  to  make  various 
admissions,  by  which  the  party  so  admitting  cannot 
be  prejudiced,  and  to  which  therefore  he  cannot 
reasonably  object.  These  admissions  are  now  re^u- 


(0  Paddock  V.  Forrester,  3 M.  & G.  903. 

(wj)  Be  Harris,  44  L.  J.,  Bkcy.  33. 

(«)  Wallace  v.  Small,  M.  & M.  44G. 
ip)  Williams  v.  Thomas,  2 Dr.  & S.  29. 

(p)  In  lie  Picer  Steamer  Co.,  L.  K.,  6 Ch.  822;  19  W.  K. 
30* 

(/?)  Iloldsn-orth  v.  Bimsdale,  19  W.  R.  798. 
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lated  and  required  by  Order  XXXII.  of  tbe  Rules 
under  the  J udicature  Act,  1875,  which  provides  that — 

(1)  “ Any  party  to  an  action  may  give  notice,  by 
his  own  statement  or  otherwise,  that  he  admits  the 
truth  of  the  whole  or  any  part  of  the  case  stated  or 
referred  to  in  the  statement  of  claim,  defence,  or 
reply  of  any  other  party.” 

(2)  “ Either  party  may  call  on  the  other  party  to 
admit  any  document,  saving  all  just  exceptions;  and, 
in  case  of  refusal  or  neglect  to  admit,  the  costs  of 
proving  the  document  shall  be  paid  by  the  party  so 
neglecting  or  rehising,  whatever  the  result  of  the 
action  may  be ; unless  at  the  hearing  or  trial  the 
court  certify  that  the  refusal  to  admit  was  reason- 
able ; and  no  costs  of  proving  any  document  shall 
be  allowed  unless  such  notice  be  given,  except  in 
cases  where  the  omission  to  give  the  notice  is,  in  the 
opinion  of  the  taxing  officer,  a saving  of  expense.” 

(4)  “An  affidavit  of  the  solicitor,  or  his  clerk,  of 
the  due  signature  of  any  admissions  made  in  pur- 
suance of  any  notice  to  admit  documents,  and  an- 
nexed to  the  affidavit,  shall  be  sufficient  evidence  of 
such  admissions.” 

The  phraseology  of  Rules  2 and  3 is  almost  identical 
with  that  of  ss.  117  and  118  of  the  Common  Law 
Procedure  Act,  1852,  the  119th  section  of  which 
enacts  that — 

“ An  affidavit  of  the  attorney  in  the  cause,  or  his 
clerk,  of  the  service  of  any  notice  to  produce,  in 
respect  of  which  notice  to  admit  shall  have  been 
given,  and  of  the  time  when  it  was  seiwed,  with  a 
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cop7  of  such  notice  to  produce  annexed  to  such 
affida’vdt,  shall  be  sufficient  evidence  of  the  service 
of  the  original  of  such  notice,  and  of  the  time  when 
it  was  served.” 

The  form  of  notice  to  admit,  under  the  2nd  Rule, 
cited  above,  is  regulated  by  the  3rd  Rule,  which  pro- 
vides, that  it  may  be  in  the  form  set  out  in  the 
Appendix.  Notice  to  admit  must  be  given  even 
when  the  genuineness  of  the  document  itself  is  in 
issue,  and  although  the  opposite  party  have  intimated 
that  the  admission  will  not  be  made  (?•).  Where 
the  judge  granted  a certificate  that  the  refusal  to 
admit  was  reasonable,  four  months  after  the  trial  and 
after  taxation  of  the  costs  the  court  refused  to  set  it 
aside  (s). 

The  form  of  admission  under  the  Common  Law 
Procedure  Act,  1854,  and  rules  was  the  same  as 
that  which  was  previously  in  force  under  the  now 
repealed  rules  of  Hilary  Term,  4 Will.  4.  Yarious 
decisions  under  these  rules  have  established  the 
principle,  that  a party,  by  admitting  a document, 
does  not  thereby  in  any  way  recognize  its  legal  vali- 
dity, but  merely  enables  the  opposite  party  to  dis- 
pense with  the  usual  evidence  which  would  otherwise 
be  necessary  to  bring  it  before  the  court.  Thus, 
when  a party  admitted  his  signature  to  a bill  of  ex- 
change, he  was  still  allowed  to  object  to  the  insuffi- 
ciency of  the  stamp  (^).  And  an  admission  on  notice 


(r)  Spencer  v.  Barrnnglt,  9 M.  & W.  425. 

(«)  Lay  V,  Vinson,  33  L.  J.,  Ex.  171. 

{t)  Vane  v.  Whittington,  2 Dowl.  (N.  S.)  767. 
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of  certain  documents  whicli  were  described  as  copies 
of^  or  extracts  from,  certain  original  documents,  was 
held  not  to  make  such  copies  evidence,  in  the  ab- 
sence of  sufficient  reason  for  the  nonproduction  of 
the  originals  (m).  But  an  admission  of  a bill  of 
exchange  drawn  by  the  plaintiff,  directed  to  the 
defendants,  ‘‘and  accepted  by  one  H.  B.  for  the 
defendant,”  has  been  held  to  estop  the  defendants 
from  disputing  H.  B.’s  authority  to  accept  {x).  So 
it  has  been  held  that,  after  admission  of  a deed,  no 
objection  can  be  taken  to  an  erasure  or  interlineation 
which  may  afterwards  appear.  In  such  a case, 
where  the  defendant  objected  at  trial  to  an  unex- 
plained interlineation  which  had  been  admitted 
without  objection,  Coleridge,  J.,  said: — “Before  a 
party  admits  a deed  it  is  produced  to  him  for  the 
very  purpose  of  enabling  him  to  inspect  it,  and  say 
whether  he  objects  to  its  admission  in  the  form  in 
which  it  appears  to  be  written.  Here  it  must  be 
considered,  either  that  the  defendant  reaUy  admitted 
that  the  deed  was  correct,  and  the  interlineation  no 
objection,  or  that  the  admission  was  made  with  the 
dishonest  intention  of  entrapping  the  plaintiff;  and 
as  it  must  be  presumed  that  the  defendant  acted 
upon  the  inspection  of  the  deed  upon  wffiich  he  had 
a right  to  act,  I think  the  objection  has  been  waived 
under  the  notice  to  admit  ” (y). 

Where  there  is  a variance  in  date  between  the 
document  admitted  and  that  Avhich  is  produced,  it 

(«)  Sharpe  v.  Lamie,  11  A.  & E,  805. 

(ar)  Wilkes  v.  Hopkins,  1 C,  B.  737. 

(y)  Freeman  v.  Steggal,  14  Q.  B,  202. 
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will  be  immaterial,  unless  the  opposite  party  have 
been  misled  by  it  (r) ; but  it  ought  to  be  shown  that 
the  document  admitted  and  that  produced  are  the 
same  (a). 

The  courts  will  not  sanction  any  agreement  for 
an  admission  by  Avhich  any  of  the  known  principles 
of  law  are  evaded.  No  effect,  therefore,  will  be 
given  to  an  agreement  to  waive  an  objection  arising 
from  a deed  not  having  been  stamped  (d). 


(z)  Field  T.  Fleming,  6 Dowl.  450. 

(a)  Clay  v.  Thackrah,  9 C.  & P.  47. 

(b)  Otven  v.  Thomas,  3 M.  & Iv.  357. 
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CHAPTEK  XVII. 

ON  CONFESSIONS. 

As  in  civil  controversies  tlie  admissions  of  parties 
are  received  against  their  makers,  so  in  criminal 
trials  the  confession  of  a prisoner  is  held  to  be  e\d- 
dence  against  him  of  a high  nature.  But  since  a 
person  charged  witli  a crime  may  be  induced  by 
his  situation  either  to  criminate  himself  untruly, 
under  the  influence  of  excitement  and  terror,  or 
trusting  to  a promise  of  forgiveness  by  a prosecutor, 
or  other  person  who  may  be  presumed  to  have  a 
power  of  pardoning ; it  has  long  been  the  policy  of 
the  criminal  law  to  reject  evidence  of  every  confession 
or  statement  by  a prisoner,  which  has  been  made 
imder  the  pressure  of  any  species  of  physical  or 
mor^  'd'ures'^''  Whenever,  therefore,  at  a criminal 
trial,  there  appears  to  be  ground  of  reasonable  sus- 
picion that  a confession  of  guilt  has  been  elicited 
from  a prisoner by  a threat  of  punishment,  in  the 
event  of  a refusal  to  confess,  or  by  a promise  of  for- 
giveness, on  condition  of  confessing,  the  court  Avill 
inquire  strictly  into  the  antecedent  circumstances  of 
the  statement  which  is  to  be  tendered  and  udll  not 
receive  it  unless  it  appear  to  have  been  the  free  and 
voluntary  declaration  of  the  prisoner. . The  rule,  as 
now  recognized,  is  the  following : — 

The  statement  of  a prisoner  as  to  the  cir- 


ON  CONFESSIONS. 


275 


ciimstances  of  a crime  with  which  he  is 
charged  is  evidence  against  himself,  un- 
less it  have  been  elicited  from  him  by  a 
person  who  had  at  the  time,  actually  or 
presumably,  power  to  forgive ; and  who, 
in  that  capacit}^  induced  the  prisoner  to 
confess,  by  holding  out  to  him  an  offer, 
or  prospect  of,  forgiveness. 


Such  is  the  existing  rule  (a)  as  confirmed  by  the 
latest  decisions ; but  it  is  right  to  observe  that  it 
must  be  regarded  as  still  comparatively  unsettled, 
and  in  a state  of  transition.  There  appears  to  be 
a growing  conviction  in  the  minds  of  many  learned 
judges  that  it  has  been  limited  too  much,  and  that 
it  has  so  been  made  the  technical  instrument  of 
excluding  much  valuable  and  unobjectionable  evi- 
dence. The  tendency,  therefore,  seems  to  be  rather 
towards  an  extension  than  a contraction  of  the  rule ; 
and  the  latest  authorities  are  remarkable  for  the 
strong  language  in  which  the  judges  have  reprobated 
even  the  principle  of  its  limitation  (d). 


(a)  The  provisions  of  the  Indian  Evidence  Act  as  to  confessions 
are  contained  in  ss.  21 — 30.  It  ■will  be  noticed  that  the  “induce- 
ment, threat,  or  promise,”  which  renders  a confession  inadmissible, 
must  have  reference  to  the  charge,  must  proceed  from  a person  in 
authority,  and  must  give  the  accused  reasonable  grounds  for  sup- 
posing that  by  making  it  he  would  gain  any  advantage,  or  avoid 
any  evil  of  a temporal  nature  in  reference  to  the  proceedings 
against  him.  It  will  also  bo  noticed  that  a confession  to  a police 
officer  is  inadmissible,  as  also  is  every  confession  by  a person  in 
custody  of  a police  officer,  unless  made  in  the  immediate  presence 
of  a magistrate. 

(^J)  Jl.  V.  Baldnj,  2 Den.  430. 
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In  R.  V.  Baldry  (c),  Lord  Campbell,  C.  J.,  said : 
“ The  rule  seems  to  be  this : — If  there  be  any 
worldly  advantage  held  out  to  the  accused  to  be 
obtained  by  confession,  or  any  harm  threatened  to 
him  if  he  refuses  to  confess,  any  statement  made  by 
him  in  consequence  of  any  such  inducement  must 
be  rejected.  The  reason  for  this  rule  I take  to  be, 
not  that  the  law  supposes  that  what  is  said  after 
such  inducement  is  false,  but  that  the  prisoner  may 
have  said  something  under  a bias,  and  that  it  is 
not  a purely  voluntary  confession.”  And  Pollock, 
C.  B.,  in  the  same  case,  said: — ‘^By  the  law  of 
England  every  confession  to  be  used  against  a 
prisoner  must  be  a voluntary  confession.  Every 
inducement  held  out  by'"nrpe!?son  in  authority  will 
render  a confession  inadmissible ; and  the  cases  have 
gone  very  far  as  to  who  are  persons  in  authority.” 
Accordingly,  a confession  will  be  inadmissible 
when  it  has  been  obtained  by  any  threat  or  promise 
of  favour  held  out  by  a prosecutor  or  his  wife  {d) ; 
by  the  prisoner’s  master  or  mistress  when  the  crime 
has  been  committed  against  either  of  them,  but  not 
otherwise  (e) ; by  the  attorney  of  such  person  in 
authority ; by  a constable,  or  any  one  acting  under 
a constable  (/) ; and  especially  by  a magistrate  {g). 
But  the  mere  presence  of  a constable  is  not  enough. 


(c)  2 Den.  430. 

i_d)  R.  V,  Spencer,  7 C.  & P.  776. 
{e)  R.  V.  Moore,  2 Den.  522. 

(/ ) R.  V.  Enoch,  6 C.  & P.  535. 

) R.  V.  Drew,  8 C.  & P.  140. 
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if  he  does  not  interfere  in  giving  the  advice  or 
holding  out  the  inducement  (A). 

The  inducement  must  be  held  out  by  a person 
ho  is  in  authority,  and  ■\vho  has  presumably  power 
to  forgive.  Accordingly,  where  a maid-servant  was 
indicted  for  child  murder,  a confession  elicited  from 
her  by  her  mistress  was  held  admissible,  because  the 
crime  was  in  no  way  connected  with  the  manage- 
ment of  tne  house,  and  there  was,  therefore,  no 
probability  that  the  mistress  or  her  husband  would 
prosecute  in  it(z).  So,  too,  when  a confession  is 
elicited  by  an  inducement  held  out  by  a non-resident 
daughter  of  a prosecutor,  it  appears  that  she  is  not  a 
person  in  authority  competent  to  hold  out  an  in- 
ducement, and  that  the  confession  is  admissible  (k). 

But  if  the  inducement  be  made  in  the  presence  of 
a person  in  authority,  such  as  a prosecutor,  or  one 
who  IS  likely  to  be  a prosecutor,  who  stands  by 
and  does  not  object,  his  silence  is  treated  as  a 
tacit  acquiescence  in  the  inducement,  and  the  con- 
fession Avill  be  rejected  {1).  But  where  one  of  two 
prisoners  said  to  the^  other  in  the  presence  of  the 
prosecutor  and  a policeman,  ‘^you  had  better  tell 
im  the  truth,”  and  neither  the  prosecutor  nor  the 
policeman  spoke,  a confession  made  by  the  prisoner 


(4)  72.  V.  Jarvis,  L.  R.,  1 C.  C.  R.  96;  37  L.  J.,  M.  C.  1;  16  W. 
20  W.  rIsr  ^ C.  92; 


(i)  72.  V.  Moore,  2 Den.  622. 

(4)  72.  V.  Sleeman,  Dears.  269. 
(0  V.  lAickhurst,  Dears,  246. 
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130  addressed  was  held  admissible  (??i) ; and  so  was 
a confession  in  a case  where  the  mother  of  one 
of  tho -prisoners  (who  were  young  boys)  said  to  them, 
in  the  presence  of  a constable  and  of  the  mother 
of  the  other  boy,  you  had  better,  as  good  boys,  tell 
the  truth  ” {n). 

When  the  inducement  is  held  out  by  a person 
who  has  no  authority  in  the  matter,  a confession 
will  be  admissible.  Thus,  when  a prisoner’s  neigh- 
bours, who  were  not  connected  with  the  prisoner, 
advised  her  to  tell  the  truth  for  the  sake  of  her 
family,  the  confession  was  received  (o). 

When  the  inducement  has  been  once  held  out 
by  a person  in  authority,  no  subsequent  confession  to 
such  person  will  be  admissible,  unless  it  appear  clear 
that  the  impression,  which  it  was  calculated  to  make, 
has  been  removed  fifom  the  mind  of  the  prisoner  (jj). 
If  the  judge  discover  that  a confession  has  been  im- 
properly received,  he  wiU  strike  it  from  his  notes, 
and  direct  the  jury  that  it  is  to  have  no  weight  with 
them  (q). 

Great  uncertainty  stiU  prevails  as  to  the  precise 
words  which  are  sufficient  to  exclude  a confession. 
But  a confession  "will  generally  be  excluded  if  a, 
prisoner  be  told  that  it  will  be  better  for  him  if  he 


. (?re)  T.  Parher,  L.  & C.  42. 

, (n)  R.  V.  Reeve,  L.  E.,  1 C.  C.  E.  362;  41  L.  J.,  M.  C.  92;  20 

W.  E.  631. 

(tf)  R.  V.  Rome,  E.  & E.  163;  R.  v.  Taylor,  8 C.  & P.  733. 

(^)  2 Euss.  Cr.  833,  835. 

(^q)  R.  V.  Garner,  2 C.  & K.  920. 
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confess,  or  worse  for  him  if  he  do  not  confess  (r); 
and  the  following  are  instances  of  inducement  where 
a subsequent  confession  has  been  rejected : — 

If  you  do  not  tell  me  who  yoiu:  partner  was  I 
will  commit  you  to  prison  ”(5). 

“ Tell  me  where  the  things  are,  and  I will  be 
favourable  to  you”(if). 

If  you  are  guilty,  do  confess ; it  will  perhaps 
sa\  e j our  neck ; you  will  have  to  go  to  prison  5 pi’tiy 
tell  me  if  you  did  it”(^^). 

If  you  do  not  tell  me  all  about  it,  I will  send  for 
a constable” (a:). 

You  had  better  tell  all  you  Imow”  (y). 

In  a case  at  Taunton  (Spring  Assizes,  1855), 
Erie,  J.,  held  that  these  last  words  addressed  by  a 
constable  to  a prisoner  did  not  exclude  a subsequent 
confession ; apparently  on  the  ground  that  the  in- 
ducement held  out  no  distinct  prospect  of  a temporal 
benefit.  But  a constable  telling  a prisoner,  Any- 
thing you  can  say  in  your  defence  we  shaU  be  ready 
to  hear,  has  been  held  to  exclude  (z). 

‘‘  It  would  have  been  better  if  you  had  told  at 
first  ”(a). 

^ In  one  case  these  words  excluded ; but  in  a 23re- 
cisely  similar  case  on  the  Western  Circuit  (Spring 

(r)  2 East,  P.  c.  659. 

(^)  li.  V.  Parratt,  4 C.  & P.  670. 

(t)  B.  V.  Cass,  1 Lea.  C.  C.  293,  n. 

(«)  B.  V.  Upchurch,  R.  & M.  465. 

(x)  B.  V.  Bichar ds,  5 C.  & P.  318. 

•(y)  G C.  & P.  353. 

(c)  B.  V.  Morton,  2 M.  & R.  514. 

(a)  B.  V.  Wulhlcy,  6 C.  & P.  175. 
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Assizes,  1853),  Crompton,  J.,  admitted  a confession, 
on  tlie  ground  that  the  words  contained  no  present 
inducement  to  confess. 

“ I should  be  obliged  to  you  if  you  would  tell  us 
what  you  know  about  it ; if  you  will  not,  of  course 
we  can  do  nothing  for  you”(Z»). 

It  will  be  best'  for  you  if  you  tell  how  it  was 
transacted  ”(c). 

It  appears  that  a statement  made  by  a prisoner  in 
expectation  of  a reward,  and  a pardon  which  have 
been  offered  by  the  Crown,  is  inadmissible  {d  ). 

On  the  other  hand,  confessions  have  been  re- 
ceived, notwithstanding  the  following  apparent  in- 
ducements : — 

You  had  better  teU  the  truth or  “ Be  sure  to 
tell  the  truth  ”(<?).  i 

“ If  you  will  tell  where  the  property  is  you  shall 
see  your  wife” (y). 

In  B.  V.  Court,  Littledale,  J.,  said : — “ It  can 
hardly  be  said  that  telling  a man  to  be  sure  to  teU 
the  truth  is  ad^dsing  him  to  confess  what  he  is  really  * 
not  guilty  of.  The  object  of  the  rule  relating  to  ' 
confessions  is  to  exclude  all  confessions  which  may  , 
have  been  procured  by  the  prisoner  being  led  to  \j 
suppose  that  it  will  be  better  for  him  to  admit  him-  J 
self  to  be  guHty  of  an  offence  which  he  really  never  | 
committed.”  J 


(5)  H.  V.  Partridge,  7 C.  & P.  651. 

(c)  It.  V.  Warringham,  2 Den.  447. 

(d)  R.  V.  Blacliburn,  6 Cox,  C.  C.  333. 

(e)  R.  V.  Court,  7 C.  & P.  486. 

(/)  R.  V.  Lloyd,  6 C.  & P.  393.  0' 
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A confession  obtained  by  mere  official  questions, 
Muthout  threat  or  promise,  is  admissible  {g)  ; thus,^ 
where  one  member  of  the  firm  by  whom  the  prisoner 
was  employed  called  the  latter  into  the  counting- 
house,  and  said,  in  the  presence  of  another  member 
of  the  firm  and  two  policemen,  « I think  it  is  right 
that  I should  tell  you  that,  besides  being  in  the  pre- 
sence of  my  brother  and  myself,  you  are  in  the  pre- 
sence of  two  police  officers ; and  I should  advise 
that  to  any  question  that  may  be  put  you  will  answer 
truthfully,  so  that  if  you  have  committed  a fault  you 
may  not  add  to  it  by  saying  what  is  untrue and 
he  then  produced  a letter  (which  the  prisoner  denied 
having  written),  and  added,  « Take  care ; we  know 
more  than  you  think  we  know and  the  prisoner 
thereupon  made  a confession:  the  court  held,  that 
the  above  words  did  not  operate  as  an  inducement 
or  a threat,  but  were  only  in  the  nature  of  a warnino’, 
and  admitted  the  evidence  (/z). 

In  R.  V.  Baldry  (t),  the  policeman  who  appre- 
hended the  prisoner  told  him,  at  the  time  of  the 
apprehension,  that  “ he  need  not  say  anything  to 
criminate  himself;  what  he  did  say  would  be  taken 
(own  and  used  in  eridence  against  him.”  The 
prisoner  then  confessed,  and  the  Court  of  Criminal 
ppeal  held  that  these  words  did  not  contain  any 
inducement.  So,  where  a magistrate,  after  examin- 
ing witnesses,  said  to  the  prisoner,  “Be  sure  you 


^9)  li.  V.  Thornton,  R.  & M.  27, 

^ W 73.  r.  JarvU,  L.  11.,  1 C.  C.  R.  96,  87  L.  .7.,  M.  C.  1,  IG  W. 


(i)  2 Den.  430. 
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say  nothing  but  the  truth,  or  it  will  be  taken  against 
you  and  may  be  given  in  evidence  against  you  at 
your  trial  ”(/e) ; the  confession  was  received.  But  it 
is  the  duty  of  a magistrate  to  caution  the  prisoner  in 
the  language  prescribed  by  the  11  & 12  Viet.  c.  42, 
s.  18. 

It  is  also  necessary,  in  order  to  exclude  a con- 
fession, that  the  inducement  held  out  should  contain 
some  promise  or  prospect  of  a temporal  benefit. 
Accordingly,  if  it  amount  to  no  more  than  a moral 
or  religious  exhortation,  it  will  be  admitted.  Thus, 
where  a person  said  to  a boy  of  fourteen,  who  had 
been  apprehended  on  a charge  of  murder,  “ Now 
kneel  you  down  by  the  side  of  me  and  tell  me  the 
truth and,  on  the  boy  doing  so,  added,  “ I am  now 
going  to  ask  you  a very  serious  question,  and  I hope 
you  will  tell  me  the  truth  in  the  presence  of  the 
Almighty;”  the  confession  which  followed  was  ad- 
mitted by  the  judges (Z).  So  the  words,  “Do  not 
run  your  soul  into  more  sin,  but  teU  the  truth,”  have 
been  held  not  to  contain  an  inducement  (w). 

A confession  will  not  be  inadmissible  merely  be- 
cause it  has  been  obtained  by  deception.  Even 
when  the  prisoner  has  made  it  only  on  receiving  a 
preliminary  oath  of  secrecy  from  the  person  trusted, 
such  person  will  be  competent  and  compellable  to 
reveal  it  (w) ; and  a confession  made  by  a prisoner 
while  dimnk  will  be  received  (o). 


{7i)  H.  V.  Holmes,  1 C.  & K,  217. 
(Z)  B..  V.  Wild,  R.  & M.  452. 

(m)  R.  V.  Sleeman,  Dears.  269. 

(n)  R.  V.  Slum,  6 C.  & P.  372. 

(fl)  R.  V.  Spilshury,  7 C.  & P.  187. 
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Volimtaiy  statements  made  by  a prisoner  before  a 
committing  magistrate  are  strictly  admissible  against 
him ; but  before  a magistrate  asks  a prisoner  if  be 
Avishes  to  make  any  statement,  be  is  bound  to  caution 
bim  in  tbe  language  of  11  & 12  Viet.  c.  42,  s.  18. 
By  that  section  it  is  provided  that,  after  tbe  exami- 
nations of  all  tbe  witnesses  on  tbe  part  of  tbe  prose- 
cution shall  baA’’e  been  completed,  tbe  justice  of  tbe 
peace,  or  one  of  tbe  justices  by  or  before  whom  sucb 
examination  shall  have  been  so  completed  as  aforesaid, 
shall,  without  requiring  tbe  attendance  of  the  witnesses, 
read,  or  cause  to  be  read  to  the  accused  the  depo- 
sitions taken  against  him,  and  shall  say  to  bim  these 
Avords,  or  vrords  to  the  like  effect Having  beard 
the  evidence,  do  you  Avisb  to  say  anything  in  answer 
to  the  charge  ? ^ ou  are  not  obliged  to  say  anything 
unless  you  desire  to  do  so,  but  whatever  you  say  will 
be  taken  down  in  Avriting,  and  may  be  given  in  evi- 
dence against  you  upon  your  trial;”  and  whatever 
the  prisoner  shall  then  say,  in  ansAver  thereto,  shall 
be  taken  doAvn  in  writing  and  read  over  to  him,  and 
shall  be  signed  by  the  said  justice  or  justices,  and 
kept  AAuth  the  depositions  of  the  Avitnesses,  and  shall 
be  transmitted  with  them  as  hereinafter  mentioned ; 
and  aftenvards,  upon  the  trial  of  the  said  accused 
})erson,  the  same  may,  if  necessary,  be  given  in  evi- 
dence against  him  Avithout  further  proof  thereof, 
unless  It  shall  be  proved  that  the  justice  or  justices 
purporting  to  sign  the  same  did  not  in  fact  sign  the 
same  : provided  always,  that  the  said  justice  or 
justices,  before  such  accused  person  shall  make  any 
statement,  shall  state  to  him,  and  gi\^e  him  clearly 
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to  understand  that  he  has  nothing  to  hope  from  any 
promise  of  favour,  and  nothing  to  fear  from  any 
threat  which  may  have  been  holden  out  to  him  to 
induce  him  to  any  admission  or  confession  of  his 
guilt ; but  whatever  he  shall  then  say  may  be  given 
in  evidence  against  him  upon  his  trial,  notwith- 
standing such  promise  or  threat;  provided,  never- 
theless, that  nothing  herein  enacted  or  contained 
shall  prevent  the  prosecutor  in  any  case  from  gi\dng 
in  evidence  any  admission  or  confession,  or  other 
statement  of  the  person  accused  or  charged.”  A 
voluntary  statement  by  a prisoner  before  the  depo- 
sitions are  complete,  and  before  the  statutory  caution 
has  been  given  is  admissible  (p). 

When  a confession  is  inadmissible,  every  statement 
or  act,  which,  presumably  and  reasonably,  flows 
from  it  will  be  also  inadmissible  in  evidence ; for  it 
is  held  that  the  influence  which  produces  a ground- 
less confession,  may  also  produce  groundless  con- 
duct (q).  But  although  a confession  be  inadmissible, 
a witness  may  be  asked  whether,  in  consequence  of 
something  which  the  prisoner  had  said,  he  has 
made  any  discovery  of  other  facts  which  bear  on  the 
case  (r). 

If  two  persons  be  charged  jointly,  the  confession 
of  one  will  not  be  evidence  against  the  other ; for  a 
prisoner  is  called  upon  to  answer  depositions  on 
oath,  but  not  to  make  any  answer  to  the  statement 


(j?)  jR.  V.  Stripp,  Dears.  648;  R.  v.  Sansome,  1 Den.  546. 
{q)  R.  V.  Jenkins,  E.  & R.  492. 

(r)  R.  V.  Oould,  9 C.  & P.  364. 
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of  another  prisoner  (5).  But  the  record  of  the  con- 
T-iction  of  a principal  in  a felony,  who  has  pleaded 
guilty,  is  evidence  against  an  accessory  of  the  com- 
mission of  the  principal  felony  And  on  trials 
for  conspiracy,  where  the  conspiracy  has  been  proved, 
the  acts  of  one  conspirator  are  evidence  against  the 
other  conspirators.  So  it  was  held  in  Hardy’s 
trial  (m),  that  the  statements  in  the  letters  addressed 
b\  one  conspirator  to  another,  are  evidence  against 
the  latter. 

Principals  and  agents  are  not  criminally  liable,  as 
such,  for  their  respective  acts,  and,  therefore,  cannot 
be  affected  by  each  other’s  confessions.  Thus,  on 
Lord  Melville’s  trial  for  embezzlement,  it  was  held, 
that^  the  admissions  of  his  agent  that  the  latter  had 
received  money  on  account  of  his  principal  only 
affected  the  principal  with  a civil  liability,  and  that 
it  could  by  no  possibility  convict  him  of  a crime  (a;). 
But  there  is  an  exception  to  this  rule  in  the  case  of 
a libel  published  in  a newspaper,  where  the  pro- 
prietor is  primd  facie  liable  for  the  insertion  by  his 
agent  (ij). 

^ A prisoner  may  be  convicted  on  proof  of  a confes- 
sion without  other  evidence;  but  judges  are  unwilling 
to  direct  a conviction  in  such  cases  (^).  Instances 


(«)  Per  Patteson,  J.,  Jl.  y.  Swinnerton,  C.  & M 693  • H y 
Applehy,  3 Stark.  33.  • , . . 

(t)  R.  y.  Rlich,  4 C.  & P.  377. 

(«)  24  How.  St.  Tr.  475. 

(®)  29  How.  St.  Tr.  764.  Sup.  p.  262. 
iy)  R.y.  Gutch,  1 M.  & M.  433. 

(«)  See  Queen  v.  Rvnjit  Sontal,  G Cal.  W.  R.  Cr.  Rul.  73. 
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are  common  in  which  prisoners,  under  the  influence 
of  a morbid  sentiment,  have  confessed  crimes  which 
they  have  never  committed ; and  there  are  others  in 
which  the  confession  seems  to  have  been  prompted 
by  the  full,  but  unfounded  belief  in  the  confessing 
party,  that  he  had  committed  the  crime.  It  has 
also  been  observed  by  Mr.  Baron  Parke,  that  “ too 
great  weight  ought  not  to  be  attached  to  evidence  of 
what  a party  has  been  supposed  to  have  said ; as  it 
very  frequently  happens,  not  only  that  the  witness 
has  misunderstood  what  the  party  has  said,  but  that 
by  unintentionally  altering  a few  of  the  expressions  ' 
really  used,  he  gives  an  effect  to  the  statement  com- 
pletely at  variance  with  what  the  party  reaUy  did 
say”  (a). 

A confession  before  magistrates  must  be  proved 
at  trial  by  the  depositions,  unless  it  be  clearly  shown 
that  the  statement  was  not  taken  down  at  the 
time  (5). 


(a)  Earle  v.  Picken,  5 C.  & F.  542,  n. 
(I/)  2 Russ.  Cr.  825,  notes. 
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CHAPTEK  XVIII. 

ON  THE  BUKDEN  OF  PROOF  (a). 

Having  considered  the  principles  by  "which  evidence 
is  admitted  or  excluded  in  courts  of  justice,  we  have 
next  to  consider  the  rules  by  -which  admissible  e"vi- 
dence  is  applied  to  prove  or  disprove  the  issues  in  a 
cause.  The  first  question  in  this  inquiry  is — On 
whom  does  the  onus  probandi,  or  burden  of  proof, 
rest,  when  an  issue  between  t"wo  parties  is  before  a 
coiu’t  ? The  answer  to  this  question  includes  the 
answer  to  another  point,  which  causes  frequently 
great  controversy,  as  preliminary  to  the  opening  of  a 
case,  viz.,  which  party  has  the  pri"vilege,  or  incurs 
the  duty,  of  beginning  ? Practically,  no  point  in 
the  law  of  evidence  involves  more  subtle  principles  of 
law ; and  none  contains  more  important  advantages 
and  disadvantages,  according  to  the  circumstances, 
to  the  contending  parties.  It  is  needless  to  insist 
on  the  importance  which  necessarily  attaches  to  the 
order  in  which  parties  are  allowed  to  state  their  cases 
to  the  court. 

The  general  rule  of  the  civil  law  has  been  adopted 
in  England  by  courts  of  equity,  as  well  as  courts  of 
law.  incumbit  probatio  qui  dicit,  non  qui  negat. 
The  issue  must  be  proved  by  the  party  who  states 


(fl)  The  Indian  law  is  substantially  the  same,  and  is  contained 
in  the  Ind.  Ev.  Act,  ss.  101—111, 
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an  al?irmative ; not  by  a party  wbo  states  a negative. 
In  other  words,  it  is  a legal  maxim  that  a negative 
cannot  be  proved.  But  this  rule  is  subtler  in  sub- 
stance than  it  is  in  form.  Thus,  a legal  affirmative 
is  by  no  means  necessarily  a grammatical  affirma- 
tive ; nor  is  a legal  negative  always  a grammatical 
negative.  A legal  affirmative  comes  often  in  the 
shape  of  a grammatical  negative ; and  a legal  nega- 
tive as  often  appears  as  a grammatical  affirmative. 

The  rule  may,  therefore,  more  correctly  be  laid 
down  that — 

The  issue  must  be  proved  by  the  party  who 
states  the  affirmative  in  substance,  and 
not  merely  the  affirmative  in  form. 

There  are  tAvo  tests  for  ascertaining  on  which  side 
the  burden  of  proof  lies  : first,  it  lies  on  the  party 
who  would  be  unsuccessful  if  no  evidence  were  given 
on  either  side  (b) ; secondly,  upon  the  party  who 
would  fail  if  the  particular  allegation  in  question 
were  struck  out  of  the  pleading  (c).  We  may  here 
note  that  Erie,  J.,  said  in  Wheelton  v.  Hardisty  {d) : 

Modern  cases  have  established,  that  where  the 
party  on  whom  the  onus  lies  of  proAung  the  allega- 
tion gives  evidence  as  consistent  with  one  view  of 
the  case  as  the  other,  he  fails  in  his  proof.”  The 
general  rule  is,  however,  subject  to  exceptions. 
Thus — 

Where  there  is  a disputable  presumption 

(&)  Amos  V.  Hughes,  1 M.  & Rob.  464. 

(c)  Mills  V.  Barher,  1 M.  & W.  427. 

(<Z)  8 E.  & B.  263;  cf.  Cotton  v.  Wood,  8 C.  B.,  N.  S.  668. 
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tion  of  law  in  favour  of  one  part^,  it  will 
be  incumbent  on  the  other  to  disprove  it 

llie  following  will  serve  as  instances  of  the  work- 
ing of  this  principle.  Inasmuch  as  the  law  will  not 
presume  the  commission  of  a crime  or  tort,  the  party 
alleging  the  commission  of  an  act  amounting  thereto 
must  prove  it;  therefore,  in  ^mos  v.  H?/^/ies  (e),  the 
30urt  would  not  presume  the  work  to  have  been  done 
m an  unworkmanlike  manner  ; and  in  an  action  for 
Dutting  combustible  goods  on  board  the  plaintiff’s 
diip  without  due  notice,  it  was  held  that  the  plaintiff 
vas  bound  to  prove  the  negative  (/).  So,  in  an 
iction  for  breach  of  a covenant  or  promise  to  repair, 
f the^  plaintiff  declare  that  the  premises  were  not 
:ept  in  repair,^  and  the  defendant  pleads  that  they 
re,  the  plaintiff  must  begin,  and  prove  the  non- 
epair  ( y).  So,  in  an  action  by  executors  on  a life 
• olicy,  in  which  the  declaration  set  out  that  the 
ssured  was  not  afflicted  with  rupture  or  any  other 
•isease  at  the  time  of  assurance  ; and  the  plea  stated 
»at  he  was  suffering  from  rupture  at  the  time,  and 
id  concealed  the  fact ; the  court  held,  that  this  was 
substantial  afflrmative  on  the  part  of  the  plaintiffs, 
id  that  they  should  have  begun  (/i).  So,  in  eject- 
ent  by  a landlord,  on  a-  breach  of  covenant  by 
ffendant  to  insure  the  premises,  the  burden  of  proof 


(e)  1 M.  & Rob.  464. 

(/)  V.  East  India  Co.,  3 East,  193 

(d)  Sorvard  v.  Leggatt,  7 C.  & P.  613. 

(A)  Ashhg  V.  Bates,  15  M.  & W.  589.' 
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lies  on  the  plaintiff,  because  the  object  of  the  action 
is  to  defeat  the  estate  granted  to  a lessee  (t). 

The  maxim  omnia  prcEsumuntur  rite  esse  acta  has 
also  considerable  effect  in  shifting  the  burden  of 
proof.  For  instance,  since  Bills  of  Exchange  are 
presumed  to  be  given  for  good  consideration,  it  lies 
on  the  party  who  denies  the  fact  to  prove  the  nega- 
tive : but,  if  the  defendant  can  show  that  there  has 
been  something  of  fraud  in  the  previous  steps  of  the 
transfer  of  the  instrument,  it  throws  upon  the  plain- 
tiff the  necessity  of  showing  under  what  circum- 
stances he  became  possessed  of  it(^).  Thus,  in  an 
action  by  indorsee  against  acceptor,  if  the  defendant 
plead  that  the  bill  was  obtained  from  him  by  fraud, 
and  that  the  plaintiff  gave  no  consideration  for  it, 
proof  of  the  fraud  is  held  to  throw  on  the  plaintiff 
the  onus  of  showing  that  he  gave  consideration  for 
the  bill  {1) : and  the  same  rule  applies  in  the  case  of 
a bill  accepted  in  the  name  of  a firm,  when  the  ac- 
ceptance is  proved  to  be  by  one  of  the  partners  in 
fr’aud  of  the  partnership  and  contrary  to  the  partner- 
ship articles  {m)  : for  although  a biff  is  presumed  to 
have  been  given  for  a good  consideration,  yet,  as 
soon  as  fraud  is  proved,  a contrary  presumption 
arises  {n).  But  a mere  absence  of. consideration  will 


(i)  Doe  V.  Whitehead,  8 A.  & E.  571. 

(It)  Smith  V.  Braine,  16  Q.  B.  244;  Sail  v.  Featherstone,  3 . 

& N.  284. 

(Z)  Savvey  v.  Towers,  6 Ex.  656. 

(m)  Sogg  v.  Skeen,  18  C.  B.,  N.  S.  426. 

(n)  Berry  v.  Alderman,  13  C.  B.  674;  Mather  v.  Loid  j- 

stone,  1 C.  B.,  N.  S.  273. 
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not  create  any  sucli  presumption  (o).  On  the  same 
principle  that  where  an  act  is  tainted  apj^arently 
with  illegality,  the  party  justifying  it  must  disprove 
'ts  illegality;  a defendant  in  libel,  who  pleads  a fair 
report  of  proceedings  in  a court  of  justice,  must 
prove  the  con-ectness  of  the  report  (p).  And  in 
ictions  for  malicious  prosecution  the  o?ius  prohandi 
s of  course  on  the  plaintiff,  who  must  show  that 
-he  proceeding  was  entirely  groundless,  and  it  is 

lot  sufficient  for  him  to  prove  the  dismissal  of  the 
jharge  {q). 

When  a person,  who  is  able  to  exercise  dominion 
>ver  another,  takes  a benefit  from  him,  such  person 
mist  prove  that  the  transaction  was  a righteous 
ne  (;•),  and  that  the  gift  was  intended  to  be  given  (5). 
-his  IS  not  confined  to  cases  of  parent  and  child, 
uardian  and  ward,  solicitor  and  client,  and  the  like,' 

. ut^  extends  to  every  case  in  which  two  persons  are 
) situated  that  one  may  obtain  considerable  influence 
^/er  the  other  (^).  If  a married  woman,  who  has 
!irported  to  charge  her  separate  property  for  money 
-vanced  to  her  husband,  alleges  undue  influence, 

^ .e  must  prove  it(w).  And  where  a married  woman. 


Fitch  T.  Jones,  5 E.  & B.  238. 

» Lenis  V.  Levy,  E.  B.  & E.  557. 

Conncil,  Bahoo 

nesh  ihctt  V.  Mvyneeram  Chon-dry,  11  Beng.  L.  E.  321. 
r)  Cooke  V,  Lamotte,  15  Beav.  240 

■b  32!)  41  L ,T,  Ch,  668;  20  W.  R.  305;  and  yide  supra,  p.  75 
0 Coj?ke  T.  Lamotte,  ubi  supra.  ^ 

«)  Field  y.  Sonic,  4 Kuss.  112. 
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living  apart  from  her  husband,  contracts  debts,  the 
Court  of  Chancery  will  impute  to  her  an  intention 
to  deal  with  her  separate  property  (v),  and  throw 
upon  her  the  onus  of  proving  the  contrar5^ 

An  important  general  principle  was  laid  down 
in  the  opinion  of  the  judges  upon  the  case  submitted 
to  them  by  the  House  of  Lords  in  the  Banbury 
Peerage  case  thus,  “where  there  is  primd  facie 
evidence  of  any  right  existing  in  any  person,  the 
onus  prohandi  is  always  upon  the  person  or  party 
calling  such  right  in  question.”  So  a court  always 
treats  a deed  or  instrument,  which  is  primd  facie 
good,  as  what  it  purports  to  be  (y),  and  the  onusoi 
proving  that  it  is  not  what  it  purports  to  be,  or  that 
it  is  invalid,  rests  upon  the  party  impeaching  it(2r). 

In  criminal  proceedings  the  burden  of  proof,  as  a 
general  rule,  rests  on  the  prosecution,  on  account  oh 
the  presumption  of  the  innocence  of  the  accused, 
but  in  a variety  of  cases  the  legislature  has  tWn 
the  burden  of  proving  authority,  consent  and  lawtui 
excuse  on  the  defendant  in  criminal  proceedings  ; 
thus,  when  a person  is  charged  with  making  or 
possessing  coining  tools,  under  24  & 25  ^ict.  c.  99, 
S.  24,  without  lawful  authority  or  excuse,  the  burden 
of  proving  that  he  had  such  authority  or  excuse  rests 


(r)  JoTmsony.  Gallager,  3 D.,  F.  & J.  621  ; approved  by  the 
Judicial  Committee  of  the  Privy  Council  in  the  London  Char 
tered  Banh  of  Australia  v.  Lempriere,  L.  E.,  4 P.  C.  672. 

(a?)  1 S.  & S.  166. 

(y)  Jacobs  V.  Richards,  18  Bear.  303. 

(z)  Nichol  T.  Vaughan,  1 Cl.  & F.  49. 
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on  liim.  And  wliere  proceedings  were  taken  for  the 
contravention  of  an  order  of  the  Privy  Council 
under  the  Contagious  Diseases  (Animals)  Act, 
1869  (a),  ordering  that  a person  having  in  his  pos- 
session animals  affected  with  any  contagious  disease 
should  with  all  practicable  speed  give  notice  of  the 
fact  to  a police  constable,  it  was  held  by  the  Court 
of  Common  Pleas  that,  on  proof  of  the  existence  of 
the  disease  to  the  defendant’s  knowledge,  the  onus 
lay  upon  him  of  shovdng  that  he  gave  the  necessary 
notice  (I/). 

In  an  action  for  goods  sold  and  delivered,  with  a 
plea  of  infancy,  the  omts  probandi  lies  upon  the  de- 
fendant ; as  the  law  presumes  that,  when  a man  con- 
tracts, he  is  of  proper  age  to  contract,  until  the  con- 
trary be  shown  (c).  So,  negligence  in  carriers  (^^), 
legitimacy  of  children  born  in  wedlock  (e),  dura- 
tion of  life(y),  insanity  (^),  are  all  issues  in  which 
the  onus  prohandi  is  regulated  by  the  legal  pre- 
sumption as  to  the  fact : and  the  party  who  disputes 
the  truth  of  the  presumption  in  the  particular  case 
is  bound  to  show  that  it  does  not  apply  (Ji).  In  a 
late  case  it  was  held,  that  where  a man  and  woman 


(fl)  32  & 33  Viet.  c.  70. 

(ft)  Huggins  v.  Ward,  21  W.  R,  914. 

(c)  Hartley  v.  Wliarton,  11  A.  & E.  934. 

{d~)  Marsh  v.  Horne,  6 B.  & C.  322. 

(c)  Plowes  V.  Bossey,  2 D.  & S.  145;  Banbury  Peerage  case,  1 
S.  & S.  156. 

(/)  See  Chap.  V. 
ig)  Ibid. 

(/t)  Hall  V.  Warren,  9 Ves.  611. 
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have  cohabited  for  several  years  as  man  and  wife, 
and  separated  on  the  same  footing,  the  presumption 
that  they  were  married  is  so  strong  that  it  can  be 
rebutted  only  by  the  strongest  and  most  distinct  evi- 
dence to  the  contrary  by  the  party  impugning  the 
marriage  {i)  ; and  the  presumption  of  the  legitimacy 
of  a child  bom  during  wedlock,  can  only  be  rebutted 
by  evidence  so  conclusive  as  to  produce  judicial  con- 
viction that  the  child  was  not  procreated  by  the  hus- 
band (A). 

Another  exception  to  the  above  stated  general 
rule  arises  from  the  principle  that — 

In  every  case  the  onus  probandi  lies  on  the 
person  who  wishes  to  support  his  case 
by  a particular  fact  which  lies  peculiarly 
within  his  knowledge,  or  of  which  he  is 
reasonably  cognizant  (/). 

Thus,  generally,  in  summary  proceedings  before 
magistrates,  the  defendant,  who  claims  a qualifica- 
tion, and  not  the  informer  who  charges  the  want  of 
it,  must  prove  the  fact ; for  this  is  peculiarly  withm 
the  knowledge  of  the  former  (m).  This  principle  has 
been  expressly  imported  into  the  Game  Act,  1 & 2 
Will.  4,  c.  32,  s.  42,  which  enacts  that  “ it  shall  not 
be  necessary,  in  any  proceeding  under  that  act,  to 
negative  by  evidence  any  certificate,  hcence,  &c.,  or 


(i)  Haviland  v.  Mortihorj,  32  L.  T.  343. 

(Jt)  Atcliley  V.  Sjprigg,  33  L.  J.,  Ch.  345. 

(Z)  Per  Holroyd,  J.,  B.  v.  Burdett,  4 B.  & Aid.  140. 
(to)  B.  V.  Turner,  5 M.  & S.  206. 
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other  matter  of*  exception  or  defence ; but  the  party 
seeking  to  avail  himself  of  such  certificate  shall  be 
bound  to  prove  the  same”(«).  But  it  seems  that 
where  a penal  statute  contains  a certain  exception, 
the  onus  of  showing  that  the  offence  is  not  within 
the  exception  is  on  the  informer ; for  it  Avas  held 
that  on  an  information  before  magistrates  against  a 
licensed  Auctualler  under  the  11  & 12  Viet.  c.  49,  for 
opening  his  house  on  a Sunday,  otherwise  than  for 
the  refreshment  of  travellers,  it  was  for  the  com- 
plainant to  show  that  the  person  supplied  Avith  re- 
freshment Avas  not  a traveller  (o).  Under  the  Li- 
censing Act,  1872  (jo),  the  burden  of  proving  that 
the  person  supplied  Avas  2^.  bond  fide  traveller,  rests 
on  the  defendant ; but,  by  the  Licensing  Act, 
1874  (f/),  if  he  fails  in  such  proof,  but  the  justices 
are  satisfied  that  the  defendant  truly  believed  that 
the  purchaser  Avas  a bond  fide  traveller,  and  further 
that  the  defendant  took  all  reasonable  precautions 
to  ascertain  Avhether  or  not  the  purchaser  Avas  such 
a traveller,  the  justices  shall  dismiss  the  case  as 
against  the  defendant. 

The  burden  of  proving  that  he  did  not  know  that 
a ship,  built  by  order  of  or  on  behalf  of  any  foreign 
state  Avhen  at  Avar  with  a friendly  state,  was  intended 
to  be  used  and  employed  in  the  military  and  naval 
service  of  such  foreign  state,  i^  throAvn  upon  the 


(«)  Supra,  p.  73;  cf.  Boe  v.  Whitehead,  8 A.  & E.  671. 
{p)  Taylor  v.  Humphries,  17  C.  B.,  N.  S.  539. 

(p)  35  & 36  Viet.  c.  94.  ' 

(?)  37  & 38  Viet.  c.  49. 
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builder  of  such  ship  by  the  Foreign  Enlistment  Act, 
1870(2:);  and  by  the  Elementary  Education  Act, 
1873  (a),  when  a child  is  apparently  of  the  age 
alleged  for  the  purposes  of  any  legal  proceedings 
under  that  act,  or  the  Elementary  Education  Act, 
1870(5),  it  shall  lie  on  the  defendant  to  prove  that 
the  child  is  not  of  such  age. 

When  a plaintiff  takes  an  enquiry  as  to  damages 
arising  from  the  use  of  his  trade  mark  by  the  de- 
fendant, the  onus  of  proving  some  special  damage  by 
loss  of  custom  or  otherwise  rests  upon  him  (c)  ; and 
in  suits  to  restrain  the  sale  of  a patented  article,  it 
is  incumbent  on  the  plaintiff,  not  only  to  prove  the 
sale,  but  to  prove  that  the  article  was  not  made  by 
himself  or  his  agents  {d). 

As  to  the  right  to  begin.  In  practice  the  plaintiff 
generally  begins,  because,  to  quote  the  words  of  Lord 
Denman  in  Mercer  v.  Whall{e):—“  It  appears  ex- 
pedient that  the  judge,  the  jury,  and  the  defendant 
himself  should  know  precisely  how  the  claim  is 
shaped.  This  disclosure  may  convince  the  defendant 
that  the  defence  which  he  has  pleaded  cannot  be 
established.  On  hearing  the  extent  of  the.  demand, 
the  defendant  may  be  induced  at  once  to  submit  to 
it  rather  than  persevere.  Thus  the  affair  reaches  its 


(z)  33  & 34  Viet.  c.  9(f. 

(ffi)  36  & 37  Viet.  c.  86. 

(&)  33  & 34  Viet.  c.  76. 

(c)  Leather  Cloth  Co.  v.  Hirsohjield,  L.  R.,  1 Eq.  299;  14 
W.  R.  78. 

Qd)  Bells  V.  Willmott,  L.  R.,  6 Ch.  239;  19  W.  R.  369. 

(c)  5 Q.  B.  447. 
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natural  and  best  conclusion.  If  this  does  not  occur, 
the  plaintiff,  by  bringing  forward  his  case,  points 
his  attention  to  the  proper  object  of  the  trial ; and 
enables  the  defendant  to  meet  it  with  the  full  under- 
standing of  its  nature  and  character.” 

The  strict  rule,  however,  is  that — 

The  party  on  whom  the  onus  prohandi  lies, 
as  developed  by  the  record,  must  begin. 

But  at  common  law  it  is  considered  that  the 
plaintiff  must  begin  in  actions  of  libel,  slander,  and 
injimies  to  the  person,  and  in  all  other  actions  in 
which  the  jdaintiff  seeks  to  recover  unliquidated 
damages,  and  wherever  the  record  contains  several 
issues,  and  the  burden  of  proving  any  one  of  them 
lies  on  the  plaintiff,  he  is  entitled  to  begin,  provided 
he  undertakes  to  give  evidence  on  such  issue. 
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CHAPTER  XIX. 

ON  JUDICIAL  NOTICE  AND  THE  PKOOF  OF  FOKEIGN 

LAWS. 

The  courts  take  judicial  notice  of  numerous  facts, 
which  it  is  therefore  unnecessary  to  prove  (a). 

They  notice  aU  the  public  statutes  of  the  realm  {b) ; 
their  own  course  of  procedure  and  practice  (c)  ; the 
maritime  law  of  nations  (c?) ; and  a war  in  which  the 
country  is  engaged,  but  not  a war  between  foreign 
countries  (e) ; the  great  and  privy  seals  (/);  royal 
proclamations ; the  preamble  of  an  act  (y)  ; and  now, 
by  8 & 9 Viet.  c.  113,  s.  3,  aU  copies  of  royal  procla- 
mations, purporting  to  be  printed  by  the  Queen’s 
printer,  are  made  evidence  thereof  in  all  comrts, 
without  proof  being  given  that  such  copies  were  so 
printed;  and  by  the  Documentary  Evidence  Act, 
1868  (/i),  the  principle  was  extended  to  orders  or 
regulations  in  council,  and  to  proclamations,  orders. 


(a)  Of  what  judicial  notice  is  taken  in  India,  see  Ind.  Ev.  Act, 
s.  57. 

(5)  Bull.  N.  P.  222. 

(c)  PugJb  V.  Rohinson,  1 T.  K.  116. 

(<^)  Chandler  v.  Grieves,  2 H.  Bl.  606,  n. 

(<j)  Bolder  v.  Hunting  field,  11  Ves.  292. 

(/)  29  How.  St.  Tr.  707. 

{g~)  R.  V.  Sutton,  4 M.  & S.  632. 

(7i)  31  & 32  Viet.  c.  37. 

..  .) 


ON  JUDICIAL  NOTICE,  ETC. 


299 


and  i-egiilations  issued  by  any  of  the  government 
departments  or  officers  specified  in  the  act.  The  act 
provides  that  jprima  facie  evidence  of  any  such  pro- 
clamation, order  or  regulation  may  be  given  in  any 
of  the  modes  specified  in  the  act(z). 

By  the  8 & 9 Viet.  c.  113  (s.  1),  it  is  enacted  that, 
■whenever  by  any  act  then  in  force  or  thereafter  to  be 
in  force,  any  certificate,  official  or  public  docu- 
ment, or  document  or  proceeding  of  any  corporation 
or  joint-stock  or  other  company,  or  any  certified 
copy  of  any  document,  bye-law,  entry  in  any  register 
or  other  book,  or  of  any  other  proceeding,  shall  be 
receivable  in  evidence  of  any  particular  in  any  court 
of  justice,  or  before  any  legal  tribunal,  or  either 
house  of  parliament,  or  any  committee  of  either 
house,  or  in  any  judicial  proceeding;  the  same  shall 
be  respectively  admitted  in  evidence,  provided  they 
respectively  purport  to  be  sealed  or  impressed  with 
a stamp,  or  sealed  and  signed,  or  signed  alone,  as 
required,  or  impressed  with  a stamp  and  signed,  as 
directed  by  the  respective  acts  made  or  to  be  here- 
after made,  ■v\dthout  any  proof  of  the  seal  or  stamp 
where  a seal  or  stamp  is  necessary ; or  of  the  signa- 
ture, or  of  the  official  character  of  the  person  appear- 
ing to  have  signed  the  same,  and  without  any 
further  proof  thereof  in  every  case  in  which  the 
original  record  could  have  been  received  in  evi- 
dence. And  also  (sect.  2),  ^‘that  all  courts, 
judges,  justices,  masters  in  Chancery,  masters  of 


( i)  See  the  act  in  the  schedule.  And  see  Hvggins  v.  Ward,  21 
W.  R.  914. 
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courts,  commissioners  judicially  acting,  and  other 
judicial  officers,  shall  henceforth  take  judicial  notice 
of  the  signature  of  any  of  the  equity  or  common 
law  judges  of  the  superior  courts  at  Westminster, 
provided  such  signature  be  attached  or  appended  to 
any  decree,  order,  certificate,  or  other  judicial  or 
official  document.” 

By  14  & 15  Viet.  c.  49,  s.  10,  judicial  notice  is  to 
be  taken  in  England  and  Wales  of  documents  ad- 
missible in  evidence  of  any  particular  in  any  court 
of  justice  in  Ireland. 

By  18  & 19  Viet.  c.  42,  s.  3,  “any  document  pur- 
porting to  have  affixed,  impressed  or  subscribed 
thereon  or  thereto  the  seal  and  signature  of  any 
British  ambassador,  envoy,  minister,  charge  d’affaires, 
secretary  of  embassy  or  of  legation,  consul-general, 
consul,  vice-consul,  acting  consul,  pro-consul  or  con- 
sular agent,  in  testimony  of  any  such  oath,  affidavit, 
affirmation  or  act  having  been  administered,  sworn, 
affirmed,  had  or  done  by  or  before  him,  shall  be 
admitted  in  evidence  without  proof  of  any  such 
seal  and  signature  being  the  seal  and  signature 
of  the  person  whose  seal  and  signature  the  same 
purports  to  be,  or  of  the  official  character  of  such 
person.” 

The  Companies  Act,  1862  (e),  provides  by 
sect.  125,  that  in  all  proceedings  under  that  act, 
judicial  notice  shall  be  taken  of  the  signature  of 
any  officer  of  the  Courts  of  Chancery  or  Bank- 
ruptcy in  England,  or  in  Ireland,  or  of  the  Court 


(e)  25  & 26  Viet.  c.  89. 


ON  JUDICIAL  NOTICE,  ETC. 


301 


of  Session  in  Scotland,  or  of  the  registrar  of  the 
Court  of  the  Vice-Warden  of  the  Stannaries,  and 
also  of  the  official  seal  or  stamp  of  the  several 
officers  of  such  coimts  respectively. 

By  the  61st  section  of  the  Supreme  Court  of 
Judicature  Act,  1873,  judicial  notice  is  to  be  taken 
of  the  seals  of  district  registries. 

By  the  15  & 16  Viet.  c.  86,  s.  22,  it  is  provided 
that  judicial  notice  shall  be  taken  of,  among  other 
things,  the  seal  or  signature  of  a notary  public 
attached  to  affidavits  and  other  documents  in  Scot- 
land, Ireland,  the  Channel  Islands,  or  any  colony, 
island,  plantation  or  place  under  the  dominion 
of  her  Majesty  in  foreign  parts.  But  where  an 
affidavit  is  sworn  before  a foreign  notary,  the  signa- 
ture of  such  notary  requires  verification,  and  the 
Court  of  Chancery  has  refused  to  take  judicial  notice 
of  the  seal  of  such  a notary  (/). 

^ In  the  case  of  Cole  v.  Sherrard  (^),  the  Court  of 
Exchequer  took  judicial  notice  of  the  seal  of  a notary 
public  in  the  Channel  Islands,  independently  of  any 
statutory  provision.  It  would  appear  on  the  whole 
to  be  the  rule  that  the  seal  of  a notary  public  in  any 
part  of  her  Majesty’s  dominions  will  be  judicially 
noticed,  but  not  the  seal  of  a foreign  notary  public. 
It  may  here  be  remarked  that  the  certificate  of  a 
notary  public  of  a protest  abroad  of  a foreign  bill  of 
exchange  is  evidence  of  that  fact,  but  neither 


(/)  He  Earl's  Trust,  4 K.  & J.  300. 
{g)  11  Exch.  482. 
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notarial  or  consular  certificates  are  evidence  of  any 
other  fact  certified,  e.  g.  the  mere  production  of  the 
certificate  of  a notary  public  stating  that  a deed  had 
been  executed  before  him  will  not  in  any  way  dis- 
pense with  the  proper  evidence  of  the  execution  of 
the  deed  (Ji). 

The  courts  will  also  notice  the  almanacs  and  the 
divisions  of  the  year  (Z),  and  the  London  Gazette  (m). 

Courts,  of  course,  take  judicial  notice  not  only  of 
the  law  of  the  land,  but  of  their  own  rules  of  prac- 
tice; they  will  not,  however,  notice  the  laws  or 
customs  of  foreign  states ; and  such  laws  must  be 
proved  like  facts  by  skilled  witnesses  {n).  It  is 
held  that  the  witness  must  either  be  a professional 
man,  such  as  an  advocate  or  a judge ; or  con- 
nected in  such  a way  with  the  profession,  or  to 
have  had  such  daily  experience  of  the  law  in  ques- 
tion, as  to  create  a reasonable  presumption  that  he 
has  a competent  knowledge  of  it  (o).  ^ No  witness 
wiU  be  competent  unless  he  appear  either  to  have 
filled  an  official  position,  or  to  be  connected  mani- 
festly with  the  legal  profession,  or  to  have  been  in 
some  position  in  which  it  is  probable  that  he  would 


(Ji)  Nye  Y.  Macdonald,  L.  E.,  3 P.  C.  343. 

(Z)  Brouyh  v.  Parkins,  Iiord  Raym.  993. 

(m)  R.  V.  Forsyth,  R.  & R.  274.  . 

(n)  By  24  & 26  Viet.  c.  11,  the  courts  are  empowered  to  remit 

case  to  a court  of  any  foreign  state  to  ascertain  the  law  of  such 
state,  provided  a convention  has  been  entered  into  with  such  state, 
but  no  such  convention  is  believed  to  have  been  yet  entered  into. 
ip)  Sussex  Peerage  case,  11  Cl.  & Fin.  134. 
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have  acquired  a practical  acquaintance  with  the 
law(^).  I3ut  a person  who  formerly  carried  on 
business  as  a merchant  and  commissioner  of  stocks 
at  Brussels  has  been  allowed  to  prove  what  the  usage 
in  Belgium  is  as  to  the  presentment  of  promissory 
notes  there  (y).  A person  who  has  acquired,  by 
study  in  one  country,  a merely  theoretical  know- 
ledge of  the  laws  of  another  country,  is  not  compe- 
tent to  prove  the  laws  of  such  countiy(r).  But 
the  certificate  of  a foreign  ambassador,  under  the 
seal  of  the  legation,  has  been  held  in  the  Court  of 
Probate  evidence  of  the  law  of  the  country  by  which 
he  was  accredited  (5).  Foreign  law  cannot  be 
proved  in  England  (t),  as  it  can  in  India  (z/),  by 
books  printed  or  published  under  the  authority  of 
the  government  of  a foreign  country,  and  purporting 
to  contain  the  statutes,  code  or  other  law  of  such 
country,  nor  by  printed  or  published  books  of  reports 
of  decisions  of  the  coui-ts  of  such  country,  nor  by 
books  proved  to  be  commonly  admitted  in  such 
courts  as  evidence  of  the  law  of  such  country.  But 
a witness  called  to  prove  foreign  law  may  refer  to 
laws  or  treaties  to  aid  his  memory  (a:).  A question 


(p)  Van  Der  Doucht  v.  Thellnson,  8 C.  B.  2. 

{(£)  Ibid. 

(r)  Bristow  V.  Secijueville,  5 Exch.  275. 

(p  I^the  goods  of  Klingemam,5  S.  & T.  18;  32  L.  J.  P M 

ot  A.  1C,  ’j  • • 

{t)  Sussex  Peerage  case,  11  Cl.  & P.  131. 

(k)  Ind.  Ev.  Act,  s.  38. 

LaDgdalc,  M.  E,  in  If^Uon  v,  Bridfort,  8 Bear. 
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of  foreign  law  being  one  of  fact  must  in  every  action 
be  decided  on  evidence  adduced  in  tbat  action,  and 
not  by  a previous  decision,  or  on  evidence  adduced 
in  another  action  (y).  Colonial  laws  (z)  and  the 
laws  of  Scotland  are  regarded  as  foreign  law  for  the 
purposes  of  proof.  But  in  order  to  afford  facilities 
for  the  more  certain  ascertainment  of  the  law  admi- 
nistered in  one  part  of  her  Majesty’s  dominions, 
when  pleaded  in  the  courts  of  another  part  thereof, 
it  has  been  enacted  that,  if  in  any  action  depend- 
ing in  any  court  within  her  Majesty’s  dominions,  it 
shall  be  the  opinion  of  such  court,  that  it  is  neces- 
sary or  expedient  for  the  proper  disposal  of  such 
action  to  ascertain  the  law  applicable  to  the  facts  of 
the  case,  as  administered  in  any  other  part  of  her 
Majesty’s  dominions  on  any  point  on  which  the  law 
of  such  other  part  of  her  Majesty’s  dominions  is 
different  from  that  in  which  the  court  is  situate,  it 
shall  be  competent  to  the  court  in  which  such  action 
may  depend  to  direct  a case  to  be  prepared  setting 
forth  the  facts  as  these  maybe  ascertained  by  verdict 
of  a jury  or  other  mode  competent,  or  maybe  agreed 
upon  by  the  parties,  or  settled  by  such  person  or 
persons  as  may  have  been  appointed  by  the  court  for 
that  purpose  in  the  event  of  the  parties  not  agreeing, 
and  upon  such  case  being  approved  of  by  such  court 
or  a judge  thereof,  they  shall  settle  the  question  of 
law  arising  out  of  the  same,  on  which  they  desire  to 
have  the  opinion  of  another  court,  and  shall  pro- 


(y)  M‘Cormicli  v.  Garnett,  5 De  G.,  M.  & G.  278. 
(2)  Wey  V.  Galley,  6 Mod.  194. 
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n ounce  an  order  remitting  the  same,  together  with 
tlie  case,  to  the  court  in  such  other  part  of  her 
jMajesty’s  dominions,  being  one  of  the  superior  courts 
thereof,  whose  opinion  is  desired  upon  the  law  ad- 
ministered by  them  as  applicable  to  the  facts  set 
forth  in  such  case,  and  desiring  them  to  pronounce 
their  opinion  on  the  questions  submitted  to  them  in 
the  terms  of  this  act;  and  it  shall  be  competent  to 
any  of  the  parties  to  the  action  to  present  a petition 
to  the  court,  whose  opinion  is  to  be  obtained,  pray- 
ing such  last-mentioned  court  to  hear  parties  or 
their  counsel,  and  to  pronounce  their  opinion  thereon 
in  terms  of  this  act,  or  to  pronounce  their  opinion 
without  hearing  parties  or  counsel ; and  the  court  to 
which  such  petition  shall  be  presented  shall,  if  they  ' 
think  fit,  appoint  an  early  day  for  hearing  parties  o . 
their  counsel  in  such  case,  and  shall  thereafter  pro- 
nounce their  opinion  upon  the  questions  of  law  as 
administered  by  them  which  are  submitted  to  them 
by  the  court ; and  in  order  to  their  ^pronouncing 
such  opinion,  they  shall  be  entitled  to  take  such 
further  procedure  thereupon  as  to  them  shall  seem 
proper”  («).  When  an  opinion  has  been  thus  ob- 
tained, the  court  in  which  the  action  is  pending 
shall  apply  such  opinion  to  such  facts,”  or  shall 
order  such  opinion  to  be-  submitted  to  the  jury,  with 
the  other  facts  of  the  case  as  evidence,  or  conclusive 
evidence  as  the  court  may  think  fit,  of  the  foreign 
law  therein  stated  ”(^).  Under  this  act  the  law  of 


(«)  22  & 23  Viet.  c.  63,  s.  1. 
(&)  Ibid.  s.  3. 
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Scotland  lias  been  ascertained  by  a case  remitted  to 
the  Court  of  Session  in  Scotland  (c),  and  the  law  of 
Bengal  by  a case  remitted  to  the  Supreme  Court  of 
Bengal  (d). 


(c)  Lord  V.  Colvin,  1 Dr.  & S.  24. 
(^d)  Login  v.  Coorg,  30  Beav.  632. 
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PART  II. 

ON  WRITTEN  EVIDENCE. 


CHAPTER  I. 

Ix  the  first  part  of  this  work  the  general  principles 
of  e\ndence,  and  their  application  to  the  issue,  have 
been  considered,  chiefly  in  the  form  of  oral  evidence. 
In  this  second  part,  the  principles  of  written,  or 
documentaiy  evidence,  will  be  discussed.  It  will  be 
first  desirable  to  add  a few  more  remarks  upon  a 
branch  of  the  subject  which  has  been  already  touched 
upon ; and  to  show  generally  in  what  cases  written 
instruments  are  treated  as  primary  and  best  evi- 
dence, and  in  what  cases  as  secondary  and  inferior 
evidence. 

When  a ivriting  purports  to  be  in  the  nature  of  a 
public  or  judicial  record,  the  deliberate  solemnities 
■^ith  which  its  settlement  and  recognition  are  pre- 
sumed to  have  been  accompanied  render  it  clearly 
the  best  and  pnmary  evidence  of  the  matters  to  which 
It  refers.  ^ So,  where  a contract  is  required  by  the 
law  to  be  in  writing  or  has  been  voluntarily  put  into 
writing  by  the  parties,  all  controversy  as  to  its  pur- 
port and  effect  ought  clearly  to  be  determined  by  the 
inspection  of  the  written  instrument,  consequently 
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the  written  contract  must  as  a general  rule  be  pro- 
duced, and  although  oral  evidence  may  be  given  to 
explain  such  a written  contract,  it  cannot  be  given 
to  vary  it,  except  when  in  equity  relief  is  sought  on 
the  ground  of  mistake  or  surprise  (a).  Similarly, 
where  a writing  is  the  very  matter  in  issue,  as  in 
libel,  oral  evidence  of  the  words  of  the  libel  is  in- 
admissible as  long  as  the  writing,  or  print,  is  pro- 
ducible. So,  where  it  appears  that  a representation 
or  statement  by  a witness  was  made  in  writing,  his 
own  act  operates  against  him  in  the  nature  of  an 
estoppel  in  pais ; and  he  will  not  be  allowed  to  say 
what  the  statement  was,  but  the  writing  must  be 
produced,  and  declare  it.  Thus,  a witness  cannot 
be  asked  whether  his  name  is  written  in  a book ; but 
the  book  must  be  produced,  or  its  non-production  be 
excused  according  to  the  principles  under  which 
secondary  evidence  is  admissible  (b).  Neither  can 
he  be  examined  as  to  the  contents  of  a letter,  but 
the  whole  of  it  must  be  read  (c).  In  aU  such  cases 
oral  evidence  will  be  inadmissible,  until  it  be  proved 
that  every  endeavour  has  been  used,  without  success, 
to  produce  the  writing. 

An  anomalous  exception  to  the  rule  that  parol 
secondary  evidence  is  inadmissible  where  there  is 
parol  primary  evidence  which  ought  strictly  to  be 
produced,  is  found  in  the  principle  that,  whatever 
a party  says,  or  his  acts  amounting  to  admissions. 


(a)  Price  v.  Ley,  32  L.  J.,  Ch.  530;  cf.  infra,  Chaps.  VI.  and  VII. 
(&)  Darby  v.  Ouseley,  1 H.  & N.  1. 

(c)  Queen’s  case,  2 B.  & B.  286. 
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are  evidence  against  himself,  thongli  such  admissions 
must  involve  what  must  necessarily  he  contained  in 
some  deed  or  writing ; for  instance,  a statement  by  a 
party,  or  one  under  Avhom  he  claims,  that  an  estate 
liad  been  conveyed  to  or  from  such  person,  or  that  such 
person  filled  the  character  of  assignee — which  could 
only  be  by  deed.”  The  learned  judge  who  laid  down 
this  principle  as  above  added  that  “^the  reason  why 
such  statements  are  admissible,  without  notice  to 
produce  or  accounting  for  the  absence  of  the  written 
instrument,  is,  that  they  are  not  open  to  the  same 
objection  which  belongs  to  parol  e^ddence  from  other 
sources  when  the  vTitten  evidence  might  have  been 
produced;  for  such  evidence  is  excluded  from  the 
presumption  of  its  untruth  from  the  very  nature  of 
the  case,  when  better  evidence  is  withheld ; whereas 
what  a party  himself  admits  to  be  true,  may  reason- 
ably be  presumed  to  be  so.  The  weight  and  value  of 
such  testimony  is  quite  another  question”  {d).  Thus, 
in  the  case  of  Slatterie  v.  Pooley  (e),  in  which  this 
judgment  was  given,  it  was  necessary  to  show  that 
a certain  debt  was  included  in  an  insolvent’s  schedule. 
The  schedule  itself  was  tendered  and  rejected,  because 
it  was  not  duly  stamped.  Evidence  was  then  tendered 
and  rejected  of  a verbal  admission  by  the  defendant 
that  the  debt  was  included  in  the  schedule.  On  a 
rule  for  a new  trial,  for  improper  rejection  of  this 
evidence,  the  court  held  that  it  ought  to  have  been 


{d)  Per  Parke,  B.,  Slatterie  v.  Pooley,  6 M.  & W.  668;  and  see 
11.  T.  Basingstoke,  14  Q.  B.  611. 

{e)  Ubi  supra. 
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received,  on  tlie  principle  stated  above.  The  decision 
in  Blatter ie  v.  Pooley  has  been  severely  attacked 
both  in  England  and  Ireland  (jf),  and  its  principle 
has  not  been  adopted  in  India  {g). 

On  the  same  principle,  where,  on  an  action  for 
contribution  towards  money  paid  on  a written  con- 
tract, there  was  evidence  of  the  express  authority  of 
the  defendant  to  enter  into  the  contract,  of  the  exe- 
cution thereof,  and  that  the  defendant,  when  informed 
of  the  amount  paid,  did  not  dispute  his  liability,  it 
was  held  that  the  contract  need  not  be  put  in  evi- 
dence (Jl).  This  exception  has  excited  much  con- 
troversy, and,  if  fully  carried  out,  would  act  perhaps 
as  a virtual  abolition  of  the  general  rule  with  which 
it  professes  to  be  consistent ; but  it  was  sanctioned 
by  the  Court  of  Exchequer,  although  it  is  limited  to 
cases  in  which  the  admission  has  been  voluntary  by 
the  party  making  it ; for  he  cannot  be  compelled  to 
make  such  admissions,  nor  ought  questions  which 
tend  to  elicit  them  to  be  allowed  (i). 

Where  a party  gives  a portion  of  a writing  in  evi- 
dence, the  adverse  party  is  entitled  to  have  read  all 
other  passages  which  are  “ connected  with,  or  con- 
strue, control,  modify,  qualify,  or  explain  the  pas- 
sages which  have  been  read ; ” but  not  distinct  pas- 

o 

sages,  or  passages  which  are  irrelevant  to,  or  not 
explanatory  of,  such  first-mentioned  passages  (A). 


(/)  See  Lawless  v.  Queale,  8 Iv.  C.  L.  Rep.  382. 

{g)  Ind.  Ev.  Act,  s.  22. 

(Jl)  Chappell  V.  Bray,  6 H.  & N.  145. 

(i)  Darby  v.  Ouseley,  1 H.  & N.  1. 

(Jl)  Per  Pollock,  C.  B.,  ibid.;  cf.  Ind.  Ev.  Act,  s.  39. 
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'Where  the  'writing  is  merely  in  the  nature  of  a 
personal  memorandum,  which  has  been  drawn  up  by 
a witness  for  his  own  convenience,  it  is  inadmissible 
as  a writing,  but  may  be  used  by  the  witness  to 
refresh  his  memory.  Thus,  letters  to  a party  are 
only  received  on  the  presumption  that,  by  answering 
them,  or  acting  on  them,  or  even  by  the  bare  act  of 
receiving  them,  he  has  connected  them  with  the 
controversy  betAveen  himself  and  the  AATiter ; but  a 
mere  witten  statement,  not  made  on  oath  by  one 
party , and  not  sho'wn  to  have  come  to  the  knowledge 
and  to  have  been  recognized  or  adopted  in  some  yvaj 
by  another  party,  is  no  evidence  against  the  latter. 

Therefore  depositions,  AA^hich  have  been  taken  on 
oath  in  the  presence  of  a party  AAdiom  they  affect, 
and  who  has  had  an  opportunity  of  cross-examining, 
are  inadmissible  at  common  laAv  as  long  as  the  depo- 
nent can  be  produced  at  trial.  Such  depositions  are 
merely  personal  statements  which  have  not  been  in 
any  way  recognized,  or  acquiesced  in,  by  the  party 
against  whom  they  are  tendered.  They  contain  none 
of  the  elements  of  a contract,  or  an  admission ; and 
therefore,  in  this  case,  the  deponent  must  state  his 
evidence  again,  Avhere  it  is  possible  by  Avord  of  mouth  ; 
and  his  written  deposition  can  only  be  used  by  him 
to  refresh  his  memory,  or  be  made  the  means  of 
establishing  a contradiction  between  his  original  and 
subsequent  statements.  In  short,  the  general  rule 
for  determining  Avhether  a Avriting  is  primai’y  or 
secondary-*  evidence,  is  to  consider  Avhether  it  con- 
tains the  substance  of  the  issue,  and  is  in  the  nature 
of  a contract  or  an  admission  by  the  parties,  or 
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whether  it  is  only  a personal  and  ex  parte  memoran- 
dum. In  the  former  case  it  must  be  produced  as 
the  best  evidence ; in  the  latter,  it  is  admissible  only 
to  refresh  and  guide  the  memory  of  the  witness  in 
his  oral  depositions.  Thus,  records  are  in  the  nature 
of  a contract  between  parties,  which  has  been  settled 
and  ratified  by  public  consent,  as  expressed  in  a 
judicial  act ; they  are  therefore  primary  evidence : 
but  a public  act  of  parliament  is  in  the  nature  of  a 
memorandum,  for  judges  and  the  public,  of  laws 
which  every  one  is  presumed  to  have  engraven  in 
his  memory  iV), 

Writings  are  either  public  or  private ; and  public 
'Yyj'i'tiDgs  are  either  judicial  or  non-judicial.  These 
will  now  be  treated  in  order. 


(1)  See  B.  V.  Sutton,  4 M.  & S.  532. 
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OF  PUBLIC  JUDICIAL  DOCUMENTS. 

The  proof  of  the  most  important  public  judicial 
documents  will  now  be  treated  of. 

ACTS  OF  PARLIAMENT. 

These  are  either  public  or  private.  The  former 
are,  theoretically,  not  proved,  as  the  court  takes 
cognizance  of  them ; but,  practically,  they  are  gene- 
rally proved  by  copies  pui-porting  to  be  printed  and 
published  by  the  Queen’s  printer ; and  this  course 
seems  to  be  implied  from  the  terms  of  41  Geo.  3, 
c.  90,  s.  9,  which  enacts  that  the  statutes  of  England 
and  of  Great  Britain,  printed  and  published  by  the 
Xing  s printer,  shall  be  received  as  conclusive  evi- 
dence in  the  Irish  courts ; and  the  statutes  of  Ireland 
prior  to  the  Union,  so  printed  and  published,  shall 
be  received  in  hke  manner  in  any  court  of  civil  or 
criminal  jurisdiction  in  Great  Britain.  If  there  be 
ground  for  supposing  the  printed  copy  inaccurate, 
reference  should  be  had  to  the  Parliament  Boll  (a). 

Private,  local,  and  personal  acts,  which  are  not 
public  acts,  are  proved  under  the  Uocumentarv 
Evidence  Act  (8  & 9 Viet.  c.  113,  s.  3j,  by  copies 
purporting  to  be  printed  by  the  Queen’s  printer. 


(</)  Price  V.  Hollis,  I M.  & S.  105. 
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without  necessarily  any  further  proof  that  they  were 
so  printed.  But  even  this  proof  is  unnecessary  if 
the  act  contains  a clause  declaring  it  to  be  a public 
act,  and  that  it  shall  be  taken  notice  of  as  such 
without  being  specially  pleaded  (&).  But  such  a 
clause  wiU  not  render  it  evidence  against  third 
parties  (c). 

The  3rd  section  of  the  last-mentioned  act  also 
declares  that  all  copies  of  the.  journals  of  either 
house  of  parliament,  and  of  royal  proclamations, 
purporting  to  be  printed  by  the  printers  to  the 
Crown  or  of  either  house,  shall  be  admitted  in  aU 
cases  as  evidence  thereof  without  proof  of  their 
being  copies  so  printed. 


eecords. 

Where  the  existence  of  a record  is  m issue  on  a 
plea  of  nul  tiel  record,  either  the  record  itself  must 
be  produced,  or  it  may  be  proved  by  exemxilificatioii 
under  the  great  seal,  or  by  any  examined  or  sworn 
copy.  But  when  the  validity  of  the  record  is  mot 
in  issue,  it  may  always  be  proved  by  an  examined 
or  sworn  copy. 

By  the  1 & 2 Viet.  c.  94,  the  Master  of  the  Bolls 
is  made  superintendent  of  the  general  records  of  the 
realm,  and  is  empowered  to  make  rules  fpr^  t e 
admission  of  such  persons  as  ought  to  be  admitted 


{h)  Woodward,  v.  Cotton,  1 C.  M.  & R. 
(y)  Brett  V.  Beales,  M.  & M.  421. 
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to  tlie  use  oi  sucli  records;  and  ]ie  is  authorized 
personally,  or  by  deputy,  to  allow  copies  to  be  made 
of  such  records.  It  is  also  declared  to  be  expedient 
“ to  aUow  the  fi-ee  use  of  any  public  records  as  far 
as  stands  with  their  safety  and  integrity,  and  with 
the  public  policy  of  the  realm.”  By  sect.  13,  a 
certified  copy  of  any  record,  sealed  with  the  seal  of 
the  Kecord  Office,  is  evidence  in  every  case  in  which 
the  original  record  would  be  admissible ; and  by  the 
12th  section,  any  person  desirous  of  procuring  such 
. a copy  may  do  so  at  his  own  cost  by  pel-mission  of 
■ the  Master  of  the  Bolls : but  such  copy  shall  be 
admissible  to  prove  the  record,  only  after  examina- 
tion and  cei-tificate,  under  seal,  by  the  Deputv- 
Keeper  of  the  Eecords,  or  one  of  the  assistant 
record  keepers.  The  proceedings  of  the  Petty  Bao- 
Office,  the  Enrolment  Office  in  Chancery,  and  the 
common  law  side  of  the  Court  of  Chancery,  are 
also  proved  by  sealed  and  certified  copies  issuing 
out  ot  such  respective  offices  (d). 

By  the  9 & 10  Viet.  c.  95,  s.  Ill,  the  clerks  of 
Bounty  Courts  are  required  to  enter  notes  of  all 
■proceedings  in  such  courts,  in  a book  belonging  to 
he  court:  -and  such  entries  in  the  said  book,  or  h ^ 
^opy  ereof,  bearing  the  seal  of  the  court,  and  pur- 
jorting  to  be  signed  and  certified  as  a true  copy  by 
he  cierk  of  the  court,  shall  at  all  times  be  admitted, 
n a courts  and  places  whatsoever,  as  evidence  of 
«c  entnes,  and  of  the  proceeding  referred  to  by 


(^)  12  & 13  Viet.  c.  109,  ss.  13  and  17. 

r 2 
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sucli  entry  or  entries,  and  of  tlie  regularity  of  such 
proceeding,  without  any  further  proof. 

But,  although  all  judicial  xn’oceedmgs,  which  are 
regulated  as  to  the  mode  of  proving  them  by  the 
above  statutes,  should  be  proved  conformably  to 
them,  yet  as  their  language  is  declaratory  and  di- 
rectory, not  compulsory,  the  records  of  superior 
and  inferior  courts  may  nevertheless  be  proved,  by 
means  of  examined  copies,  when  they  are  attain- 
able. An  examined  copy  must  be  proved  to  be  such 
by  a witness  who  has  compared  the  copy  word  for 
word  with  the  original ; or  who  has  examined  the 
copy  while  another  person  read  the  original : and  it 
win  not  be  necessary  to  call  the  latter  person,  nor  to 
prove  that  the  witness  also  read  the  original  while 
the  other  person  compared  the  copy;  for  it  %vill  not 
be  presumed  that  a person  has  wilfully  misread  a 
record  (if).  But  the  copy  must  be  complete  and 
accurate,  and  not  contain  abbreviations  (e) ; and  it 
must  appear  that  the  record  was  in  the  custody  of 
the  proper  officer  at  the  time  when  the  copy  was 

tEtkcn* 

A decree  in  Chancery  may  be  proved  by  an  ex- 
emplification under  the  seal  of  the  court ; or  by  an 
examined  copy,  or  by  a decretal  order,  or  paper, 

with  proof  of  the  biU  and  answer  (/). 

If  it  be  required  only  to  show  that  a decree  was 


(d)  Read  V.  Margison,  1 Camp.  469;  s.  v.  Slane  Peerage  case, 
5 Cl.  & Fin.  23. 

(e)  R.  y.  Christian,  C.  & M.  388. 

(/)  Trorvell  v.  Castle,  1 Keb.  21. 
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made,  or  that  it  has  been  reversed,  the  enrolled  and 
sealed  decree  is  sufficient,  without  producing  the 
bOl  and  answer  {g). 

A bill  or  answer  is  no  evidence  of  the  facts  con- 
tained in  it,  not  even  of  those  on  which  the  prayer 
of  relief  is  founded  (Ji).  But  where  the  parties  to 
a suit  are  parties  in  an  action  in  which  the  same 
matters  are  in  issue,  the  statements  of  either,  in  a 
bill  or  answer,  are  evidence  against  the  maker  in  the 
nature  of  admissions  (z).  And  where  a witness  at 
the  trial  gives  evidence  at  variance  with  statements 
which  he  has  made  in  ah  answer  in  Chancery,  an 
examined  copy  of  such  answer  will  be  admissible  to 
contradict  him  (Ji). 

A decree  cannot  be  received  as  evidence  except 
against  the  party  against  whom  it  was  made  on 
those  claiming  under  him,  but  it  may  be  read  as  a 
precedent. 

If  it  IS  desired  to  prove  proceedings  in  Chancery 
in  any  criminal  proceedings,  the  original  record 
shoidd  be  procured  (Z),  but  in  civil  proceedings  a 
certified  or  examined  copy  is  sufficient. 

d-he  minutes  of  a judgment,  or  a copy  of  such 
minutes  from  which  the  record  is  to  be  made  up,  are 
not  e\fidence  of  the  record ; but  the  record  is  com- 
plete only  when  made  up  and  engrossed.  So,  a 


ig)  B.  N.  p.  735. 

(7i)  Doe  V.  Sylotirn,  7 T.  R.  2. 

(i)  llodgldnson  v,  Willis,  3 Camp.  401. 
(7i)  Elver  v.  Ambrose,  4 B.  & C.  25. 

(7)  See  Jervis  v.  White,  8 Vesey,  313. 
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decree  or  other  preceeding  in  Chancery  is  not  a 
record  until  it  has  been  signed  and  enrolled  {jn\ 

A former  conviction  or  acquittal  may  now  be 
proved  under  the  14  & 15  Viet.  c.  99,  s.  13,  by  a 
certificate  purporting  to  be  under  the  hand  of  the 
clerk  of  the  court,  or  other  officer  having  the  custody 
of  the  records  of  the  court  where  such  conviction  or 
acquittal  took  place,  or  by  the  deputy  of  such  clerk 
or  other  officer,  that  the  paper  produced  is  a copy  of 
the  record  of  indictment,  trial,  conviction,  and  judg- 
ment, or  acquittal,  as  the  case  may  be,  omitting  the 
formal  parts  thereof.” 

On  trials  for  perjury  it  is  enacted  by  the  14  & 15 
Viet.  c.  100,  s.  22,  that  such  a certificate,^  con- 
taining the  substance  and  effect  only,  omitting  the 
formal  portion  of  the  indictment  and  trial  for  any 
felony  or  misdemeanor,”  shall  be  sufficient  evidence 
of  the  same.  But  the  mere  fact  of  the  trial  may  be 
proved  by  the  officer  of  the  court  on  production  of 
his  minutes;  or  apparently  by  any  one  who  was 
present  at  the  first  trial  (w). 


VERDICTS. 

A verdict  may  be  proved  by  producing  the  postea, 
indorsed  on  the  Nisi  Prius  record,  when  it  is  only 
required  to  show  that  a trial  took  place  (o).  But 


(m)  R V.  Smith,  8 B.  & C.  341. 
(w)  R.  V.  Nervvian,  2 Den.  390. 
(o)  Pitton  V.  Walter,  1 Stra.  162. 
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the  whole  record  and  a copy  of  the  judgment  will  be 
necessary  to  establish  the  finding  of  any  substantial 
fact. 


FOREIGN  JUDGMENTS,  ETC. 

These  are  now  regulated  by  14  & 15  Viet.  c.  99, 
s.  7,  which  enacts,  that  “ all  proclamations,  treaties, 
and  other  acts  of  state  of  any  foreign  state,  or  of  any 
British  colony,  and  all  judgments,  decrees,  orders, 
and  other  judicial  proceedings  of  any  court  of  justice 
in  any  foreign  state,  or  in  any  British  colony,  and 
all  affidavits,  pleadings,  and  other  legal  documents 
filed  or  deposited  in  any  such  court,  may  be  proved 
in  any  court  of  justice,  or  before  any  person  having 
by  law,  or  by  consent  of  parties,  authority  to  hear, 
leceive,  and  examine  evidence,  either  by  examined 
copies,  or  by  copies  authenticated  as  hereinafter 
mentioned ; that  is  to  say,  if  the  document  sought 
to  be  proved  be  a proclamation,  treaty,  or  other  act 
of  state,  the  authenticated  copy,  to  be  admissible  in 
evidence,  must  purport  to  be  sealed  with  the  seal  of 
the  foreign  state  or  British  colony  to  which  the 
original  document  belongs ; and  if  the  document 
sought  to  be  proved  be  a judgment,  decree,  order,  or 
other  judicial  proceedipg  of  any  foreign  or  colonial 
court,  or  an  affidavit,  pleading,  or  other  legal  docu- 
rnent  filed  or  deposited  in  any  such  court,  the  authen- 
ticated copy,  to  be  admissible  in  evidence,  must 
purport  either  to  be  sealed  with  the  seal  of  the 
foreign  or  colonial  court  to  which  the  original  docu- 
ment belongs,  or,  in  the  event  of  such  court  havino> 

O 
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no  seal,  to  be  signed  by  tbe  judge,  or  if  there  be 
more  than  one  judge,  by  any  one  of  the  judges  of 
the  said  court;  and  such  judge  shall  attach  to  his 
signature  a statement  in  writing  on  the  said  copy 
that  the  court  whereof  he  is  a judge  has  no  seal ; but, 
if  any  of  the  aforesaid  authenticated  copies  shall 
purport  to  be  sealed  or  signed  as  bereinbefore  re- 
spectively directed,  the  same  shall  respectively  be 
received  in  evidence  without  any  proof  of  the  seal 
where  a seal  is  necessary,  or  of  the  signature  or  of 
the  statement  attached  thereto,  where  such  statement 
or  signature  are  necessary,  or  of  the  judicial  cha- 
racter of  the  person  appearing  to  have  made  such 
signature  and  statement. 

But  foreign  judgments  and  other  proceedings 
may  still  be  proved  as  before  the  statute  by  exa- 
mined copies  (p).  A foreign  proclamation  may  be 
proved  by  production  of  a copy  proved  to  be  similar; 
but  evidence  of  a verbal  proclamation  is  inadmissible 
as  hearsay. 


CONVICTIONS. 

Convictions  before  magistrates  are  proved  by  exa- 
mined copies,  which  are  made  out,  on  application, 
by  the  clerk  of  the  peace.  In  many  cases  also, 
under  particular  statutes,  copies  certified  by  the 
proper  officer  are  sufficient  evidence. 

A conviction  is  presumed  to  be  unappealed  against 
till  the  contrary  is  shown  (5');  and  it  is  conclusi\e 


Xp)  -Appleton  v.  Braylroolie,  6 M.  & G.  34. 
{q)  24  & 25  Yict.  c.  96,  s.  112. 
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evidence  against  the  plaintiff  in  an  action  for  ma- 
licious prosecution,  even  where  no  appeal  lies(r). 

In  trespass  against  justices,  a conviction,  unap- 
pealed against  and  unreversed,  cannot  be  contro- 
verted in  evidence  (5) ; and,  until  quashed,  it  is 
conclusive  e\'idence  of  the  facts  contained  in  it  in 
favour  of  the  justice  against  whom  it  is  tendered  (^). 


ORDEKS. 

The  original  order,  as  in  cases  of  removal,  must 
be  produced  if  possible  ; but  secondary  e^ddence 
may  be  given  of  it,  if  it  appear  that  the  party, 
whose  duty  it  is  to  produce  it,  has  been  served  with 
notice  (?<).  But  where  the  order  refers  to  proceed- 
ings which  are  not  strictly  judicial,  and  which  are 
also  extrinsic  to  the  controversy  between  the  parties, 
the  person  in  whose  custody  such  documentary  evi- 
dence is  must  be  subpoenaed  to  produce  it ; and,  if 
he  refuse  to  appear,  secondary  evidence  cannot  be 
given,,  but  the  recusant  mtness  may  be  attached  {x). 


INQUISITIONS 

Are  in  the  nature  of  judicial  inquiries  into  matters  of 
public  importance ; and  they  are  admissible  under  the 

(r)  Basehe  v.  Matthews,  L.  R.,  2 C.  P.  684;  36  L.  J.,  M.  C.  93; 
15  W.  R.  839. 

(«)  Fawcett  v.  Fowler,  7 B.  & C.  394. 

(t)  Strickland,  v.  Ward,  7 T.  R.  633. 

(7«)  R.  V.  Justices  of  Peterhorough,  18  L.  J.,  M.  C.  79. 

(a;)  R.  V.  Llanfaethlg,  2 E.  & B.  940. 

p 5 
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limitations  wliich  have  been  already  discussed  in  the 
chapters  on  public  or  general  interests,  and  ancient 
possession. 

An  inquisition  of  lunacy  is  evidence  for  a prisoner 
to  show  that  he  was  insane  when  he  committed  the 
offence. 


ORDERS  AND  RULES  OF  THE  HIGH  COURT. 

The  orders  of  the  judges  of  the  High  Court  are 
proved  by  the  production  of  the  original  order,  signed 
by  the  judge.  The  court  takes  judicial  notice  of  the 
signature.  The  rules  of  the  High  Court  may  be 
proved  by  an  office  copy,  made  out  by  the  proper 
officer  (y). 

But  a judge’s  order  will  not  justify  a party  in  ten- 
dering secondary  evidence,  merely  because  the  order 
refers  to  it  as  if  it  were  primary.  Thus,  where  a 
judge’s  order  required  a party  to  admit  “ a copy  of  a 
letter,”  it  was  held  that  such  party  could  not  give  it 
in  evidence,  without  accounting  ffist  for  the  non- 
production of  the  original.  The  judge’s  order,” 
Lord  Denman  said,  “ secures  the  accuracy  of  the 
secondary  evidence,  but  does  not  give  it  the  effect  of 
primary  evidence”  (2^). 

By  the  12  & 13  Yict.  c.  109,  s.  13,  office  copies  of 
all  records  and  documents  belonging  to  the  common 
law  side  of  the  Court  of  Chancery  are  admissible  and 


(y)  See  Duncan  v.  Scott,  1 Camp.  101. 
(z~)  Sharp  v.  Lamb,  11  A.  & E.  805. 
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sufficient  evidence.  This  section  enacts,  that  every 
document  sealed”  with  the  common  law  seal  of  the 
Court  of  Chancery,  and  purporting  to  be  a copy  of 
any  record  or  document  of  any  description,  shall 
be  deemed  to  be  a true  copy,  ‘‘  and  shall,  without 
fiu’ther  proof,  be  admitted  as  evidence  before  all 
courts  and  persons,  in  like  manner,  and  to  the  same 
extent  and  effect,  as  the  original  record  or  docu- 
ment would  be  admissible,  as  well  for  the  purpose  of 
proving  the  contents  of  such  record  or  document,  as 
of  pro^ung  that  such  record  or  document  belongs 
to  the  Court  of  Chancery,  but  not  further  or  other- 
wise.” 


CEETIFICATES. 

A copy  of  a record  of  any  public  fact  made  by  an 
officer  in  a public  or  judicial  capacity,  and  strictly 
within  the  course  of  his  duty  (but  not  otherwise),  is 
generally,  and  in  many  cases  specially  by  statute, 
e-vudence  of  the  facts  which  it  purports  to  record. 
But  a mere  certificate  of  an  extra-judicial  fact,  or  of 

a fact  which  the  officer  was  not  bound  to  record,  is 
inadmissible. 

In  criminal  law,  various  certificates  containing  the 
substance  of  the  original  record  are  evidence.  Thus, 
by  7 & 8 Geo.  4,  c.  18,  s.  11,  and  24  & 25  Viet.  c.  96,’ 
s.  116,  it  is  substantially  enacted  that  whenever  a 
prisoner  shall  be  charged  with  a felony  or  misde- 
meanor, after  a previous  conviction  for  a felony  or 
misdemeanor,  the  first  offence  and  conviction  may 
be  proved  by  a certificate,  containing  the  substance 
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of  the  original  record,  and  purporting  to  be  signed 
by  the  clerk  of  the  court,  or  other  officer  having  the 
custody  of  the  records.  The  24  & 25  Viet.  c.  99, 
s.  37,  has  a similar  provision  for  offences  against  the 
coin. 

So  the  14  & 15  Viet.  c.  99,  s.  13,  enacts  that 
whenever  it  may  be  necessary  to  prove  a formal  con- 
viction or  acquittal  of  a prisoner,  it  shall  not  be 
necessary  to  produce  the  original  record  or  a coj>y ; 
but  it  shall  be  sufficient  to  produce  a certificate  of 
such  former  conviction  or  acquittal,  purporting  to 
contain  the  substance  of  the  original  record,  and 


signed  by  the  clerk  of  the  court  or  other  proper  officer. 

The  14  & 15  Viet.  c.  100,  s.  22,  enacts  that  in 
trials  for  perjury  or  subornation  of  perjury,  or  a trial 
of  any  indictment  for  felony  or  misdemeanor,  a cer- 
tificate of  the  trial  of  such  indictment,  purporting  to 
be  signed  by  the  clerk  of  the  court  or  of  the  records, 
shall  be  sufficient  evidence  of  the  former  trial. 

A multitude  of  other  documents,  in  the  natm:e  of 
copies  or  certificates,  are  admissible  in  substitution 
for  originals,  or  per  se,  by  virtue  of  special  acts  ; but 
the  limits  of  this  work  permit  only  a general  reference 
to  them.  They  are  generally  admissible  imder  the 
Documentary  Evidence  Act,  but  are  also  in  many 
cases  made  specially  admissible  by  statute.  Thus, 
certificates  of  the  chargeability  of  paupers  purport- 
ing to  be  signed  and  sealed  by  the  chairman  of  the  ^ 
board,  and  countersigned  by  the  clerk,  are  prima^ 
facie  evidence  of  such  chargeability  (a;).  Certificates] 


N 


(a;)  7 & 8 Viet.  c.  101,  s.  69. 
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of  settlement,  purporting  to  be  allowed  and  subscribed 
by  two  justices  of  tlie  county  in  which  the  parish  lies, 
and  otherwise  formally  executed,  are  receivable  under 
8 & 9 Will.  3,  c.  30,  s.  1. 

A certificate  by  two  justices  that  a charge  of 
assault  and  battery  had  been  heard  and  dismissed, 
IS  admissible,  under  24  & 25  Viet.  c.  100,  ss.  44 
and  45,  to  bar  all  subsequent  civil  and  criminal 
proceedings  for  the  same  cause  (y). 

So,  under  the  Juvenile  Offenders  Act(2’),  ss.  1 
and  3,  a similar  certificate  of  dismissal  or  coimction 
by  two  justices,  is  eAdence  in  bar  of  all  subsequent 
proceedings.  And  under  the  Larceny  Jurisdiction 
-ict(a),  S.12,  a similar  certificate  has  a similar  effect. 


WRITS  AXD  WARRAISTTS, 

It  IS  said,  must  be  proved,  until  they  are  returned 
by  actual  production  ; after  their  return  they  be- 
come matters  of  record,  and  are  provable  by 
copies  (5). 


ORDERS  AND  RULES  OF  INFERIOR  COURTS. 

V here  these  are  in  the  nature  of  a record,  they 
e subject  to  the  usual  rule,  and  may  generally 
e proved  by  a certified  exemplification  ( c).  But * (*) 


(y)  Tunnicliffe  v.  Tedd,  5 C.  B.  553 

(*)  10  & 11  Viet.  c.  82. 

(a)  18  & 19  Viet.  e.  12G. 

\h)  Bui.  N.  P.  234. 

{<■')  Woodcraft  v.  Keynaston,  2 Atk.  317. 
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where  the  court  is  not  of  record,  the  books  con- 
taining the  proceedings  must  be  produced  and 
proved  by  the  proper  officer,  who  ought  to  be  sub- 
poenaed to  attend  with  them ; but  if  he  do  not 
attend,  or  if  he  refuse  to  produce  the  book  or  docu- 
ment containing  the  order  or  rule,  secondary 
evidence  cannot  be  given,  but  the  officer  may  be 
attached  {d). 


PROVING  RECORDS  AND  OTHER  PROCEEDINGS  IN 
THE  COURT  OF  CHANCERY. 

Office  copies  of  the  records  of  the  Court  of 
Chancery  might  have  been  proved,  as  exhibits,  in 
that  court,  and  the  court  would  not  compel  the  pro- 
duction of  the  original  without  being  satisfied  by 
affidavit  that  there  was  a necessity  to  do  so  (e). 

When  the  proceedings  in  another  cause  were 
ordered  to  be  read  it  was  sufficient  to  produce 
office  copies  of  them  signed  by  the  proper  officer  (/). 

Kecords  of  other  courts  were  proved  in  the  Court 
of  Chancery  by  exemplifications  under  the  great  seal 
or  the  seals  of  the  courts  themselves,  and  required 
no  extrinsic  proof  of  their  genuineness. 

The  proceedings  in  a cause  pending  before  the 
Court  of  Chancery  were  proved  in  that  cause  by 
those  copies,  generally  though  not  strictly  spoken  of 


(<Z)  B.  V.  Llanfaetlily,  2 E.  & B.  940. 

(e)  Anon.  13  Beav.  620. 

(/)  Att.-Gen.  v.  Milward,  1 Cox,  437 ; cf.  18  & 19 


Viet.  c.  134, 
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as  office  copies,  which  it  is  the  duty  of  proper 
officers,  appointed  by  law,  to  furnish  for  general  use. 


JOURNALS  OF  THE  HOUSES  OF  LORDS  AND  COMMONS. 

The  journals  of  the  House  of  Lords,  it  being  a 
couit  of  recoid,  have  always  been  provable  by 
copies  (^ ) ; but  a question  was  formerly  raised 
whether  the  jouinals  of  the  House  of  Commons 
vere  records  or  not  (A),  but  it  was  decided  that 
copies  of  them  might  be  tendered  in  evidence. 
Under  the  Documentary  EHdence  Act,  copies  of 
the  journals  of  either  House  are  admissible,  pro- 
vided they  piu-port  to  be  printed  by  the  Queen’s 
printer. 


bankruptcy  proceedings 

Are  proved  according  to  the  provisions  of  the  Bank- 
ruptcy Act,  1869  (e),  ss.  10,  18,  47,  49,  81,  106— 
109,  127,  for  which  see  the  Appendix.  The  10th 
section  proHdes  that  the  production  of  a copy  of 
the  London  Gazette  containing  an  order  of  the 
court  adjudging  the  debtor  to  be  bankrupt,  shall  be 
conclusive  evidence  in  all  legal  proceedings  of  the 
debtor  having  been  duly  adjudged  a bankrupt,  and 
of  the  date  of  the  adjudication. 

here  a person  had  been  adjudicated  a bankrupt 


G)  See  Lord  Lvfferin’s  case,  4 Cl.  & F.  368. 
Ui)  Wynne  v.  Middleton,  Dono-.  693 

(i)  32  & 33  Viet.  c.  71. 
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by  a county  court,  and  it  afterwards  ap^Deared  that 
he  was  a trader  wuthin  the  London  district  (which 
circumstance  would  in  the  outset  have  taken  away 
the  jurisdiction  of  the  county  court),  it  was  held  that 
the  copy  of  adjudication  in  the  Gazette  was  con- 
clusive evidence  of  the  bankruptcy,  but  that  it  was 
still  open  to  the  trustee  to  show  that  the  bankrupt 
v/as  a trader  in  London  {k). 


PROBATES — WILLS. 

A probate  of  a will  is  in  the  nature  of  a judicial 
proceeding  or  record  of  the  Court.  It  constitutes  the 
proper  legal  proof  of  title  in  an  executor  to  his  tes- 
tator’s personalty,  and  is  conclusive  against  all  the 
ivorld  (Z).  It  is  a copy  of  the  will,  sealed  with  the 
seal  of  the  Court  of  Probate,  and  attached  to  a certi- 
ficate which  states  that  the  wUl  has  been  proved  and 
registered,  and  that  administration  of  the  goods  of 
the  deceased  has  been  granted  to  one  or  more  of  the 
executors  named  therein.  The  will  itself  is^  not 
evidence  (m) ; but  if  the  probate  be  lost,  it  either 
may  be  proved  by  an  examined  copy,  or  the  coiu-t 
will  grant  an  exemplification,  but  not  another  pro- 
bate (w);  or  a certified  copy  of  the  entry  in  the  act 


(Ji)  Revell  V.  Blalte,  41  L.  J.,  C.  P.  129. 

(l)  Allen  y.  Dundas,  3 T.  li.  125.  By  Ind.  Ev.  Act,  s.  91, 
ex.  2,  as  amended  by  Act  XVIII.  of  1872,  wills  admitted  to  probate 
in  British  India  _.ay  be  proved  by  the  probate. 

(m)  Finney  v.  Finney,  8 B.  & C.  335. 

(»)  She;pUrd  v.  Slwrthose,  1 Stra.  412. 
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book,  under  14  & 15  Viet.  c.  99,  s.  14,  is  sufficient, 
ilie  act  book  itself  will  also  be  evidence,  without 
accoimting  for  the  non-production  of  the  probate  (c). 
And  under  14  & 15  Viet.  c.  100,  s.  14,  an  unstamped 
copy  of  the  act  book  has  been  received  as  evidence 
of  probate,  to  prove  an  executor’s  title  (/?).  Where 
no  act  book  is  kept,  or  other  record  of  probates,  it 
ajDpears  that  the  will  itself,  indorsed  with  the  ap- 
pointment of  the  executor,  will  be  evidence  (g). 
The  same  remarks  apply  to  letters  of  administra- 
tion (r). 

By  20  & 21  Viet.  c.  77,  s.  22,  probates,  &c.,  pur- 
porting to  be  sealed  with  the  seal  of  the  new  Court  of 
1 robate,  shall  in  all  parts  of  the  United  Kingdom  be 
received  as  eUdence  thereof. 

If  the  will  relate  to  lands,  or  any  description  of 
realty,  it  was  necessary  formerly  to  produce  the 
original  will  (s).  But  now  a devise  of  real  estate 
may  be  proved  by  probate,  or  a sealed  office  copy 
horn  the  Court  of  Probate.  In  this  case  the  person 
tendering  the  evidence  must  give  ten  days’  notice 
before  ti-ial  to  the  other  party,  who  may,  in  four  days 
after  receipt  of  such  notice,  give  a counter-notice 
that  he  disputes  the  validity  of  the  devise,  and  that 
the  original  must  be  produced  (t).  But  even  in  the 


(o)  Cox  V.  Allingham,  Jacob,  514. 
ip)  Dorret  y.  Mtux,  15  C.  B.  142, 
ig)  Doe  V.  Mew,  7 A.  & E.  240. 

(r ) Noel  V.  Wells,  1 Lev.  352. 

is)  Doe  V.  Calvert,  2 Camp.  389. 

it)  20  & 21  Viet.  c.  77,  ss.  G4,  65. 
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absence  of  a counter-notice  the  probate  is  only  prima 
facie  evidence  (v). 

To  prove  a will  of  land  one  of  the  witnesses  must 
be  called  who  can  speak  to  the  attestation  (x) ; and 
who  can  testify  either  that  he  saw  the  testator  sign, 
or  that  he  heard  him  acknowledge  to  the  witness,  or 
in  his  presence,  that  the  will  is  his  (y).  The  wit- 
nesses must  also  appear  to  have  subscribed  either 
actually  in  the  presence  of  the  testator,  or  so  near  to 
him  that,  although  he  did  not  see  them  sign,  he 
might  have  seen  them  without  the  necessity  of  loco- 
motion. Thus,  where  the  witnesses  were  in  one 
room,  and  the  testator  in  another;  and  the  latter, 
although  he  did  not  see  them  sign,  might  have  seen 
them  through  a window ; the  will  was  held  good  (x) : 
but  not  so  where  the  testator  could  not  have  seen 
them  without  changing  his  position  («). 

It  was  the  rule  of  the  Court  of  Chancery  that, 
where  it  was  sought  to  establish  the  will  against 
the  heir,  all  the  witnesses  must  be  called  (5),  unless 
one  of  them  was  dead  or  abroad,  or  insane,  or  had 
not  been  heard  of  for  many  years,  when  his  evidence 
would  be  dispensed  with,  or  unless  the  heir  admitted 
it,  when  the  court  would  establish  it  without  declar- 
ing it  to  be  well  proved.  But  where  the  suit  was 


(tt)  Barracloxighy.  Greenlwugli,'Li.  R.,  2 Q.  B.  612;  36  L.  J., 
Q.  B.  251. 

(ar)  B.  N.  P.  264. 

(y)  Stoneliome  v.  Evelyn,  3 P.  Wms.  113. 

(2)  Sliives  V.  Glascock,  2 Salk.  688. 

(a)  Boe  V.  Manifold,  1 M.  & S.  294. 

(J)  Bootle  V.  Blundell,  19  Yes.  494. 
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by  the  heir  against  the  devisee,  the  latter  was  not 
required  to  produce  all  the  witnesses  ( c). 

If  the  witnesses  be  dead,  their  handwriting  must 
be  proved,  unless  the  will  be  thirty  years  old,  in 
which  case  it  is  said  to  prove  itself  (c?);  that  is,  if  it 
be  produced  from  the  proper  custody,  and  be  other- 
V ise  apparently  authentic,  it  will  be  presumed  to  be 
so,  even  though  there  are  circumstances  which  would 
lead  to  the  inference  that  it  has  been  cancelled  (e). 
The  thirty  years  are  computed  from  the  date  of  the 
Avill  (jf ).  In  such  a case  it  is  not  necessary  to  call 
any  one  of  the  alleged  witnesses,  even  though  they 
appear  to  be  living  (^). 

The  Coiu-t  of  Chancery  would  establish  a will  made 
and  proved  in  the  colonies,  if  the  due  execution  and 
attestation  were  proved  by  the  attesting  witnesses  (^). 

If  all  the  witnesses  swear  that  the  will  was  not  duly 
executed,  other  evidence  may  be  adduced  to  support 
it  (z);  but  where  one  witness  gives  evidence  against 
execution,  the  other  witness  must  be  called  (/t). 


AWARDS. 

An  award  is  conclusive  evidence  of  all  the  sub- 
stantial matters  to  which  the  submission  refers,  as 

(r)  Tatham  v.  Wright,  2 R.’  & M.  1. 
id)  Rancliff  v.  Perkins,  Dow.  202. 

(c)  Andrews  v.  Mottley,  12  C.  B.,  N.  S.  526. 

(/)  M^Kenire  v.  Fraser,  9 Ves.  5. 

ig)  Poe  V.  Walley,  8 B.  & C.  22. 

ih)  Rand  v.  MacMahon,  12  Sim.  636. 

(i)  See  Wright  v.  Rogers,  17  W.  R.  833;  L.  R.,  1 R & m 678 
(k)  Owenv.  Williams,  32  L.  J.,  P.  M.  & A.  169;  11  W R 80S 
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between  the  parties  to  the  submission,  but  not  as  to 
third  parties  (Z). 

In  proving  an  award,  the  first  step  is  to  prove  the 
submission  to  the  reference.  If  the  submission  be  a 
written  agreement,  the  execution  by  aU  the  parties, 
including  the  party  who  relies  on  it,  must  be  strictly 
• proved  (jn  ) ; but  if  the  submission  be  by  a rule  of 
court,  or  judge’s  order  in  an  action,  it  will  be  suffi- 
cient to  produce  the  rule  or  order,  and  then  to  prove 
the  award  in').  When  the  submission  contains  any 
special  powers  which  have  been  exercised,  e.  g.,  to 
enlarge  the  time,  or  appoint  an  umpire,  the  instru- 
ment by  which  such  power  has  been  exercised  must 
be  proved,  in  addition  to  the  submission  and  prior  to 
the  proof  of  the  award;  and  a recital  in  the  award  of 
the  exercise  of  the  power  will  not  be  sufficient  (o). 
The  award  must  also  be  proved  to  have  been  duly 
executed.  AVhen  there  are  several  arbitrators,  it 
should  be  shown  that  aU  signed  in  the  presence  of 
each  other;  and  even  where  the  award  is  to  be  vahd, 
although  signed  by  only  one,  or  less  than  the  actual 
number  of  arbitrators,  it  should  appear  that  all  who 
have  not  signed  have  been  required  to  attend  (^)- 
Awards  by  public  officers  are  received  with  less 


(Z)  Lady  Wenman  v.  Maelienzie,  6 E.  & B.  44:7. 

(ot)  Ferris  v.  Oven,  7 B.  & C.  427;  Brazin  v.  Jones,  8 B.  & C. 
124. 

{n)  Gisiorne  v.  Hart,  6 M.  & W.  50. 

{o)  Still  Y.  Halford,  4 Camp.  17. 

{p)  Stahvortli  y.  Inns,  13  M.  & W.  466;  Wright  y.  GraMm,  3 
Exch.  131. 
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stringent  proof,  on  tlie  principle  omnia  prcBsumuntur 
rite  esse  acta  (q).  Also,  under  several  of  the  Inclosure 
Acts,  awards  made  by  the  commissioners  are  to  be 
conclusive  evidence  that  all  statutory  preliminaries 
have  been  observed  (r). 


(<?)  R.  V.  Haslhigjield,  2 M.  & S.  558;  sup.  p.  80. 

(r)  See  41  Geo.  3,  c.  109,  s.  35;  3 & 4 Viet.  c.  31,  s.  1;  8 & 9 
Viet.  c.  118,  s.  105. 
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CHAPTER  III. 

ON  PUBLIC  NON-JUDICIAL  WKITINGS. 

Public  writings,  wliicli  are  not  of  a judicial  character, 
are  evidence  of  the  matters  which  they  pm’port  to 
declare;  provided  they  appear  to  have  been  obtained 
from  proper  custody,  i.  e.,  from  a place  where  it  is 
reasonable  to  presume  that  they  would  be  deposited, 
if  authentic. 

The  question  of  proper  custody  under  this  head 
applies  more  exclusively  to  the  case  of  such  ancient 
documents  as  were  considered  incidentally  in  the 
ninth  and  tenth  chapters  of  this  work;  and  it  will 
be  sufficient  to  refer  to  those  chapters  for  the  prin- 
ciples which  regulate  the  admissibihty  and  effect 
of  ancient  charters,  grants,  terriers,  inquisitions,  or 
surveys.  On  the  general  question  as  to  what  con- 
stitutes a proper  place  of  custody,  see  supra,  p.  172. 

The  proof  of  public  non-judicial  documents  is  now 
chiefly  regulated  by  the  Law  of  Evidence  Amendment 
Act  (14  & 15  Viet.  c.  99,  s.  14),  which  enacts,  that 
‘‘  whenever  any  book  or  other  document  is  of  such  a 
public  nature  as  to  be  admissible  in  evidence  on  its 
mere  production  from  the  proper  custody,  and  no 
statute  exists  which  renders  its  contents  provable  by 
a copy;  any  copy  thereof,  or  extract  therefrom,  shall 
be  admissible  in  evidence  in  any  court  of  justice,  or 
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before  any  person  now  or  hereafter  having  by  law 
or  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence,  piwdded  it  be  proved  to  be  an 
examined  copy  or  extract,  or  provided  it  purport  to 
be  signed  and  certified  as  a true  copy  or  extract  by 
the  officer  to  whose  custody  the  original  is  entrusted; 
and  Avhich  officer  is  hereby  required  to  furnish  such 
certified  copy  or  exti-act  to  any  person  applying  at 
a leasonable  time  for  the  same,  upon  payment  of  a 
reasonable  sum  for  the  same,  not  exceeding  fourpence 
for  every  folio  of  ninety  words.” 

On  this  section  it  has  been  decided  that  an  un- 
stamped copy  of  an  act-book  of  the  Ecclesiastical 
C ourt  is  evidence  of  probate  to  prove  executor- 
ship (fl).  So  the  journals  of  the  House  of  Lords, 
entries  in  the  books  of  tax-collectors,  commissioners 
of  the  excise  or  customs,  secretaries  of  state,  munici- 
pal or  parliamentary  electors,  which  were  provable 
before  the  act  by  examined  copies,  may  now  be 
proved  either  by  examined  or  certified  copies  under 
the  act.  So  charters,  letters-patent,  grants  from  the 
Crown,  pardons,  and  commissions,  may  be  proved 
either  by  originals,  or  examined  or  certified  copies  ; 
or  also,  as  it  seems,  by  exemplifications  under  the 
f^eat  seal.  As  to  the  journals  of  the  Houses  of 
larhament  and  royal  proclamations,  see  supra, 
p.  314.  As  to  proclamations,  treaties,  &c.,  of  foreign 
states  or  colonies,  supra,  p.  319. 

Tlie  14  & 15  Vict.  c.  19,  s.  14,  cited  above,  has 
virtuahy  superseded  the  8 & 9 Viet.  c.  113,  s.  1 (the 
Hocumentary  Evidence  Act),  as  far  as  it  refers  to 


(a)  Dorrat  v.  Meux,  15  C.  B.  142. 
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public  documents  : but,  as  the  two  acts  are  construed 
cumidatively,  and  as  tbe  earlier  act  extends  to  some 
private  documents,  it  is  subjoined. 

The  8 & 9 Viet.  c.  113,  s.  1,  provides  that— 
AVhenever  by  any  act  now  in  force,  or  hereafter 
to  be  in  force,  any  certificate,  official  or  public  docu- 
ment, or  document  or  proceeding  of  any  corporation 
or  joint-stock  or  other  company, ‘or  any  certified  copy 
of  any  document,  bye-law,  entry  in  any  register,  or 
other  book,  or  of  any  other  proceeding,  shall  be  re- 
ceivable in  evidence  in  any  judicial  proceeding,  the 
same  shall  respectively  be  admitted  in  evidence,  pro- 
vided they  purport  to  be  sealed  or  impressed  with  a 
stamp,  or  sealed  or  signed  alone,  as  required,  or  im- 
pressed with  a stamp  and  signed  as  directed  by  the 
acts  made  or  hereafter  to  be  made,  without  any  proof 
of  the  seal  or  stamp,  where  a seal  or  stamp  is  neces- 
sary, or  of  the  signature,  or  of  the  official  character 
of  the  person  appearing  to  have  signed  the  same,  and 
without  any  further  proof,  in  every  case  in  which  the 
original  record  would  have  been  received  in  evi- 
dence.” 

The  effect  of  these  enactments,  as  to  documents  ol 
a public  nature,  is  to  allow  the  substitution  of  certi- 
fied or  examined  copies  in  all  cases  in  which  the 
original,  if  produced,  would  be  evidence. 

Whenever,  therefore,  it  is  proposed  to  tender  an 
examined  or  certified  copy  of  a public  document  in 
the  place  of  an  original,  the  practical  question  is, 
whether  the  original  is  such  a public  document  as  is 
intrinsically  evidence  per  se  {b). 


(jb)  lAnsey  v.  Linsey,  29  L.  J.,  I*.  & 128. 
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It  must  be  remembered  that  notwithstanding  the 
Documentaiy  Evidence  Act,  and  the  14  & 15  Viet, 
c.  88,  s.  14,  there  are  numerous  cases  in  which  the 
originals  of  documents,  apparently  of  a public  natm^e, 
must  still  be  produced  ; and  of  which  neither  certi- 
ficates nor  examined  copies  are  admissible.  A con- 
siderable degree  of  vagueness  still  attaches  even  to 
many  of  those  cases  in  which  certified  or  examined 
copies  are  clearly  admissible ; and  it  should  be  remem- 
bered that,  whenever  a doubt  exists  as  to  whether  a 
document  is  public  or  private,  the  prudent  and  the 
right  course  will  be  to  be  provided  with  the  originals. 

Wiere  a public  document  or  mark  requires  to  be 
authenticated,  it  may  be  proved  by  any  expert  and 
credible  .witness.  Thus  the  Post-Office  mark  may 
be  proved  by  any  post-master,  or  by  any  one  who  is 
in  the  habit  of  receiving  letters  by  the  post  (c). 

The  more  important  and  practical  description  of 
public  documents  will  now  be  considered.  First 


REGISTERS  OF  BIRTHS,  MARRIAGES  AND  DEATHS  (d). 

‘^  Parish  registers  are  in  the  nature  of  records,  and 
leed  not  be  produced,  or  proved  by  subscribing  wit- 
iesses”(e).  They  are  therefore  provable  under  the 


(c)  Ahhey  v.  Lill,  5 Bing.  299. 

ficiL  W entries  in  public  or 

Id  V ’ ^ or  in  issue, 

d made  by  a public  servant  in  discharge  of  official  duty,  or  any 

-her  f>erson  in  performance  of  a duty  enjoined  bylaw,  are  relevant 
te)  I er  Ijord  Mansfield,  C..J,,  Jfirt  v.  Harlow,  Douir  172 

r. 

Q 
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14  & 15  Viet.  c.  19,  s.  14,  by  copies  purporting  to 
be  signed  by  the  incumbents  of  the  parishes  (^f  )• 

It  should  appear  that  the  original  is  in  the  proper 
custody,  which,  in  the  case  of  marriage,  baptismal, 
and  death  registers,  is  with  the  incumbent,  and 
not  the  parish  clerk  {g).  But  the  register,  or  the 
copy,  as  the  case  may  be,  is  only  proof  of  the  fact 
of  a marriage,  or  a birth,  or  a death,  of  a person 
or  persons  therein  named.  It  is  no  evidence  of  the 
identity  of  a party ; nor  is  a baptismal  registry  evi- 
dence of  the  date  of  the  birth  (7i),  but  it  is  of  age  {i). 
Identity  must  be  shown  extrinsically ; in  the  case 
of  a marriage,  either  by  proving  the  handwriting  of 
the  parties,  or  by  calling  a witness  who  was  present 
at  the  marriage  {1i) ; but  the  handwriting  may  be 
spoken  to  without  producing  the  register  (7). 

By  the  52  Greo.  3,  c.  146,  verified  copies  of  all 
registers  of  baptisms  and  burials  are  to  be  sent  yearly 
by  all  ministers  to  the  registrar  of  their  diocese ; and 
by  the  6 & 7 WiU.  4,  c.  86,  s.  38,  ^^the  Kegistrar- 
G-eneral  shall  cause  to  be  sealed  or  stamped”  with 
the  seal  of  his  office,  all  certified  copies  of  entries 
given  in  his  said  office  : and  all  certified  copies  of 
entries  purporting  to  be  sealed  or  stamped  with  the 
seal  of  the  said  register  office  shall  be  received  as 


(/ ) Re  Neddy  HalVs  Estate,  9 Hare,  App.  xvi. 

(^g)  Doe  T.  Fowler,  19  L.  J.,  Q.  B.  151. 

(70  Re  Wintle,  L.  E.,  9 Eq.  373;  18  W.  R.  391. 

(i)  R.  V.  Weaver,  43  L.  J.,  M.  C.  13;  L.  R.,  2 C.  C.  R.  85, 

W.  R.  190. 

(Ji)  Birt  V.  Barlow,  Doug.  272. 

(0  Sayer  v.  Glossop,  2 Exch.  409, 


OF  PUBLIC  NON- JUDICIAL  WRITINGS.  339 

evidence  of  the  birth,  death  or  marriage  to  which  the 
same  relates,  without  any  further  or  other  proof  of 
such  entry ; and  no  certified  co|;)y  purporting  to  be 
gi\en  in  the  said  office  shall  be  of  any  force  or  effect 
which  IS  not  sealed  or  stamped  as  aforesaid.”  The 
same  act  (s.  36),  directs  “every  rector,  vicar,  or 
curate,”  and  every  registered  officer,  to  allow  searches 
to  be  made  in  “ any  register  book  in  his  keeping,” 
and  to  give  certified  copies  of  entries  for  a stated  fee. 
bimilar  pro^fisions  are  established  with  regard  to 
non-parochial  registers,  by  the  3 & 4 Viet.  c.  92, 
s.  9,  subject  to  regulations  as  to  notice;  but  in 
criminal  cases  the  original  register  or  record  must  be 
produced  (s.  17).  As  to  Scotch  marriages  since 
18o6,  see  19  & 20  Viet.  c.  96.  As  to  Irish  mar- 
riages, see  7 & 8 Vict.  c.  81,  incorporated  with  and 
amended  by  26  & 27  Viet.  c.  27,  33  & 34  Yict 
c.  110,  and  36  & 37  Yict  o 18  A. 

before  British  consuls,  see  12  & 13  Yict.  c.  68,  and 

1.  f marriages,  see 

14  & 15  Yict.  c.  40. 

By  the  Eegistration  of  Burials  Act,  1864  (w) 
re^ster  books  kept  under  the  act,  or  copies,  are 
evudence  of  the  burials  entered  therein. 

Registration 

Act,  1874  (n).  It  IS  provided  that  an  entry  or  cer- 
1 led  copy  of  an  entry  of  a birth  or  death  under  the 
Registration  Acts,  1836  and  1874,is  not  to  beevidence 
f a birth  or  death  unless  it  purports  to  be  signed  by 


(m)  27  & 28  Vict.  c.  97. 
(w)  37  & 38  Vict.  c.  88. 
Q2 
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some  person  professing  to  be  tbe  informant,  and  to 
be  a person  required  by  law  to  give  information  to 
the  registrar  concerning  the  birth  or  death,  or  pur- 
ports to  be  made  on  a coroner’s  certificate,  or  in 
pursuance  of  the  provisions  of  the  act  as  to  registra- 
tion of  births  and  deaths  at  sea. 


LETTEKS-PATENT, 

Specifications,  disclaimers,  memoranda  of  alterations, 
and  all  documents  filed  with  the  Commissioners  of 
Patent  of  Inventions,  or  in  the  Court  of  Chancery, 
may  be  proved  by  printed  or  manuscript  copies,  or 
by  extracts  certified  and  sealed  by  the  commissioner 
or  other  proper  officer  (o).  Copies  of  drawings, 
&c.,  similarly  certified,  are  evidence  throughout  the 
British  dominions. 


COPYKIGHT. 

The  5 & 6 Viet.  c.  45,  s.  11,  enacts,  that  a register 
of  “ the  proprietorship  in  the  copyright  of  books  and 
assignment  thereof,  and  in  dramatic  and  musical 
pieces,  whether  in  manuscript  or  otherwise,  and  li- 
cences affecting  such  copyright,  shall  be  kept  at  the 
Hall  of  the  Stationers’  Company,”  and  shall  be  open  to 
inspection  of  any  person,  on  the  payment  of  one  shilling 
for  every  entry  searched  for.  And  the  proper  officer 
is  empowered  to  give  a certified  copy  under  his  hand. 


(o)  16  & 17  Vict.  c.  115,  s.  4. 
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and  impressed  witli  the  stamp  of  the  compan}^  of  any 
such  entry ; which  copy  shall  be  received  as  evidence 
in  all  courts,  and  as  primd  facie  proof  of  the  pro- 
prietorship or  assignment  of  copyright  or  licence,  as 
therein  expressed,  but  subject  to  be  rebutted  by  other 
eWdence ; and,  in  cases  of  dramatic  or  musical  pieces, 
such  copy  shall  be  primd  facie  proof  of  the  right  of 
representation  or  performance,  subject  to  be  rebutted 
as  aforesaid. 

y sect.  24,  no  proprietor  of  a copyright  in  any 
book  first  published  after  the  passing  of  the  act,  can 
take  any  legal  proceedings  for  infringement  of  such 
copyi-ight,  imless  it  is  registered. 

“ Book  ” includes  map  ” (p).  The  name  of  the 
author  or  composer  must  be  correctly  stated  on  the 
register  (^'),  and  so  must  the  day  of  publication,  and 
the  names  of  the  publishers,  or  their  firm  (r). 


REGISTRATION  OF  DESIGNS. 

Copies  of  any  registration,  entry,  drawing,  print 
or  document,  certified  and  sealed  by  the  registrar, 
are  evidence  in  aU  courts  of  the  purport,  contents, 
&c.,  of  such  entry,  drawing,  &c.  (5). 


{p)  Stannard  v.  Lee,  L.  R.,  6 Ch.  346;  40  L.  Ch  489- 
19  W.  R.  615. 

(q)  Wood  V.  Boose7j,  L.  R.,  3 Q.  B.  223;  37  L.  J.,  Q.  B.  84-  16 
W.  R.  485. 

(r)  Low  V.  Itorttledge,  33  L.  J.,  Ch.  717;  12  W.  R.  1069. 

(«)  13  & 14  Viet.  c.  104,  s.  14. 
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REGISTER  OF  VOTERS  AND  POLL  BOOKS. 

The  Registration  Act  (^)  provides  (sect.  79),  that 
the  register  of  voters  under  that  act  shall  be  conclu- 
sive evidence  that  the  persons  named  therein  con- 
tinue to  have  the  qualifications  which  are  annexed  to 
their  names.  It  has  been  recently  held  by  the  Court 
of  Common  Pleas  that,  notwithstanding  that  the 
Ballot  Act  has  repealed  sect.  98  of  the  Registration 
Act,  the  register  is  conclusive  not  only  on  the 
returning  officer,  but  also  on  every  tribunal  which  ; 
has  to  inquire  into  elections,  except  only  in  the  case  j 
of  persons  prohibited  from  voting  by  any  statute  or 
the  Common  Law  of  Parliament  (u). 

Office  copies  of  poU  books,  issued  by  the  clerk  of 
the  Crown,  or  his  deputy,  are  evidence  in  aU  courts 
of  law,  in  actions  for  bribery  or  personation,  or  for 
any  other  purpose  whatsoever  (v). 


SHIPPING  REGISTERS. 

Shipping  registers,  or  declarations  made  in  pur-  • 
suance  of  the  Shipping  Act,  with  regard  to  the 
ownership,  registry,  &c.,  of  British  ships,  may  be 
proved  under  the  Merchant  Shipping  Act,  1854  (x),. 
primd  facie,  either  by  original  or  examined  copies. 


it')  6 & 7 Viet.  c.  18. 

iu)  StoTL'ey.  Jolliffe,  L.  R.,  9 C.  P.  734;  22  W.  R.  911;  43  L.  J., 
C.  P.  265. 

(-»)  6 & 7 Viet.  e.  18,  s.  94. 
ix)  17  & 18  Viet.  e.  104. 
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or  copies  certified  by  the  registrar  or  other  proper 
officer.  By  the  277th  section  of  the  act,  all  ship- 
ping masters  and  officers  of  customs  are  to  take 
charge  of  all  documents,  which  they  receive  under 
the  act,  and  transmit  them,  if  required,  to  the 
Begistrar- General  of  Seaman,  who  may  either  be 
required  to  produce  the  same,  or  may  give  certified 
copies,  which  are  to  have  all  the  effect,  in  evidence, 
of  originals.  So,  all  entries  in  official  log-books  are 
admissible  under  the  same  act. 


CORPORATIONS. 

These  are  not  strictly  societies  of  a public  nature, 
for  the  pui-poses  of  evidence ; but  they  will  be  con- 
veniently considered  here  as  being  of  a quasi  public 
nature,  and  as  connected  with  the  principles  of  joint- 
stock  company  evidence. 

Corporation  books  are  evidence  to  prove  entries  of 
a public  character  (y),  but  not  to  prove  transactions 
of  the  corporation  with  the  public  (z'^.  They  appear 
to  be  evidence  in  the  nature  of  admissions  between 
members  of  the  corporation  («) ; but  not  of  the 
rights  and  privileges  of  the  corporation  against 
strangers  {h).  Where  such  books  are  tendered  as 
evidence,  under  the  14  & 15  Viet.  c.  99,  s.  14,  they 


(y)  Marriage  v.  Lawrence,  3 B.  & A.  144. 

(z)  Gibbon's  case,  17  How.  St.  Tr.  810. 

(a)  Hill  V.  Manchester  Waterworks,  2 B.  & Ad.  544. 
(i)  Lori  Mayor  of  London  v.  Lynn,  2 fl.  Bl.  214,  n. 
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must  appear  to  be  of  such  a public  nature  as  the  act 
intends,  in  order  to  admit  of  the  substitution  of 
examined  or  certified  copies  for  the  production  of 
the  original ; but,  generally,  they  appear  to  be  inad- 
missible unless  rendered  admissible  by  statute. 

By  the  Municipal  Corporations  Evidence  Act, 
1873  (c),  s.  3,  “ any  minutes  of  proceedings  at  meet- 
ings of  the  council,  or  of  committees  of  the  council, 
if  signed  by  any  person  purporting  to  be  the  mayor 
of  the  borough,  or  the  chairman  of  a meeting  of  the 
council,  or  committee  of  the  council,  either  at  the 
meeting:  of  the  council  or  committee  of  the  council 
at  which  such  proceedings  took  place,  or  at  the 
next  ensuing  meeting  of  the  council,  or  committee 
of  the  council,  shall  be  receivable  in  evidence  in  all 
legal  proceedings  without  further  proof;  and,  until 
the  contrary  is  proved,  every  meeting  of  the  council, 
or  committee  of  the  council,  in  respect  of  the  pro- 
ceedings of  which  minutes  have  been  so  made,  shall 
be  deemed  to  have  been  duly  convened  and  held, 
and  all  the  members  thereof  to  have  been  duly 
qualified,  and  when  such  proceedings  are  proceedings 
of  committees,  that  such  committees  have  been  duly 
and  regularly  constituted,  and  had  power  to  deal 
with  the  matters  referred  to  in  such  proceedings.” 


JOINT-STOCK  COMPANIES. 

The  proceedings,  contracts,  &c.,  of  public  com- 
panies in  reference  to  the  law  of  evidenee,  are  sub- 

(c)  36  & 37  Viet.  c.  33. 
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ject  to  the  provisions  of  several  recent  statutes,  of 
which  the  principal  is  the  Companies  Act,  1862  {d). 

h or  the  sections  of  this  act  dealing  with  evidence, 
see  the  Appendix. 

It  may  be  observed  that  where  a document  is  ten- 
dered, pui-porting  to  be  sealed  by  the  seal  of  a com- 
pany or  corporation,  the  genuineness  of  the  seal  must 
be  proved  by  some  one  who  knows  it  (e),  unless  it  be 
the  seal  of  the  Corporation  of  London,  which  proves 
itself  (y  ),  or  the  seal  of  the  Apothecaries  Company, 
which  also  proves  itself  under  14  & 15  Viet.  c.  99, 
s.  8.  ’ 


BYE-LAWS. 

These  are  quasi  public  documents,  which  are 
generally  regulated  by  particular  statutes  or  charters. 
They  appear  to  be  generally  within  the  spirit  of  the 
Documentary  Evidence  Act,  and  the  14  & 15  Viet, 
c.  99.  Their  validity  depends  primarily,  either  on 
their  conformity  to  the  powers  given  by  special  acts, 
or  to  the  provisions  of  8 & 9 Viet.  c.  16,  which 
empowers  (sect.  12)  a company  ‘^from  time  to  time 
to  make  such  bye-laws  as  they  think  fit  for  the 
purpose  of  regulating  the  conduct  of  the  officers 
and  servants  of  the  company  and  for  proAding  for 
the  due  management  of  the  affairs  of  the  company 
in  all  respects  whatsoever,  and  from  time  to  time  to 
alter  or  repeal  any  such  bye-laws  and  make  others. 


(<?)  25  & 26  Viet.  c.  89. 

(e)  Moises  v.  Thornton,  8 T.  R.  207. 
(/)  Doe  T.  Mason,  1 Esp.  53. 

Q 5 
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provided  such  bye-laws  be  not  repugnant  to  the  laws 
of  that  part  of  the  United  Kingdom  where  the  same 
are  to  have  effect,  or  to  the  provisions  of  this  or  the 
special  act;  and  such  bye-laws  shall  be  reduced 
into  writing  and  shall  have  affixed  thereto  the 
common  seal  of  the  company,  and  a copy  of  such 
bye-laws  shall  be  given  to  every  officer  and  servant 
of  the  company  affected  thereby.”  And  it  is  pro- 
vided (sect.  127)  that  the  production  of  a written  or 
printed  copy  of  the  bye-laws  of  the  company,  having 
the  common  seal  of  the  company  affixed  thereto, 
shall  be  sufficient  evidence  of  such  bye-laws  in  all 
cases  of  prosecution  under  the  same. 

A railway  bye-law  will  not  be  binding  on  strangers, 
unless  it  have  been  approved  by  the  Board  of  Trade  or 
Commissioners  of  Railways,  or  other  proper  officer  ( <7), 
nor  generally,  unless  it  be  proved  to  have  come  actually 
or  constructively  to  the  notice  of  the  party  who  is  to 
be  affected  by  it(^).  Where  such  bye-law  is  good, 
or  where  a statutory  notice  has  been  affixed  under 
the  Carriers  Act,  it  wiU  be  sufficient,  apparently,  to 
prove  that  such  a bye-law  or  notice  was  duly  affixed, 
and  then  to  prove  an  examined  copy,  for  it  will  then 
be  a public  document  within  14  & 15  Viet.  c.  99, 
s.  14  (i). 

By  the  Municipal  Corporations  Evidence  Act, 
1873(A),  s.  2,  “the  production  of  a written  or 
printed  copy  of  any  bye-laws  made  by  the  council  of 

(^)  3 & 4 Viet.  c.  97,  ss.  7, 10;  s.v.S  Sc9  Viet.  e.  20,  ss.  108-lH- 

(A)  Great  Western  Railway  v.  Goodman,  12  C.  B.  313. 

(i)  Motteram  v.  Eastern  Counties  Railway,  i C.  B.,  N.  S.  58. 

(7i)  36  & 37  Viet.  c.  33. 
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a borough  either  under  the  Municipal  Corporations 
Act  or  the  5 & 6 Will.  4,  c.  73,  or  under  any  pre- 
sent or  hiture  general  or  local  act  of  parliament 
authenticated  by  the  common  seal  of  the  borough, 
shall  be  evidence,  until  the  contrary  is  proved,  of 
the  due  making  and  existence  of  such  bye-laws,  and, 
if  so  stated  in  such  copy,  of  the  same  bye-laws  having 
been  approved  and  confirmed  by  the  authority  whose 
approval  or  confirmation  is  or  shall  be  required  to 
the  making  or  enforcing  of  such  bye-laws  in  all  legal 
proceedings,  without  further  proof  of  the  making  of 
such  bye-laws  or  of  such  approval  or  confii-mation  or 
of  the  said  common  seal.” 

So,  too,  by  the  Salmon  Fishery  Act,  1873  (Z),  s.  45, 
the  production  of  a written  or  printed  copy  of  any 
b}  e-law  purporting  to  have  been  confirmed,  authen- 
ticated by  the  common  seal  of  the  board,  shall  be 
conclusive  evidence  of  the  existence  and  due  making 
of  such^  bye-law  in  all  legal  proceedings;  and  the 
production  of  a copy  of  any  newspaper  or  news- 
papers containing  the  notice  of  the  making  of  any 
such  bye-law  shall  be  taken  and  received  in  all  legal 
proceedings  as  evidence  that  all  things  required  by 
this  act  for  the  making  and  publication  of  the  bye- 
law therein  advertised  have  been  duly  done,  per- 
formed and  pubhshed.” 


BILLS  OF  LADING. 

By  the  18  & 19  Viet.  c.  Ill,  ss.  1 and  2,  every 
consignee  of  goods  named  in  a bill  of  lading,  and 


(0  36  & 37  Viet.  c.  71. 
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every  indorsee  of  a bill  of  lading,  becomes  tlie  abso- 
lute owner,  witb  all  the  personal  rights  and  liabi- 
lities of  ownership,  subject  to  the  consignor’s  right  of 
stoppage  in  transitu,  and  claims  for  freight.  By 
sect.  3,  “ every  bill  of  lading  in  the  hands  of  a con- 
signee or  indorsee  for  valuable  consideration,  repre- 
senting goods  to  have  been  shipped  on  board  a vessel, 
shall  be  conclusive  evidence  of  such  shipment  as 
against  the  master  or  other  person  signing  the  same, 
notwithstanding  that  such  goods  or  some  part  thereof 
may  not  have  been  so  shipped,  unless  such  holder  of 
the  bill  of  lading  shall  have  had  actual  notice  at  the 
time  of  receiving  the  same,  that  the  goods  had  not 
been  in  fact  laden  on  board : provided  that  the  master 
or  other  person  so  signing  may  exonerate  himself  in 
respect  of  such  misrepresentation  by  showing  that  it 
was  caused  without  any  default  on  his  part,  and 
wholly  by  the  fraud  of  the  shipper,  or  of  the  holder, 
or  some  person  under  whom  he  claims.” 

But  it  has  been  held  that  this  section  does  not 
estop  the  owners  of  a ship  from  showing  the  incor- 
rectness of  the  bill  of  lading  signed  by  the  ship  s 
agent  as  to  the  weight  of  goods  actually  shipped  (m); 
and  in  an  action  for  freight  the  master  is  not  estopped 
from  denying  the  amount  of  goods  actually  received, 
though  he  would  be  estopped  in  an  action  against  the 
owners  for  non-delivery  (n). 


(m)  Jessel  v.  Bath,  36  L.  J.,  Ex.  149;  L.  R.,  2 Ex.  267. 

(«,)  Blanchette  v.  Llantivit  Colliery  C^.,  L.  R.,  9 Ex.  7/; 
L.  J.,  Ex.  50;  22  W.  R.  490. 
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FRIENDLY  SOCIETIES. 

For  the  provisions  of  the  Friendly  Societies  Act, 
1875,  on  the  subject  of  evidence,  see  the  Appendix. 


NATURALIZATION. 

For  the  provisions  of  the  jSTaturalization  Act,  1870, 
as  to  evidence,  see  the  Appendix. 


HISTORIES 

Aie  said  to  be  admissible  to  prove  a matter  relating 
to  the  kingdom  at  large  (o),  such  as  the  death  of  a 
so^  ereign  or  the  time  of  his  accession ; but  not  to 
prove  a particular  or  local  custom.  Maps  are  inad- 
missible except  under  the  circumstances  mentioned 
in  Part  I.  ch.  9 (p).  Thus,  in  an  Irish  case  (q)  the 
maps  of  the^  Ordnance  Survey  in  Ireland  were 
rejected.  Still  less  are  peerages,  army  and  navy 
lists,^  directories,  calendars,  or  other  non-official 
publications,  admissible. 


(o)  Ball.  N.  p.  248. 

ip)  Bj  the  Ind.  Ev.  Act,  S..36,  “ statements  of  facts  in  issue  or 
relevant  facts  in  pnbHshed  maps  or  charts  generally  offered  for 
public  sale,  or  in  maps  or  plans  made  under  the  authority  of 
government  as  to  matters  usually  represented  or  stated  in  such 
maps,  charts  or  plans,  arc  themselves  relevant  facts.” 

(g)  Snift  V.  M‘Ticrnan,  11  Ir.  Eq.  632. 
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CHAPTER  IV. 

ON  SECONDAEY  EVIDENCE.  — PROOF  OF  HAND- 
WRITING. — ATTESTING  WITNESSES.  — WRITINGS 
THAT  REFRESH  THE  MEMORY. 

When  a party  lias  done  everything  in  his  power  to 
bring  before  the  court  primary  evidence  of  his  case, 
as  by  searching  for  documents  in  places  where  it  was 
most  reasonable  to  expect  them  to  be  deposited,  or 
by  giving  an  opposite  party  notice  to  produce  them, 
he  will  then,  and  not  tiU  then,  if  he  be  unsuccessful 
in  his  exertions,  be  permitted  by  the  court  to  give 
secondary  evidence  of  such  documents. 

The  search  must  be  Iona  fide  and  diligent  («). 
It  is  not  necessary  to  call  a person  of  whom  inquiries 
have  been  made  as  to  a deed,  but  his  declarations 
may  be  given  in  evidence  (5).  If  there  are  several 
places  of  probable  deposit,  all  must  be  searched  (c). 

There  are  no  degrees  in  secondary  evidence  ; and, 
therefore,  when  the  absence  of  primary  evidence 
explained  satisfactorily,  any  species  of  admissible 
secondary  evidence  may  be  substituted  for  _ the 
original.  Thus,  a lost  deed  may  be  proved,  either 
by  an  attested  copy  or  an  examined  copy,  or  by  ora 


(a.)  a.  V.  Denio,  7 B.  & C.  620. 

(&)  R.  V.  Kenilworth,  7 Q.  B.  642. 
(c)  Doe  T.  Lewis,  11  C.  B.  1035. 


ON  SECONDARY  EVIDENCE. 


351 


evidence  of  any  one  who  can  swear  positively  to  the 
contents  of  the  original.  Accordingly,  where  it 
appeared  that  a party  held  a copy  of  an  original, 
which  was  not  produced,  it  was  held  that  he  was  not 
obliged  to  produce  the  copy,  but  might  give  oral 
mudence  of  the  original  (d).  “ As  soon  as  a party 

has  accounted  for  the  absence  of  the  original  docu- 
ment, he  IS  at  liberty  to  give  any  kind  of  secondary 
evidence.  The  rule  is,  that  no  evidence  is  to  be 
adduced  which  naturd  rei  supposes  still  greater 
evidence  behind  in  the  party’s  own  power  and  pos- 
session ” {e) ; and,  therefore,  it  was  held  in  Doe  v. 
lioss,  that  oral  evidence  of  an  original  might  be 
substituted  for  an  attested  copy,  which  was  tendered 
but  rejected  for  want  of  a stamp.  It  is  not,  however 
to  be  supposed  that  oral  evidence  of  a document' 
although  equally^  admissible  Avith  an  attested  or 
examined  copy,  is  therefore  entitled  to  the  same 

■ credibility;  and  it  will  be  for  a jury  to  place  their 

■ OAvn  estimate  on  the  value  of  the  witness’s  memory. 

Although  either  a copy  or  oral  proof  of  an  original 
wi  e equally  admissible  as  secondary  evidence,  the 
copy  of  a copy,  although  compared  Avith  it,  will  be 
inadmissible,  notwithstanding  that  the  first  copy  is 

.a  so  proved  to  have  been  compared  carefuUy  Avith 
the  onginal  (/).  ^ 

It  will  be  presumed,  in  the  absence  of  contrary 
evidence,  that  the  original  Avas  properly  stamped,  if 


liroivn  V.  Woodman,  6 C.  & P.  206. 

(<?)  Per  Parke,  B.,  Doe  v.  Ross,  7 M.  & W.  102 
(/)  Uelman  v.  Dooley,  1 Stark.  167. 
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it  required  to  be  stamped  (//),  and  an  unstamped 
copy  will  be  good  secondary  evidence  (A) ; but  neither 
at  law  (z)  nor  in  equity  (A)  can  secondary  evidence 
of  the  contents  of  an  unstamped  agreement  be  given, 
even  though  it  be  destroyed  by  the  wongful  act  of 
the  party  objecting  to  such  evidence.  When  the 
destruction  of  a document  is  alleged  to  have  been  by 
the  opposite  party,  notice  to  produce  is  necessary  to 

let  in  secondary  evidence  (1). 

When  a copy  is  tendered  as  secondary  evidence, 
it  must  be  proved  to  be  accurate  by  a witness  who 
made  it,  or  who  actually  read  it  and  compared  it 
ivith  the  original  (w2).  But  the  drafts  from  which, 
by  indorsements  upon  them,  it  appeared  that  certain 
deeds  were  engrossed,  have  been  held  good  secondary 
evidence  of  the  contents  of  such  deeds  (n). 

All  originals  must  be  accounted  for  before  secondary 
evidence  can  be  given  of  any  one  (o). 

If  a witness  attend  on  a subpoena  duces  tecum, 
with  a document  which  he  refuses  to  produce  on  the 
ground  of  privilege,  secondary  evidence  will  be  ad- 
missible. But  if  he  do  not  attend  on  such  a subpoena, 
or  attend  and  refuse  to  produce  the  writing  on  any 


{g)  Crisp  V.  Anderson, l^t^r-k.^0.  Bnt  see  3Iarine  Investment 

Co.  V.  Haviside,  L.  R.,  5 E.  & I.  624;  42  L.  J.,  Ch.  173. 


(7t)  Same  in  India;  see  Ind.  Ev,  Act,  s.  89. 

(i)  Rippiner  v.  Wright,  2 B.  & Al.  478. 

(Ji)  Smith  V.  Henley,  1 Phil.  391. 

(Z)  Doe  V.  Morris,  3 A.  & E.  46. 

(m)  Fisher  v.  Samuda,  1 Camp.  193. 

(.»)  WaMy  T.  aro,y,  L.  R„  20  Eq.  250;  23  W.  K.  670;  44  L. . .. 
Ch.  394. 

(<?)  Per  Parke,  B.,  Alevon  v.  Furnival,  1 C.  M.  & R.  292. 
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Other  ground  but  that  of  privilege,  secondary  evidence 
vdll  not  be  admissible,  but  the  witness  will  be  punish- 
able for  contempt  (p). 


ON  THE  PROOF  OP  HANDWRITING. 

The  proof  of  signatures,  or  handwriting,  is  the 
essential  part  of  the  proof  of  private  writings.  There 
are  various  admissible  kinds  of  such  proof. 

1.  Handwriting  may  be  proved  by  calling  the  party 

■who  iTrote  or  signed.  This  is  the’ most  satisfactory 
evidence. 

By  a witness  who  actually  saw  the  party  write 
or  sig;n. 

O ♦ 

3.  By  a witness  who  has  seen  the  party  write  on 
other  occasions,  even  if  it  be  but  once  only.  Such 
witness  must  swear  to  his  belief  tUt  the  writing  pro- 
duced IS  the  writing  of  the  person,  and  it  is  not  suffi- 

' cient  for  him^  to  swear  that  he  thinks  that  it  is  (y). 

4.  By  a witness  who  has  seen  documents,  purport- 
nngto  be  written  by  the  same  party,  and  which,  by 
> subsequent  communications  with  such  party,  he  has 
r reason  to  believe  the  authentic  wi’i tings  of  such  party. 

5.  Under  the  Common  Law  Procedure  Act,  1854, 
>3.  27  (?•),  in  civil  cases,  and  under  the  Criminal  Evi- 
idence  and  Practice  Amendment  Act,  1865(5),  in 


(p)  R.  V.  Llanfaetlily , 2 E,  & B.  940. 
iq)  Eagleton  v.  Kingston,  8 Ves.  473. 
C'*)  17  & 18  Viet.  c.  135,  s.  27. 

(«)  28  & 29  Viet.  e.  18,  s.  8. 
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criminal  cases,  a witness  may  give  his  opinion  as  to 
the  authenticity  of  a disputed  document  by  compar- 
ing the  handwriting  with  any  document  which  has 
been  proved  to  the  satisfaction  of  the  judge  to  be  the 
genuine  writing  of  the  party  {t). 

The  practical  principles  of  this  department  of  evi- 
dence are  well  illustrated  in  the  subjoined  judgment 
of  Patteson,  J.,  in  Doe  v.  Suckermore  {u).  He 
said,  “ All  evidence  of  handwriting,  except  where  the 
witness  sees  the  document  written,  is  in  its  nature 
comparison.  It  is  the  belief  which  a witness  enter- 
tains upon  comparing  the  writing  in  question  with 
an  exemplar  in  his  mind  derived  from  some  previous 
knowledge.  That  knowledge  may  have  been  acqufred, 
either  by  seeing  the  party  write,  in  which  case  it  will 
be  stronger  or  weaker  according  to  the  number  of 
times  and  the  periods  and  other  circumstances  under 
which  the  witness  has  seen  the  party  write  ; but  it 
wiU  be  sufficient  knowledge  to  admit  the  evidence  of 
the  witness  (however  little  weight  may  be  attached 
to  it  in  such  cases),  even  if  he  has  seen  him  write 
but  once,  and  then  merely  signing  his  surname ; or 


{t)  As  to  the  proof  of  handwiiting  in  India,  see  the  Ind.  Ev.  Act, 
ss.  47  and  73.  To  the  former  section  is  appended  the  following 
explanation:-'' A person  is  said  to  be  acquainted  Tvith  the  hand- 
writing of  another  person  when  he  has  seen  that  person  oi 
when  he  has  received  documents  purporting  to  be  wntten  hy  tha 
person  in  answer  to  documents  written  by  himself,  or  under  i 
authority,  and  addressed  to  that  person,  or  when,  in  the  ordina  y 
course  of  business,  documents  purporting  to^^he  wntten  y 
person  have  been  habitually  submitted  to  him, 

(w)  5 A.  & E.  730. 
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the  kno^yIedge  may  have  been  acquired  by  the  wit- 
ness having  seen  letters  or  other  documents  professino- 
to  be  tlie  handwriting  of  the  party,  and  having  after- 
wards personally  communicated  with  the  party  upon 
the  contents  of  those  letters  or  documents,  or  having 
othervdse  acted  upon  them  by  Avritten  answers  pro^ 
dncing  further  con-espondence  or  acquiescence  by 
the  party  in  some  matter  to  which  they  relate ; or 
by  any  other  mode  of  communication  between  the 
party  and  the  witnesses,  which  in  the  ordinary  course 
of  transactions  of  life,  induces  a reasonable  presump- 
tion that  the  letters  or  documents  were  the  hand- 
Avriting  of  the  party;  evidence  of  the  identity  of  the 
party  being  of  course  added  aliunde,  if  the  witness 
be  not  personally  acquainted  with  him.  These  are 
the  only  modes  of  acquiring  a knowledge  of  hand- 
Avriting  which  have  hitherto,  as  far  as  I have  been 
; able  to  discover  in  our  law,  been  considered  sufficient 
■to  entitle  a witness  to  speak  as  to  his  belief  in  a 
question  of  handwriting.  In  both  the  witness  ac- 
quires his  knoAvledge  by  his  own  observation  upon 
tacts  coming  under  his  own  eye,  and  as  to  which  he 
does  not  rely  on  the  information  of  others ; and  the 
knowledge  is  usually,  and  especially  in  the  latter 
)tnode,  acquired  incidentally,  and,  if  I may  say  so, 

. uiintentionally,  without  reference  to  any  particular 
ibject,  person,  or  document.” 

Where  it  is  desired  to  prove  the  handAvriting  of  an 
Hucient  document,  it  may  be  proved  by  the  evidence 
d a witness  who  has  in  the  course  of  business  ex- 
amined documents  admitted  to  be  written  by  the 
• ame  party , but  not  by  a witness  who  has  merely 
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inspected  some  siicli  documents  for  the  purpose  of 
giving  evidence  (a;). 

On  these  common  law  principles,  the  Common  Law 
Procedure  Act,  1854,  and  the  Criminal  Evidence 
and  Practice  Amendment  Act,  1865,  have  engrafted 
the  principle  numbered  5,  supra.  The  27th  section 
of  the  former  act  and  the  8th  of  the  latter  enact, 
that — Comparison  of  a disputed  writing  with  any 
writing  proved  to  the  satisfaction  of  the  judge  to  be 
genuine,  shall  be  permitted  to  be  made  by  witnesses; 
and  such  writings,  and  the  evidence  of  witnesses 
respecting  the  same,  may  be  submitted  to  the  court 
and  jury  as  evidence  of  the  genuineness  or  otherwise 
of  the  writing  in  dispute.”  Before  any  writing  is 
admissible  under  these  sections  as  a standard  of  com- 
parison, its  genuineness  must  be  proved  to  the  satis- 
faction of  the  judge  (y),  but  it  need  not  be  relevant 
to  the  issue  {z). 

Where  the  handwriting  of  any  part  of  a document 
provable  by  a copy  is  in  dispute,  the  original  must  be 
produced  (a). 

ON  PROOF  BY  ATTESTING  WITNESSES  (Z>). 

It  was  a common  law  principle,  that  where  a Yviting 
was  attested,  the  witnesses,  or  one  of  them,  must  be 
called  to  prove  the  execution  of  the  instrument;  and 


{x)  Fitzwalter  Peerage  case,  10  Cl.  & F.  193. 

(y)  Hughes  v.  Lady  Dinorhen,  32  L.  T.  271. 

(z)  Birch  v.  Ridgway,  1 F,  & F.  2/0. 

(a)  Auriol  v.  Smith,  18  Ves.  198. 

(&)  For  the  Indian  law  on  this  subject,  see  Ind.  Ev.  Act,  ss.  < - 
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it  was  not  competent  to  a party  to  prove  it  even  by 
the  admission  of  the  person  by  whom  it  was  executed. 
But  by  the  26th  section  of  the  Common  Law  Pro- 
cedure Act,  1854,  it  is  enacted,  that  “it  shall  not 
be  necessary  to  prove,  by  the  attesting  witness,  any 
instrimient,  to  the  validity  of  which  attestation  is 
not  requisite;  and  such  instrument  may  be  proved 
by  admission  or  otherwise,  as  if  there  had  been  no 
attesting  witness  thereto.”  The  103rd  section  of  the 
act  confines  this  principle  to  courts  of  civil  judicature 
in  England  or  Ireland : but  by  the  Criminal  Evidence 
and  Practice  Amendment  Act,  1865,  s.  7,  it  has  been 
extended  to  criminal  proceedings. 

In  detei-mining,  therefore,  whether  it  will  be  neces- 
sary" under  these  acts  to  call  the  attesting  witness  to 
an  insti-ument,  the  practical  and  simple  question  is, 
whether  the  instrument  is  one  which  requires  attes- 
tation to  give  it  validity.  If  the  instrument  would 
be  void  without  attestation,  the  subscribing  witness 
must  stih  be  called;  but,  if  attestation  be  unnecessary^ 
the  witness  need  not  be  called.  Thus,  in  numerous 
statutory  instruments,  attestation  is  essential  to  their 
validity:  e.y.,  wills;  warrants  of  attorney  and  cogno- 
vits; bills  of  sale,  and  indentures  of  apprenticeship 
under  the  Merchant  Shipping  Act,  1854 ; instruments 
executed  in  pursuance  of  powers  requiring  attestation, 
conveyances  to  charitable  uses,  &c.  On  the  other 
hand,  ordinary  bonds,  deeds  and  agreements  of  every 
kind,  which  are  equally  binding  whether  attested  or 
not,  are  clearly  provable  without  the  production 
necessarily  of  a subscribing  witness. 

There  are  also  several  common  law  exceptions  to 
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the  reservation  contained  in  the  act.  Thus  it  is  a rule 
that  an  attesting  witness  need  not  be  called  to  prove 
an  instrument  which  is  more  than  thirty  years  old;  or 
when  the  original  is  withheld  by  an  adverse  party, 
who  refuses  to  produce  it  after  notice  (c);  so  when 
the  adverse  party,  in  producing  it  after  notice,  claims 
an  interest  under  it;  or  when  the  adverse  party  has 
recognized  the  authenticity  of  the  instrument  by  acts 
in  the  nature  of  an  estoppel  in  a judicial  proceeding. 
When  the  attesting  witness  is  proved  to  be  dead, 
insane,  beyond  the  jurisdiction  of  the  court,  or  other- 
wise not  producible  after  due  endeavours  to  bring 
him  before  the  court,  evidence  of  his  handwriting  is 
sufficient. 

In  such  cases  it  wiU  generally  be  sufficient  to  prove 
the  handwriting  of  the  attesting  witness.  It  is  also 
held,  that  where  an  instrument  requires  to  be  attested 
by  several  witnesses,  it  may  be  proved  by  calling  any 
one  of  them  (d) ; except  in  the  case  of  wills,  which, 
under  certain  circumstances,  can  be  proved  in  courts 
of  equity  only  by  the  production  of  all  the  producible 
■witnesses  (e). 

An  instrument,  which  is  required  to  be  attested  by 
several  witnesses,  may  be  proved  by  evidence  of  the 
handwriting  of  one  of  such  witnesses,  coupled  with 
proof  of  his  identity,  as  soon  as  the  absence  of  all  the 
witnesses  has  been  explained  satisfactorily,  but  not 
otherwise  {f). 

(c)  Poole  V.  Warren,  8 A.  & E.  588. 

(d)  Holdfast  v.  Dowring,  2 Str.  1254. 

(e)  McGregor  v.  To])ham,  3 H.  L.  Cas.  132;  cf.  sup.  p.  330. 

(/)  Nelson  y.  W'hittall,  1 B.  & Aid.  19. 
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Where  a witness,  called  to  prove  the  execution  of 
an  instrument,  sees  his  signature  to  the  attestation, 
and  says  that  he  is  therefore  sure  that  he  saw  the 
party  execute  the  deed,  that  is  a sufficient  proof  of 
the  execution  of  the  instrument,  though  the  witness 
adds  that  he  has  no  recollection  of  the  fact  of  the 
execution  of  the  instrument  (^). 

Where  an  attesting  witness  es  blind  he  must  be 
called  to  give  evidence  from  recollection  (A). 

If  the  attesting  witness  be  called,  and  can  recollect 
nothing,  then  the  execution  of  the  deed  may  be 
proved  aliunde  {i). 

If  all  the  witnesses  are  dead,  the  handwriting  of 
one  of  them  must  be  proved,  and  then  the  statement 
in  the  attestation  clause  will  be  presumed  to  be  cor- 
rect (^).  But  where  an  attesting  witness  lived  abroad, 
it  seems  that  stricter  proof  of  his  death  ought  to  be 
required  (Z). 


ON  TVEITINGS  WHICH  REFRESH  THE  MEMORY. 

A document  which  may  be  inadmissible  intrin- 
sically and  per  se  as  primary  or  secondary  evidence, 
either  because  it  does  not  embody  the  substance  of 
the  issue,  or  because  it  is  in  the  nature  of  hearsay, 
will  often  be  admissible  to  refresh  the  memory  of  a 


(j)  Per  Bayley,  J,,  Maugham  v.  Hubbard,  8 B.  & C.  IG-  cf 
Burling  v.  Pattison,  9 C.  & P,  679. 

(A)  Itees  V.  Williams,  1 Dr.  & Sm.  314. 

(i)  Talbot  V.  Hodson,  7 Taunt.  261. 

{k)  Adam  V.  Kerr,  1 B.  & P.  360;  cf.  sup.  p.  331. 

(0  Henley  v.  Philips,  2 Atk.  48. 
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witness,  and  to  enable  him  to  speak  to  the  matters  to 
which  it  refers  (m). 

It  appears  that  such  a document  may  be  handed 
to  a witness  for  inspection,  and  that  the  witness  may 
give  oral  evidence  accordingly,  after  a perusal  of  its 
contents : 

1st.  When  the  writing  actually  revives  in  his 
mind  a recollection  of  the  facts  to  which 
it  refers. 

2nd.  When,  although  it  fail  to  revive  such  a recol- 
lection, it  creates  a knowledge  or  belief 
in  the  witness  that,  at  the  time  when  the 
writing  was  made,  he  knew  or  believed  it 
to  contain  an  accurate  statement  of  such 
facts. 

3rd.  When,  although  the  writing  revives  neither 
a recollection  of  the  facts,  nor  of  a former 
conviction  of  its  accuracy,  the  witness  is 
satisfied  that  the  writing  would  not  have 
been  made  unless  the  facts  which  it  pur- 
ports to  describe  had  occurred  accordingly. 

It  is  not  necessary  that  the  memorandum  should 
have  been  actually  made  by  the  witness,  if  he  can 
otherwise  make  it  an  original  source  of  personal 
recollection.  Thus,  a witness  has  been  aUowed  to 
refresh  his  memory  from  a paper  which  he  remembers 
to  have  recognized  as  a correct  narrative  when  the 
facts  were  fresh  in  his  memory  (w). 


(to)  For  the  Indian  law  on  this  subject,  see  Ind.Ev.  Act,  ss.  lo9 
•161. 

(7i)  Duchess  of  Kingston's  case,  20  How.  St.  Tr.  619. 
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111  this  "vvay  a writing,  which  is  inadmissible  for 
want  of  a stamp,  may  practically  be  made  evidence, 
as  a memorandum  to  prompt  the  oral  statement  of 
a witness ; but  this  case  can  only  arise  where  the 
vTiting  is  not  in  itself  piimary  or  best  evidence,  and 
where  a party  has  his  option  of  resorting  either  to 
viitten  or  oral  e'vddence.  Thus,  a writing  which  is 
void  as  an  agreement  may  be  equally  serviceable 
as  a memorandum;  again,  a memorandum  of  the 
receipt  of  money,  which  was  void  as  a receipt  for 
want  of  a stamp,  has  been  held  strictly  admissible  to 
refresh  the  memory  of  a witness,  and  to  enable  him 
to  say,  from  the  fact  of  liis  signature,  that  he  had 
received  money  which  he  had  no  recoUection  of 
having  received  (o).  Lord  Tenterden,  C.J.,  said, 
“ In  order  to  make  the  paper  itself  evidence  of  the 
receipt  of  the  money,  it  ought  to  have  been  stamped. 
The  consequence  of  its  not  having  been  stamped 
might  be,  that  the  party  who  paid  the  money,  in  the 
event  of  the  death  of  the  person  who  received  it, 
would  lose  his  evidence  of  such  payment.  Here  the 
witness,  on  seeing  the  entiy  signed  by  himself,  said 
that  he  had  no  doubt  that  he  had  received  the  money. 
The  paper  itself  was  not  used  as  evidence  of  the 
receipt  of  the  money,  but  only  to  enable  the  witness 
to  refresh  his  memory ; and,  when  he  said  that  he 
ad  no  doubt  he  had  received  the  money,  there  was 
suthcient  parol  evidence  to  prove  the  payment.” 
According  to  the  third  principle,  supra,  a person 
who  IS  shown  his  name  on  a writing  may  depose  to 


(o)  Mavgham  v.  Hubbard,  8 B.  & C.  482. 


P. 


R 
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the  genuineness  of  the  document,  although  he  has  no 
recollection  of  it,  or  of  affixing  his  name  to  it  ( p). 

Generally,  the  memorandum  from  which  a ’witness 
speaks  need  not  be  produced  in  court ; but,  if  pro- 
duced, it  becomes  evidence  for  the  party  pro- 
ducing (^q),  and  the  opposite  party  will  be  entitled 
to  see  it,  and  to  cross-examine  from  it(T’).  He  may 
cross-examine  upon  such  part  of  the  memorandum 
as  is  referred  to  by  the  witness,  without  making  the 
memorandum  evidence  per  se  for  the  opposite  party, 
but  if  he  cross-examines  upon  other  parts,  he  makes 
them  portions  of  his  own  evidence  (5).  Where  a 

document  is  put  into  a witness’s  hand,  but  nothing 
is  done  upon  it,  the  opposite  party  is  not  entitled  to 
see  it  (^) ; and  where  a diary  was  used  by  a witness 
to  refresh  his  memory,  it  was  held  that  the  opposite 
party  was  only  entitled  to  see  such  portions  as  re- 
ferred to  the  subject-matter  of  the  suit(z/).  Where 
the  witness  derives  his  knowledge  of  a fact  solely 
from  his  reliance  on  the  accuracy  of  the  memo- 
randum, it  must  be  produced  (x),  and  his  evidence  is 
not,  of  course,  conclusive  {y). 

There  is  no  precise  time  ’within  which  a -writing 
must  be  shown  to  have  been  made,  before  it  can  be 


(^)  R.  Y.  St.  Martin's,  Leicester,  2 A.  & E.  210. 

(^)  Payne  t.  Ihhotson,  27  L.  J.,  Ex.  41. 

Cr)  B.  T.  Hardy,  24  St.  Tr.  824. 

(s)  Per  Gumey,  B.,  Gregory  v.  Tavernor,  6 C.  & P.  281. 
{f)  Sinclair  t.  Stevenson,  1 C.  & P.  585. 

(tt)  Burgess  t.  Bennett,  20  W.  R.  720. 

(a;)  Doe  y.  Perkins,  3 T.  R.  754. 

(y)  Duprey  y.  Truman,  2 Y.  & C.  341. 
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used  by  a witness.  It  is  not  necessary  that  it  should 
have  been  made  contemporaneously  with  the  occur- 
rence of  the  fact ; but  it  ought  to  have  been  made 
soon  afterwards,  or  at  least  within  such  a subsequent 
time  as  will  support  a reasonable  probability  that  the 
memory  of  the  witness  had  not  become  impaired 
when  the  statement  was  committed  to  paper. 

It  appears  to  be  only  necessary  that  the  witness 
should  swear  positively  that  the  memorandum  was 
made  at  a time  when  he  had  a distinct  recollection  of 
the  facts,  and  ante  litem  motam  {z). 

The  memorandum  must  either  have  been  made  by 
the  mtness,  or  recognized  by  him,  at  or  about  the 
time  when  it  was  made,  as  a correct  account.  It 
must  not  contain  any  of  the  elements  of  hearsay,  and 
it  will  therefore  be  inadmissible  if  it  appear  to  be  the 
statement  of  a third  person  (a),  as  where  it  had  been 
diawn  up  by  such  a person  from  the  witness’s  own 
memoranda ; or  even  if  it  be  a copy  made  by  the 
witness  himself  from  his  own  original  memoranda  ( 
This  lule  is  consistent  Avith  the  general  principles  of 
secondary  evidence,  by  which  the  copy  of  a copy, 
unless  in  the  nature  of  a duplicate  original,  is  entirely 
inadmissible,  and  corresponds  with  the  express  dictum 
of  Patteson,  J .,  in  Burton  v.  Plummer  (c),  that  the 
copy  of  an  entry,  not  .made  by  the  witness  con- 


(2)  Wood  V,  Cowper,  1 C.  & K.  646. 
(a)  Anon.  Ambler,  2.52. 
ih)  Jones  y.  Stroud,  2 C.  & P.  196. 
admissible  in  India;  Ind.  Ev.  Act,  s.  159 
(c)  2 A.  & E.  343. 


Such  a copy  would  be 
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temporaneously,  does  not  seem  to  be  admissible  for 
the  purpose  of  refreshing  a witness’s  memory.”  The 
cases  where  such  a privilege  appears  to  have  been 
conceded,  as  where  the  author  of  a written  report  (ri), 
or  an  article  in  a newspaper  (e),  has  been  allowed  to 
refer  to  the  printed  versions,  are  cases  where  sucli 
printed  ^ versions  appear  to  have  been  treated  as 
originals,  and  not  as  copies. 


(^d)  Horne  v.  Mackenzie,  6 Cl.  & Fin.  628. 
(e)  Topkam  v.  Gregor,  1 C.  & K.  320. 


( 365  ) 


CHAPTEE  V. 

ON  MATTERS  WHICH  ARE  REQUIRED  TO  BE  PROVED 
BY  WRITING  — THE  STATUTES  OF  FRAUDS  — OF 
LIMITATIONS — OF  PRESCRIPTION. 

jMany  matters  can  be  proved  only  by  deed  or  other 
wilting ; and^  in  such  cases,  oral  evidence,  however 
distinct  and  direct,  is  wholly  inadmissible. 


INCORPOREAL  RIGHTS, 

Such  as  advowsons,  rents,  remainders,  reversions, 
profits  a prendre,  and  easements,  can  be  created  or 
assigned  only  by  deed,  and  must  therefore  be  proved 
by  deed.  Thus,  a ticket  of  free  admission  to  a 
theatre  or  a race  coimse  is  insufficient  evidence  of  a 
title  to  enter,  unless  it  be  by  deed  («). 


CONTRACTS  BY  CORPORATIONS. 

Contracts  and  acts  done  by  corporations  must 
generally  be  by  deed,  and  can  therefore  be  proved 
only  by  a deed  bearing  the  corporate  seal  (5). 

This  rule  is  an  ancient  principle  of  the  common  law, 
and  still  remains  abstractedly  unmodified  ; but,  prac^ 


(a)  Wood  V.  LeadUtter,  13  M.  & W.  842. 

{b)  Arnold  v.  Mayor  of  Poole,  4 M.  & G.  860. 
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tically,  a large  class  of  exceptions  has  been  engrafted 
on  itj  and  their  accumulative  result  appears  to  be 
that  minor  contracts,  when  there  is  a paramount  con- 
venience such  as  to  amount  almost  to  a necessity,  or 
contracts  connected  with  the  objects  for  which  the 
corporation  was  established,  may  be  proved  without 
being  under  the  seal  of  the  corporation.  Thus,  it 
has  been  said  by  Kolfe,  B.,  “ A corporation  which 
has  a head  may  give  a personal  command  and  do 
small  acts  ; as,  it  may  retain  a servant ; it  may  autho- 
rize another  to  drive  away  cattle,  damage  feasant,  or 
make  a distress,  or  the  like.  These  are  all  matters 
so  constantly  recurring,  or  of  so  small  importance,  or 
so  little  admitting  of  delay,  that,  to  require  in  every 
such  case  the  previous  affixing  of  the  seal  would  be 
greatly  to  obstruct  the  every-day  ordinary  conve- 
nience of  the  body  corporate,  without  any  adequate 
object.  In  such  matters,  the  head  of  the  corpora- 
tion seems  from  the  earliest  times  to  have  been  con- 
sidered as  delegated  by  the  rest  of  the  members  to 
act  for  them”  (c).  Although,  as  a general  rule,  an 
inferior  servant  can  be  retained  even  by  a non-trading 
corporation  by  parol,  the  same  principle  does  not 
apply  to  all  such  servants,  for  the  Court  of  Common 
Pleas  recently  held  that  the  contract  for  the  engage- 
ment of  a clerk  to  a master  of  a workhouse  by  a 
board  of  guardians  must  be  under  seal(c?j. 

The  practical  question  in  such  cases  is,  was  the 

(c)  Mayor  of  Z/adloiv  v.  Charlton,  6 M.  & W . 821. 

{d)  Austin  v.  Guardians  of  Bethnal  Green,  L.  E.,  9 C.  P.  91 ; 
43  L.  J.,  C.  P.  100 ; 22  W.  E.  406 ; cf.  Byte  v.  Guardians  of 
St.  Pancras,  27  L,  T.,  N.  S.  342. 
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transaction  incidental  or  foreign  to  tlie  objects  and 
daily  business  of  the  corporation  ? If  it  be  incidental, 
as  to  repair  the  premises  of  the  corporation  (e) ; or  a 
contract  to  buy  or  sell  such  goods  as  the  corporation 
is  formed  to  buy  and  or  to  purchase  goods 

for  the  purposes  of  the  corporation  ( ff),  such  a matter 
does  not  require  to  be  proved  by  the  corporation 
seal.  So,  the  East  India  Company  has  been  held 
liable  upon  bills  of  exchange  accepted  on  its  behalf 
although  its  seal  was  not  on  them  (A).  When  the 
goods  to  be  supplied  are  not  such  as  those  in  which 
the  corporation  usually  deals  (i) ; or  when  the  con- 
tract is  of  such  a magnitude,  and  of  such  an  unusual 
description,  as  to  require  reasonably  the  formal  and 
express  assent  of  the  corporation,  the  fact  must  be 
proved  by  writing  under  the  corporate  seal(/e);  but 
magnitude  per  se  is  not  an  element  in  deciding  whe- 
ther a contract  not  under  seal  is  binding  on  the  corpo- 
ration (/).  It  may  be  remarked,  that  the  tendency  of 
recent  decisions  is  to  restrict  the  general  principle 
that  corporations  can  only  contract  under  seal.  The 
courts  are  unwilling  to  hold  such  contracts  void, 
merely  because  they  are  not  evidenced  by  the  corpo- 
rate seal;  and  are  more  and  more  inclined  to  hold  cor- 


(<»)  Saunders  v.  St.  Neat's  Union,  8 Q.  B.  810. 

(/)  Churchy.  Imperial  Gaslight  and  Cohe  Co.,  6 A.  & E.  846. 
ig)  South  of  Ireland  Colliery  Co.  y.  Waddle,  L.  R.,  3 C.  P 
463;  L.  R.,  4 C.  P.  617;  37  L.  J.,  C.  P.  211;  38  L.  J.,  C.  P.  338.  ’ 
(A)  Murray  v.  Bast  India  Co.,  5 B.  & A.  204. 

(t)  Copper  Miners  Co.  y.  Fox,  16  Q.  B.  229. 

(4)  Ilomersham  v,  Wolverhampton  Railway  Co.,  6 Exch.  137. 

(0  Per  Erie,  J.,  Henderson  y.  Australian  Steam  Naviqation 
Co-i  5 E.  & B.  409. 


368 


LAW  OF  EVIDENCE. 


porations  bound  by  them  when  they  are  entered  into 
by  duly  appointed  agents;  but  the  agents  of  a corpo- 
ration have  no  power  to  bind  it  by  any  act  which  the 
corporate  body  has  not  power  to  do.  So,  also,  cor- 
porations will  be  bound  by  the  misrepresentations  of 
their  agents  (m).  It  is  said  by  a pre-eminent  autho- 
rity, that,  “ although  corporations  can  only  contract 
under  seal,  they  are  bound  by  their  conduct,  and  by 
the  acts  of  their  solicitors,  after  their  contract,  just 
as  an  individual  would  be”  {n).  So,  in  torts,  corpo- 
rations are  liable  for  the  acts  of  their  servants, 
although  they  have  not  been  appointed  under  the 
corporation  seal(o) ; and  use  and  occupation  may  be 
maintained  by  a corporation  against  a tenant  who 
has  entered,  but  who  has  not  been  constituted  by  a 
demise  under  seal(jo).  Entry,  occupation  and  pay- 
ment of  rent  for  corporate  property  under  a demise 
not  under  seal  will  constitute  a yearly  tenancy  ($'). 

It  has  been  doubted  how  far  a non-trading  corpo- 
ration is  bound  by  an  executed  contract,  not  under 
seal,  but  of  which  the  corporation  has  received  the 
benefit ; but  the  effect  of  the  latest  cases  seems  to 
be  that  the  corporation  will  be  bound  if  it  has 
accepted  the  benefit  of  the  contract.  Thus,  where 
goods  which  a corporation  has  contracted  by  parol 
to  buy  have  been  received  by  it,  or  after  work  is 


(m)  Conybeare  v.  New  Brunsrvick  Co.,  8 Jnr.,  N.  S.  375. 

(?i)  Per  Lord  Sfc.  Leonards,  Eastern  Counties  Railway  Co.  v. 
JIawhes,  5 H.  L.  Cas.  376. 

(o)  Eastern  Counties  Railway  Co.  v.  Brown,  6 Exch.  314 ; 
Goff  V.  Great  Northern  Railway  Co.,  3 E.  & E.  672. 

(p)  Mayor  of  Stafford  v.  Till,  4 Bing.  77. 

(ff)  Ecclesiastical  Commissioners  v.  Morrall,  L.  R.,  4 Ex.  1 62. 
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tiorthf  a""  of  tlie  corpora- 

tion, the  objection  that  the  contract  was  not  under 

seal  cannot  be  taken  (r).  The  doctrines  of  acquies- 

nee  and  part  performance  are  applied  by  courts 

of  equity  to  contracts  by  corporations  or  incorporated 

Th“r?h  "I  V indiyiduals. 

us  where  the  directors  of  a raflway  company 

entered  into  an  informal  agreement,  upon  the  iith 

of  ^ich  cei-tam  works  were  executed  on  a spot 

he  company  was  constructively  present  the 

company  was  held  to  the  agreement  J).  Even 

here  the  contract  is  ultra  vires,  and  one  which  a 

e3”Tntrsnr-T^°T°‘^  company  cannot  lawfiiUy 
into,  still,  if  any  benefit  has  been  derived  bv 

he  corporation  or  incorporated  company  from  the 

contract,  they  are  liable  to  the  extent  of  s/ch  rnet 

Thus,  where  a life  assurance  company  ~d 
nianne  policies  anrl  r • ^ ^ granted 

hpl3  , .P  ™ policies  so  granted  were 

Old  as  bemg  ultra  vires,  the  holders  were  held 
entitled  to  recover  fi-om  the  company  the  amount  If 
the  premnuns  paid  by  them  (t). 


CONTRACTS  BY  COMPANIES 

Under  the  Companies  Clauses  Consolidation  Actru-l 
ye  provable  under  the  following  section  .--Sect.  97. 

(r)  Sandep  v.  ^ 

V. 

W. 1  .ce  Meyor  of  KiZZ  ’-  1 ’ 18  W.  E.  1147. 

« L J.,  c.  p.  sf  2I  wTm'’ " P-  1 

S (O:  2 J.  & H.  441. 
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“ The  power  which  may  he  granted  to  any 
mittee  to  make  contracts,  as  well  as  the  power  o 
the  directors  to  make  contracts  on  behalf  of  the 
company,  may  lawfully  be  exercised  as  follows ; that 


a 


IS  to  say  T • 1 'c 

With  respect  to  any  contract  which,  ii  maae 

between  private  persons,  would  be  by  law 

required  to  be  in  writing,  and  under  seal, 

such  committee  or  the  directors  may  make 

such  contracts  on  behalf  of  the  company  in 

writing,  and  under  the  common  seal  of  the 

company,  and  in  the  same  manner  may  vary 

or  discharge  the  same : 

With  respect  to  any  contract  which,  if  made  y 
private  persons,  would  be  by  law  required  to 
be  in  writing,  and  signed  by  the^  parties  to 
be  charged  therewith ; such  committee  or  the 
directors  may  make  such  contact  on  beha 
of  the  company  in  writing,  signed  by  such 
committee,  or  any  two  of  them,  or  any  two 
of  the  directors,  and  in  the  same  manner^ 
may  vary  or  discharge  the  same : 

With  respect  to  any  contract,  which  if  made 
between  private  persons  would  by  law  be 
valid,  although  made  by  parol  only,  and  no 
reduced  into  writing,  such  committee  or  the 
directors  may  make  such  contract  on  behal 
of  the  company,  by  parol  only,  wi  ou 
writing,  and  in  the  same  manner  may  vary 

or  discharge  the  same  : ^ 

And  all  contracts,  made  according  to  t le  p ^ 
visions  herein  contained,  shall  be  effectual  ui 
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law,  and  shall  be  binding  upon  the  company 
and  their  successors,  and  all  other  parties 
thereto,  their  heirs,  executors,  or  administi-a- 
tors,  as  tli6  case  may  be : 

And  on  any  default  in  the  execution  of  any  such 
contract,  either  by  the  company,  or  any  other 
party  thereto,  such  action  or  suit  may  be 
rought,  either  by  or  against  the  company, 
as  might  be  brought  had  the  same  contacts 
been  made  between  private  persons  only  ” 

On  this  section  it  has  been  held,  that  where  a 
company  has  had  the  benefit  of  a conti’act  made  by 

an  agent  there  wiH  be  evidence  for  a jiuy  of  such  a 
contract  (v). 

By  the  98th  section,  the  directors  are  to  cause 
minutes  to  be  made  of  all  contracts  entered  into  by 
lem,  which  minutes  are  to  be  signed  by  the  chair- 
an  y the  meeting,  and  in  this  form  they  are  to  be 
prtmajaoie  evidence  that  the  meeting  has  been  duly 
yvened,  and  that  the  persons  attending  were 
direyrs  &c,  as  the  entry  describes  them  (I 
-Uie  above  act  appUes  to  contracts  made  by  com- 
panies  which  are  incorporated  by  special  acts,  and 
P ced  under  its  provisions,  and  therefore  does  not 

Z e,  ft  ““‘'“‘I  ordinary  joint-stock  com- 

1 complete  registration.  These  are  regu- 

lated  by  several  acts,  of  which  the  principal  is  the 
Compames  Act,  1862  (y).  But  th/s  act  does  not 

Pauling  V.  London  and  North  Western  Bailwa,j,  8 

(a?)  Cf,  88.  1,  21-28,  98. 

(y)  25  & 26  Viet.  c.  89. 
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contain  any  clauses  similar  to  tliose  whicli  were  con- 
tained in  the  Joint  Stock  Companies  Act,  1856,  and 
which  are  substantially  re-enacted  in  the  Companies 
Act,  1867,  and  therefore  under  this  act  contracts  by 
joint  stock  companies  were  on  the  footing  of  contracts 
by  corporations  except  as  provided  by  sect.  47  of  the 
Act  of  1862,  which  enacts,  that  “ a promissory  note 
or  bill  of  exchange  shall  be  deemed  to  have  been 
made,  accepted  or  endorsed  on  behalf  of  any  com- 
pany under  this  act  if  made,  accepted  or  endorsed 
on  behalf  of  any  company  under  this  act,  if  made, 
accepted  or  endorsed  in  the  name  of  the  company  by 
any  person  acting  under  the  authority  of  the  company , 
or  if  made,  accepted  or  endorsed  by  or  on  behalf  or 
on  account  of  the  company  by  any  person  acting 
under  the  authority  of  the  company.”  But  now  by 
the  37th  section,  of  the  Companies  Act,  1867  (^), 
which  is,  so  far  as  is  consistent  with  the  tenor  thereof, 
to  be  construed  as  one  with  the  25  & 26  Viet.  c.  89, 
therein  called  “the  Principal  Act,”  it  is  enacted,  that 
“ contracts  on  behalf  of  any  company  under  ^ the 
Principal  Act  may  be  made  as  follows : (that  is  to 

say)— 

“(1).  Any  contract  which  if  made  between  pri- 
vate''persons  would  be  by  law  required  to 
be  in  writing,  and  if  made  according  to 
English  law  to  be  under  seal,  may  be  made 
on  behalf  of  the  company  in  writing  under 
the  common  seal  of  the  company,  and  such 
contract  may  be  in  the  same  manner  varied 
or  discharged. 


(2)  30  & 31  Viet.  c.  131. 
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‘^(2).  Any  contract  which  if  made  between  pri- 
vate persons  would  be  by  law  required  to 
be  in  writing  and  signed  by  the  parties 
to  be  charged  therewith,  may  be  made  on 
behalf  of  the  company  in  writing,  signed 
by  any  person  acting  under  the  express  or 
implied  authority  of  the  company,  and  such 
contract  may  in  the  same  manner  be  varied 
or  discharged. 

“ (3).  Any  contract  which  if  made  between  pri- 
vate persons  would  by  laAv  be  valid  although 
made  by  parol  only,  and  not  reduced  into 
writing,  may  be  made  by  parol  on  behalf 
of  the  company  by  any  person  acting  under 
the  express  or  implied  authority  of  the 
company,  and  such  contract  may  in  the 
same  way  be  varied  or  discharged. 

And  all  contracts  made  according  to  the  provisions 
herein  contained  shall  be  effectual  in  law,  and  shall 
be  binding  upon  the  company  and  their  successors 
and  all  other  parties  thereto,  their  heirs,  executors 
or  administrators  as  the  case  may  be.” 


TRANSFER  OF  SHARES. ' 

The  8 & 9 Viet.  c.  16,  s.  14  (Companies  Clauses, 
&c..  Act),  enacts,  that  every  tranfer  of  shares  under 
this  act  ‘‘  shall  be  by  deed  duly  stamped,  in  which 
the  consideration  shall  be  ti-uly  stated;”  and  a form 
of  transfer  is  given  in  the  schedule  B.  to  the  act. 
The  Companies  Act,  1862,  by  sect.  8,  enacts,  that 
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instruments  of  transfer  are  to  be  executed  both  by 
transferor  and  transferee,  and  that  the  transferor  is 
to  be  deemed  to  remain  the  holder  of  a share  until 
the  name  of  the  transferee  has  been  entered  in  the 
company’s  register. 


SALE  OF  SHIPS. 

The  17  & 18  Viet.  c.  104,  s.  55,  enacts,  that  ‘^a 
registered  ship,  or  any  share  therein,  when  disposed 
of  to  persons  qualified  to  be  owners  of  British  ships, 
shall  be  transferred  by  biU  of  sale ; and  such  bill  of 
sale  shall  contain  such  description  of  the  ship  as  is 
contained  in  the  certificate  of  the  surveyor,  or  such 
other  description  as  may  be  sufficient  to  identify  the 
ship  to  the  satisfaction  of  the  registrar,  and  shall  be 
according  to  the  form  E marked  in  the  schedule 
hereto,  or  as  near  thereto  as  circumstances  permit, 
and  shall  be  executed  by  the  transferor  in  the  pre- 
sence of  and  be  attested  by  one  or  more  witnesses.” 

It  appears  that  this  provision  extends  to  all  vessels 
not  propelled  by  oars. 


CONTRACTS  BY  URBAN  AUTHORITIES. 

By  the  I74th  section  of  the  Public  Health  Act, 
1875  («),  “ every  contract  made  by  an  urban  autho-  f 
rity  whereof  the  value  or  amount  exceeds  fifty  pounds,  ^ 
shall  be  in  writing  and  sealed  with  the  common  seal  ^ 
of  such  authority.”  ^ 

V 

V 

y 


(a)  38  & 39  Viet.  c.  55. 
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WARRANTS  OF  ATTORNEY. 

The  Debtors  Act,  1869  (5),  epacts,  by  sect.  24, 
that  after  its  commencement  (1st  July,  1870),  “a 
warrant  of  attorney  to  confess  judgment  in  any  per- 
sonal action  or  cognovit  actionem  given  by  any 
person  shall  not  be  of  any  force,  unless  there  is 
present  some  attorney  of  one  of  the  superior  courts 
on  behalf  of  such  person  expressly  named  by  him, 
and  attending  at  his  request  to  inform  him  of  the 
nature  and  effect  of  such  warrant  or  cognovit  before 
the  same  is  executed,  which  attorney  shall  subscribe 
his  name  as  a witness  to  the  due  execution  thereof, 
and  thereby  declare  himself  to  be  attorney  for  the 
person  executing  the  same,  and  state  that  he  sub- 
scribes as  such  attorney.” 

The  preceding  cases  are  the  more  important  prac- 
tical instances  in  which  recent  legislation  has  in- 
terfered to  substitute  exclusively  m-itten  evidence, 
generally  under  seal,  for  merely  oral  evidence.  But 
the  basis  of  that  department  of  English  law  which 
requires  written  evidence,  and  excludes  oral  evidence 
in  numerous  cases,  is  found  in  the 

STATUTE  OF  FRAUDS. 

(29  Car.  2,  c.  3.) 

The  chief  object  of  this  statute  (c)  is  to  lessen 
(J)  32  & 33  Viet.  c.  62,  s.  24. 

(c)  The  Statute  of  Frauds  had  a limited  operation  in  India  until 
repealed,  so  far  as  India  is  concerned,  by  the  Indian  Contract  Act, 
1872  (IX.  of  1872).  For  matters  which  must  he  proved  by  writing 
in  India,  see  Cunningham  and  Shephard’s  Commentaries  on  the 
Indian  Contract  Act,  p.  33.  , 
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the  temptations  to  perjury  which  exist  when  a person 
IS  permitted  to  give  oral  evidence  of  an  agreement 
in  dispute  between  himself  and  another  person ; it 
therefore  designates  a number  of  cases  in  which  none 
but  written  evidence  of  such  a disputed  agreement 
shall  be  received.  Such  agreements,  when  not  proved 
by  writings  which  embody  their  terms,  and  unless 
rendered  void  by  the  statute,  still  exist  in  contem- 
plation of  law,  but  are  yet,  virtually,  null  and  non- 
existent, because  they  cannot  be  substantiated  and 
established  by  the  only  species  of  evidence,  viz., 
written  evidence,  which  the  legislature  has  declared 
to  be  admissible  proof  of  their  existence.  The  con- 
tract may  still  be  good,  and  the  relative  legal  rights 
of  the  parties  may  be  constituted  abstractedly  by 
word  of  mouth;  but  the  statutory  inadmissibility  of 
oral  evidence  to  prove  the  contract  leaves  the  legal 
right  unsupported  by  a legal  remedy. 

There  is  no  branch  of  practical  evidence  of  more 
constant  and  immediate  importance  than  that  which 
treats  of  contracts  which  fall  within  this  statute,  and 
which,  therefore,  can  generally  be  proved  only  by 
written  evidence.  The  cases  are  endless  on  the 
subject ; but  the  limits  of  this  work  permit  only  a 
careful  selection  of  such  as  bear  prominently  on  the 
principal  provisions  of  the  act. 


N 


INTERESTS  IN  LAND. 

Sect.  1.  All  leases,  estates,  interests  of  freehold, 
or  terms  of  years,  or  any  uncertain  interest  of,  in,  to, 
or  out  of  any  messuages,  manors,  lands,  tenements, 
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or  hereditaments,  made  and  created  by  livery  and 
seisin  only,  or  by  parol,  and  not  put  in  writing  and 
signed  by  the  parties  so  making  or  creating  the 
same,  or  their  agents  thereunto  lawfully  authorized 
by  VTiting,  shall  have  the  force  and  effect  of  leases 
or  estates  at  will  only;  and  shaU  not,  either  in  law 
or  equity,  be  deemed  or  taken  to  have  any  other  or 
greater  force  or  effect,  any  consideration  for  making 

any  such  parol  leases  or  estates  to  the  contrary  not- 
withstandingf.” 

O 

Sect.  2.  « Except,  nevertheless,  all  leases  not  ex- 
ceeding the  term  of  three  years  from  the  making 
thereof,  whereupon  the  rent  reserved  to  the  landlord 
during  such  term  shall  amount  unto  two-third  parts 

at  least  of  the  full  improved  A^alue  of  the  thino- 
demised.”  ^ 

Under  this  section,  any  lease,  extending  not  more 
than  three  years  from  the  time  of  its  creation,  and 
commencing  from  the  date  of  the  lease,  and  not 
rom  a future  date ; or,  if  commencing  from  a futare 
date,  not  extending  more  than  three  years  from  the 
date  of  the  lease;  may  stffl  be  proved,  as  before  the 
statute,  by  evidence  of  an  oral  lease  {d).  But  it 
seems  that  such  a lease  confers  , a right  of  action 

against  a lessee  only  when  he  has  entered,  and  not 
lor  a non-entry  (e). 

Sect.  3.  “1^0  leases,  estates,  or  interests,  either  of 
eehold  or  terms  of  years,  or  any  uncertain  inte- 


{d)  Bawlins  v.  Turner,  1 Lord  Eaym 
htra.  G51.  ^ 


736; 


Hile7j  T. 


Hiclis,  1 


(e)  Edge  v.  Strafford,  1 Tyr.  293, 
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rest,  not  being  copyhold  br  customary  interest  of,  in, 
to,  or  out  of  any  messuages,  manors,  lands,  tene- 
ments, or  hereditaments,  shall,  at  any  time  be 
assigned,  granted,  or  surrendered,  unless  it  be  by 
deed  or  note  in  writing  signed  by  the  party  so  as- 
signing, granting,  or  surrendering  the  same,  or  their 
agents  thereunto  lawfully  authorized  by  writing,  or 
by  act  or  operation  of  law.” 

If  a person  enters  into  possession  of  land  and  pays 
rent  under  a lease  or  agreement  for  a lease  void 
under  these  provisions,  he  becomes  tenant  from  year 
to  year,  upon  such  of  the  terms  of  the  lease  or 
agreement  as  are  applicable  to  such  a tenancy  (/). 

All  the  above  interests  in  land,  if  created  or  as- 
signed since  October  1,  1845,  are  now  required  to 
be  evidenced  by  deed,  for  it  is  enacted  by  8 & 9 
Viet,  c,  106,  s.  3,  that a feoffment,  made  after  the 
said  1st  day  of  October,  1845,  other  than  a feoffment 
made  under  a custom  by  an  infant,  shall  be  void  at 
law  unless  evidenced  by  deed,  and  that  a partition 
and  an  exchange  of  any  tenements  or  hereditaments 
not  being  copyhold,  and  a lease  required  by  law  to 
be  in  writing,  made  after  the  said  1st  day  of 
October,  1845,  shall  also  be  void  at  law  unless  made 
by  deed.” 

The  4th  section  enacts  {inter  alia)  that  “no 
action  shall  be  brought  whereby  to  charge  any 
person  upon  any  contract  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  con 
cerning  them unless  the  agreement  upon 


(/)  Ness  V.  Savage,  4 E.  & B.  36. 


^^•^TTERS  men  3IUST  BE  PROVED  BV  WRITING.  379 


which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  person  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  lawhiUy 
authorized.” 

The  subject-matter,  the  terms,  and  the  parties 
must  appear  in  the  agreement  (y).  The  agree- 
ment need  not  consist  of  a single  paper,  but  may 
be^  gathered  from  several  connected  papers  (h). 
Where  a person  seeks  to  prove  the  terms  of  a 
contract  by  a series  of  letters,  he  must  take  the 
whole  of  each  letter,  and  cannot  pick  out  part  and 
reject  the  rest  (z).  Correspondence  and  telegrams 
taken  together  may  constitute  a contract  (k). 

The  parties  need  not  be  specified  by  name ; but 
an  adequate  description  is  sufficient.  Thus,  where 
a sale  was  stated  to  be  - by  the  direction  of  the  pro- 
prietor,” it  was  held  by  Jessel,  M.  E.,  that  this  was 
a sufficient^  description  of  the  vendor  (/).  But  the 
mere  description  of  the  vendor  as  vendor  was  held 
by  the  same  judge  to  be  insufficient  (m). 

An  authority  to  sign  need  not  be  in  writing.  A 
telegram  sent  by  a purchaser  may  constitute  a suffi- 
cient memorandum  within  the  statute  (tz).  The 


(ff)  Williams  v.  Lalie,  2 E.  & E.  3I9. 
ill)  Bauman  v.  James,  L.  R.,  3 Ch.  108, 

C)  Nesham  v.  Helhy,  L.  R.,  13  Eq.  191;  43  L.  J.,  Ch.  173- 
aflBrmed,  L.  R.,  7 Ch.  406;  43  L.  J„  Ch.  651. 

(i)  Coupland  v.  Arrowsmith,  18  L.  T.,  N.  S.  755. 

W.B^O  ’ > <3  L.  J.’,  Ch.  470,  22 

w!?  18  Eq.  4;  48  L.  J.,  Ch.  472,  22 

(n)  Godwin,  y.  »ancu,  L.  R,  5 C.  P.  233,  39  L.  J.,  C.  P.  121. 
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memorandum  need  only  be  signed  by  the  party 
charged ; and,  if  so  signed,  is  good  against  him, 
though  not  against  the  other  party;  and  where  a 
written  proposal  signed  by  one  contracting  party  is 
verbally  assented  to  by  the  other,  it  is  a memo- 
randum within  the  statute  sufficient  to  charge  the 
party  signing  (o). 

Courts  of  equity  enforce  specific  performance  of 
a parol  contract  within  the  Statute  of  Frauds, 
(1)  where  it  is  set  out  in  the  plaintiff’s  pleadings  and 
admitted  by  the  defendant;  (2)  where  the  reduction 
of  the  contract  to  writing  was  prevented  by  the 
fraud  of  one  of  the  parties;  (3)  where  it  is  a com- 
pleted agreement,  and  has  been  partly  carried  into 
execution,  and  is  definite  in  its  terms  (p). 


CONTKACTS  BY  EXECUTORS,  ETC. 

Sect.  4.  No  action  shall  be  brought  whereby  to 
charge  any  executor  or  administrator,  upon  any 
special  promise,  to  answer  damages  out  of  his  own 
estate  ....  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized.” 

The  agreement  must  embody  the  consideration  for 


(o)  Heuss  V.  Picliley,  L.  R.,  1 Ex.  342;  4 H.  & C.  588. 

(j?)  Smith’s  Manual  of  Equity,  10th  edition,  p.  248.  As  to  what 
constitutes  part  performance,  vide  id.  p.  250. 
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the  promise,  and  be  signed  by  the  executor  or  the 
administrator,  or  his  agent  (y). 


GUARANTIES. 

Sect.  4.  N^o  action  shall  be  brought  . . . . 
whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default  or  mis- 
camaps  of  another  person  ....  unless  the  agree- 
ment, &c.  (as  in  the  case  of  executors,  supra). 

_ The  agreement  must  rest  on  a valid  considera- 
tion (r),  which  must  be  new  and  executory,  except 
where  it  is  the  embodiment  of  verbal  terms  on  which 
the  contract  has  been  executed,  and  the  guaranty 
subsequently  given  in  writing  (5).  But  it  is  the 
essence  of  a guaranty  that  the  original  debtor  should 
continue  liable;  and,  therefore,  if  his  liability  be 
extinguished,  and  the  surety  be  the  only  party 
Hable  for  the  debt,  his  liability  wiH  not  require  to  be 
epdenced  by  writing.  If  the  person  for  whose  use 
the  goods  are  furnished  is  liable  at  aU,  any  promise 
by  a third  person,  upon  sufficient  consideration,  to 
pay  thp  debt,  must  be  in  writing  (^).  It  is  also 
Held  that  a promise  to  pay  the  debt  of  another 
requires  to  be  proved  by  writing  only  where  the 
promise  is  given  to  the  original  creditor,  and  not 


(?)  Bann  v.  Hughes,  7 Bro.,  P.  C,  556;  7 T.  R.  350,  n 
(r)  Semple  v.  Pink,  1 Exch.  74. 


(«)  Eastwood  V.  Kenyon,  1 1 A.  & E.  438. 

V.  DavMU,  1 

inUh,  L.  C.  2/4;  IMxgerald  v.  Dressier,  7 C.  B.,  N.  S.  374. 
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where  it  is  given  to  the  debtor  or  a third  person, 
that  the  promisor  will  be  answerable  to  the  cre- 
ditor (u).  Therefore,  a promise  to  indemnify  is  not 
within  the  statute  (a:).  And  where  the  chairman  of 
a board  of  health  virtually  promised  a contractor 
that  he  wmuld  see  him  paid  for  certain  extra  work, 
it  was  held  by  the  House  of  Lords,  affirming  the 
Court  of  Exchequer  Chamber,  that  the  chairman’s 
words  were  evidence  to  sustain  a claim  against  him 
personally,  i.  e.,  that  they  did  not  constitute  a pro- 
mise to  pay  the  debt  of  another  within  the  Statute 
of  Frauds  (y).  The  plaintiff’s  name  must  appear 
on  the  document  (2:).  Formerly  it  was  necessary 
that  the  guaranty  should  disclose  a consideration  on 
the  face  of  it ; but  this  is  no  longer  required  (a)  ; 
but  though  parol  evidence  is  admissible  to  prove 
the  consideration,  it  is  inadmissible  to  explain  the 
promise  {b). 


IVIARRIAGE. 

Sect.  4.  No  action  shall  be  brought  whereby  . . . 
to  charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage,  unless  the  agreement,  ’ &c. 
(as  in  the  case  of  executors,  supra). 

(«,)  Eastwood  V.  Kenyon,  11  A.  & E.  446. 

(a?)  Per  Byles,  J.,  Reader  v.  Kingham,  13  C.  B.,  N.  S.  344;  cf. 
Wildes  V.  Budlom,  23  W.  R.  435;  44  L.  J.,  Ch.  341. 

(?/)  Lalieman  v.  Mountstephen,  L.  R.,  7 E.  & I.  17;  44  L.  J., 
Q.  B.  188;  22  W.R.  617. 

(2)  Williams  v.  Lahe,  2 E.  & E.  349. 

(a)  19  & 20  Vict.  c.  97,  s.  3. 

(J)  Holmes  v.  Mitchell,  7 C.  B.,  N.  S.  361. 


MATTERS  IUCII  MUST  BE  PROVED  BY  WRITIXG  383 

This  provision  does  not  extend  to  promises  to 
marrj(c),  but  onlj  to  cases  where  something  colla- 
teral to  and  dependent  upon  the  event  of  the  mar- 
riage is  the  substance  of  the  contract;  as,  where  A. 
promises  B.  so  much  money  in  the  event  of  B. 
maiTjing  A. ’s  daughter  (J).  But  an  oral  contract* 
u complete,  will  be  enforced  in  equity  (e). 


COJfTRACTS  ^"OT  TO  BE  PERFORMED  WITHIJf  A YEAR. 

Sect.  4.  A^o  action  shall  be  brought  whereby  to 

charge any  person  upon  any  agreement  that  is 

not  to  be  performed  within  the  space  of  one  year 
trom  the  making  thereof,  unless  the  agreement,”  &c. 
(as  in  the  case  of  executors,  supra). 

The  statute  does  not  apply  where  the  contract  is 
capable  of  being  performed  by  either  party  within  a 
year  from  the  date  of  its  making  (/).  It  applies 
only  when  the  contract,  from  its  terms,  must  neces- 
sarily extend  beyond  the  year.  Thus,  an  agreement 
to  serve  for  favo  years  certain  is  within  the  statute, 
but  not  when  coupled  with  a condition  that  the 
agreement  may  be  detennined  at  any  time  by  rea- 
sonable  notice ; and  a contract  for  the  mainteLnce 

a child,  at  the  defendant’s  request,  to  enure  so 
Jong  as  the  defendant  shaU  think  proper,  need  not 


(c)  Cock  V.  Baker,  1 Str.  34. 

{d)  Harrison  v.  Cage,  1 Lord  Raym.  386. 

r A Glengall,  2 II.  L Cas  131 

V.  4 E.vch,  6311  SnHa’y. 
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be  in  writing.  Tins  was  the  decision  in  Gouch  v. 
Strawhridge  (^),  wherein  Tindal,  C.  J.,  expressed 
his  opinion  that  when  the  consideration  for  a contract 
is  executed  it  is  taken  out  of  the  statute.  But  this 
opinion  is  now  treated  as  erroneous,  at  all  events  as 
regards  all  contracts  falling  within  the  fourth  sec- 
tion (h). 


DECLARATIONS  OR  CREATIONS  OF  TRUSTS. 

Sect.  7.  “ All  declarations  or  creations  of  trust  or 
confidence  of  any  lands,  tenements  or  hereditaments 
shall  be  manifested  and  proved  by  some  writing, 
signed  by  the  party  who  is  by  law  enabled  to  declare 
such  trust,  or  by  his  last  will  in  writing,  or  else  they 
shall  be  utterly  void  and  of  none  effect.” 

But  it  is  provided  by  section  8 that  when  any 
conveyance  shall  be  made  of  any  lands  or  tenements 
by  which  a trust  or  confidence  shall  or  may  arise  or 
result  by  the  implication  or  construction  of  law,  or 
be  transferred  or  extinguished  by  an  act  or  operation  'I 
of  law,  then  and  in  every  such  case  such  trust  or 
confidence  shall  be  of  the  like  force  and  effect  as  the  , 
same  would  have  been  if  this  statute  had  not  been  ’ 
made,  anything  hereinbefore  contained  to  the  con-  ^ 
trary  notwithstanding.”  ^ 

In  a recent  case  the  plaintiff  had  conveyed  an 
estate  to  the  defendant  without  consideration,  on  the  ^ 


(g)  2 C.  B.  808. 

(7i)  See  Sanderson  v. 


Graves,  23  W.  R.  097; 


L.  R.,  10  Dx.  23L' 
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understanding  that  the  defendant  should  in  certain 
events  re-convey  it  to  him.  On  the  plaintiff  applying 
for  a re-conveyance,  the  defendant  pleaded  the  Statute 
of  Frauds;  but  the  Court  of  Chancery  made  a decree 
for  a re-conveyance,  on  the  ground  that  the  Statute 
of  Frauds  was  never  intended  to  prevent  a court  of 
equity  from  giving  relief  in  a case  of  a plain,  clear 
and  deliberate  fraud  (z). 

In  Foster  v.  Hale  (A),  Lord  Alvanley  said,  “ It  is 
not  required  by  the  statute  that  a trust  should  be 
created  by  vTiting,  and  the  words  of  the  statute  are 
very  particular  in  the  clause  respecting  declarations 
of  trust.  It  does  not  by  any  means  require  that  all 
trusts  shaU  be  created  only  by  Avilting,  but  that  they 
■ shaU  be  manifested  and  proved  by  wilting;  plainly 
meaning  that  there  should  be  evidence  in  writing 
proving  that  there  was  such  a trust.  Therefore, 

• unquestionably,  it  is  not  necessarily  to  be  created  by 

• writing,  but  it  must  be  evidenced  by  writing,  and 
then'  the  statute  is  complied  with ; and  indeed  the 
:^eat  danger  of  parol  declarations,  against  which  the 
statute  was  intended  to  guard,  is  entirely  taken  away. 

[ admit  that  it  must  be  proved  in  toto  not  only  that 
•here  "was  a trust,  but  what  it  was.” 


CONTRACTS  FOR  THE  SALE  OF  GOODS  FOR  10/.  AND 

UPWARDS. 


Sect.  17.  No  contract  for  the  sale  of  any  goods, 
ares  or  merchandises,  for  the  price  of  ten  pounds 


(i)  ^/«jAT.^»3„,L.H„7Ch.469;  41  L.  J„  Ch.667;  20W.K.587. 
V ) Vesey,  /07;  cf.  Smith  v,  Matthews,  6 "W.  R 644 

P. 
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sterling  or  upwards,  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same ; or  give  some- 
thing in  earnest  to  bind  the  bargain,  or  in  part  of 
payment;  or  that  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made  and  signed  by 
the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized.” 

Under  this  section  there  are  three  statutory  modes 
of  proving  a contract  for  the  sale  or  purchase  of 
goods  for  the  price  of  lOZ.  and  upwards : 

1st.  By  showing  that  the  buyer  accepted,  and 
actually  received,  part  of  the  goods. 

2nd.  By  showing  a payment  and  receipt  of  earnest 
money. 

3rd.  By  showing  that  the  contract,  containing  the 
consideration  for  it,  was  reduced  to  writing, 
and  signed  at  least  by  the  party  who  is 
charged  upon  it  (Z). 

Under  this,  section  the  contract  is  void,  as  well  as 
the  right  of  action  gone,  if  its  formalities  are  not- 
observed  {rn). 

The  acceptance  may  be  implied  from  the  buyer’s 
conduct  in  dealing  with  the  goods  (?z),  and  it  may 
precede  the  actual  receipt  (o) ; but  it  cannot  be 
implied  without  some  consent  (jo). 


(V)  Egerton  v.  Matthews,  6 East,  307. 

(m)  Laythoarp  v.  Bryant,  2 Bing.,  N.  C.  735. 

(w)  Currie  v.  A.nderson,  2 E.  & E.  592;  Eershaw  v.  Ogden,  3 
H.  & C.  717. 

(o)  Cusack  V.  Robinson,  1 B.  & S.  299. 

(p)  Smith  V.  Hudson,  6 B.  & S.  431. 
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The  OTitmg  must  be  signed  by  the  party  charged, 
or  by  his  agent,  who,  under  the  seventeenth  as  weJI 
as  under  the  fourth  section  of  the  act,  may  be  ap- 
pomted  ivithout  ivr-iting  (y).  Sucli  agent  must  be 
third  person,  and  not  one  of  the  contracting 
parties  (r).  Under  this,  as  weU  as  under  the 
oiu-th  section,  the  contract  may  be  proved  by  several 
siimcientlj  connected  writings  (s). 

■VJ  here,  after  a long  correspondence,  the  defendants 
inrote  to  the  plamtiff,  offering  to  purchase  at  a cer- 
tain price,  addmg  the  words,  “ waiting  your  reply,” 
:»nd  the  plaintiff  afterwards  accepted  the  offer  ver- 

^**1?’  ^ binding  contract 

<n  in  the  statute  (t).  But  where  the  defendants,  in 

eply  to  a letter  from  the  plaintiff,  wrote  accepting 
e offer  therein  contained,  but  stating  “there  are^ 
owever,  some  details  necessary  to  be  introduced 
:i  the  contract  which  I will  prepare,”  this  was  held 
■isnfficient  to  satisfy  the  statute  (z^). 

^ A letter  from  the  purchaser,  referring  to  the  terms 
e conti-act,  but  declining  to  accept  the  goods 
' icause  they  were  damaged,  has  been  held  a suffi- 
memorandum  (x) ; and  letters  between  the  pur- 
fiaser  and  his  agent  employed  to  purchase,  if  they 


g)  Acehal  V.  Levy,  10  Bing.  378. 

r)  Farebrother  y.  Simmons,  3 B.  & Aid.  333 
»)  Snpra,  p.  379. 

0 'i^atts  V.  AinsTvorth,  1 H & C 83 

22  W.  B.  652. 

1 ti  4 B.t'2 
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contain  tlie  terms  of  tlie  contract,  are  sufficient  to 
support  an  action  by  the  vendor  (y). 

The  names  of  the  parties  or  their  agents  must 
appear  in  the  agreement;  and  the  Court  of  Ex- 
chequer, in  Vandenhurgh  v.  Spooner  {z),  held  in 
effect  that  it  must  be  collected  from  the  agreement 
which  of  the  parties  is  the  seller.  But  the  same 
court,  in  Newell  v.  Radford  {a),  held  that  parol 
evidence  was  admissible  to  prove  which  of  the 
parties  named  is  the  seller. 

The  17  th  section  of  the  Statute  of  Frauds  is  ex- 
tended by  9 Geo.  4,  c.  14,  s.  7,  “ to  all  contracts  for 
the  sale  of  goods  of  the  value  of  ten  pounds  and 
upwards,  notwithstanding  the  goods  may  be  intended 
to  be  delivered  at  some  future  time,  or  may  not  at 
the  time  of  such  contract  be  actually  made,  procured 
or  provided,  or  fit  or  ready  for  delivery;  or  some 
act  may  be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  delivery.” 

Contracts  within  both  sections  may  be  signed, 
either  with  both  the  Christian  and  surname,  or  with 
the  initials  of  the  Christian  name  prefixed  to  the 
whole  surname  (b),  or  with  the  surname  alone  ; but 
not  with  merely  the  initials  of  the  Christian  and  sur- 
name (c). 


(y)  Oibson  v.  Holland,  1 H.  & E..  1. 

(z)  L.  R.,  1 Exch.  316;  4 H,  & C.  519. 

(a)  L.  R.,  3 C.  P.  52;  37  L.  J.,  C.  P.  1;  16  W.  R.  79. 
(5)  Lohh  T.  Stanley,  5 Q.  B.  574. 

(c)  Sweet  T.  Lee,  3 M.  & G.  452. 
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WILLS. 

Under  the  5tli  section  of  the  Statute  of  Frauds, 
vhich  affects  all  wills  up  to  the  1st  of  January,  1838, 
all  devises  and  bequests  of  any  lands  or  tenements” 
aie  to  be  void,  unless  ^^in  writing  and  signed  by  the 
party  so  deAusing  the  same,  or  by  some  other  person 
in  his  presence,  and  by  his  express  directions,  .... 
and  attested  and  subscribed  in  the  presence  of  the 
devisor  by  three  or  four  credible  witnesses.”  , 

Since  the  1st  of  January,  1838,  by  the  Wills  Act, 
7 'VWll.  4 & 1 Viet.  c.  26,  aU  wills  and  testaments, 
except  such  as  fall  within  the  few  cases  in  which 
nuncupative  wills  are  allowed,  must  be  in  writing, 
and  be  signed  at  the  foot  or  end  thereof  by  the 
testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction ; and  such  signature  shall  be 
made  or  acknowledged  by  the  testator,  in  the  pre- 
sence of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  subscribe  the  will  in 
the  presence  of  the  testator,  but  no  form  of  attesta- 
tion shall  be  necessary.” 

A subsequent  act,  15  & 16  Yict.  c.  24,  regulates  the 
requisites  of  the  signatures  of  wills,  and  substantially 
provides  that  no  wiU  shall  be  invalidated  by  the  mere 
circumstance  that  the  signature  does  not  follow 
closely  on  the  end  of  the  will,  or  that  a blank  inter- 

A enes  between  the  concluding  words  and  the  sio-na- 
ture  ( J). 

The  Indian  Succession  Act,  1865,  as  to  the  wills  of  persons 
domiciled  in  British  India,  or  relating  to  immovable  property  in 
Bntish  India,  made  since  the  31st  of  December,  1865,  provides  as 
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By  the  Wills  Act,  a will  can  be  revoked  by  codicil, 
or  other  writing,  only  when  such  writing  has  been 
executed  with  the  formalities  prescribed  in  the  case 
of  ordinary  wills. 


KEVIVAL  OF  DEBTS  BARRED  BY  THE  STATUTES  OF 
LIMITATION  (e). 

Simple  contract  debts  barred  by  the  Statutes  of 
Limitation  cannot  be  revived  except  by  an  acknow- 
ledgment or  promise  in  writing,  for  by  the  1st  sec- 
tion of  Lord  Tenterden’s  Act  (/)  it  is  enacted,  that 


follows  : “ Every  testator,  not  being  a soldier  employed  in  an 
expedition  or  engaged  in  actual  warfare,  or  a mariner  at  sea,  must 
execute  his  will  according  to  the  following  rules  : — 

“ First.  The  testator  shall  sign  or  shall  affix  his  mark  to  the 
will,  or  it  shall  he  signed  by  some  other  person  in  his  presence 
and  by  his  direction. 

“ Second.  The  signature  or  mark  of  the  testator,  or  the  signa- 
ture of  the  person  signing  for  him,  shall  be  so  placed  that  it  shall 
appear  that  it  was  intended  thereby  to  give  effect  to  the  writing 
as  a will. 

“ Third.  The  will  shall  be  attested  by  two  or  more  witnesses,  each 
of  whom  must  have  seen  the  testator  sign  or  affix  his  mark  to  the 
will,  or  have  seen  some  other  person  sign  the  will  in  the  presence 
and  by  the  direction  of  the  testator,  or  have  received  from  the 
testator  a personal  acknowledgment  of  his  signature  or  mark,  or 
of  the  signature  of  such  other  person,  and  each  of  the  witnesses 
must  sign  the  will  in  the  presence  of  the  testator,  but  it  shall 
not  be  necessary  that  more  than  one  witness  be  present  at  the 
same  time,  and  no  particular  form  of  attestation  shall  be  neces- 
sary.” 

(e)  For  the  Indian  Law,  see  the  Indian  Limitation  Act,  1871 
(IX.  of  1871),  s.  20. 

(/)  9 Geo.  4,  c.  14. 
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“no  cTckno’v\dedgment  or  promise  by  word  only  shall 
be  deemed  sufficient  evidence  of  a new  or  continuing 
contract,  whereby  to  take  any  case  out  of  the  opera- 
tion of  the  said  enactments  or  either  of  them,  or  to 
deprive  any  party  of  the  benefit  thereof,  unless  such 
acknowledgment  or  promise  shall  be  made  or  con- 
tained by  or  in  some  writing  to  be  signed  by  the 
party  chargeable  thereby.” 

Under  this  act  it  was  held  that  signature  by  an 
agent  was  insufficient,  but  now  by  the  13  th  section 
of  the  Mercantile  Law  Amendment  Act,  1856  (^), 
signature  by  a duly  authorized  agent  has  the  same 
effect  as  the  signature  of  the  party  to  be  charged. 
The  promise  to  pay  must  be  express,  or  there  must 
be  an  unconditional  acknowledgment  sufficient  to 
support  a reasonable  inference  of  a promise  to 
pay  (A).  A letter  written  “without  prejudice”  is 
msufficient  (i).  The  amount  due  may  be  proved  by 
extrinsic  oral  evidence  (k). 

As  to  the  liability  of  joint  contractors,  Lord 
Tenterden’s  Act,  sect.  1,  enacts,  that  “where  there 
shall  be  two  or  more  joint  contractors,  or  executors 
or  administrators  of  any  contractor,  no  such  joint 
contractor,  executor  or  administrator  shall  lose  the 
benefit  of  the  said  enactments  or  either  of  them, 
so  as  to  be  chargeable  in  respect  or  by  reason  only 
0 any  written  acknowledgment  or  promise  made  and 
signed  by  any  other  or  others  of  them;  pro^dded 

C-7)  19  & 20  Viet.  c.  97.  ’ 

(^0  Tanner  v.  Smart,  6 B.  & C.  303. 

(^y  Re  River  Steamer  Co.,  L.  R.,  6 Ch.  822;  19  'W.  R.  1130 

(«)  Cheslyn  v.  Dalby,  4 Y.  & Col.  238. 
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always,  that  nothing  herein  contained  shall  alter  or 
take  away  or  lessen  the  effect  of  any  payment  of  any 
principal  or  interest  made  by  any  person  whatso- 
ever ; ” and  by  the  14th  section  of  the  Mercantile 
Law  Amendment  Act,  1856  (Z),  it  is  provided,  that 
“no  co-contractor  or  co-debtor,  or  executor  or  ad- 
ministrator of  any  contractor,  shah,  lose  the  benefit 
of  the  Statutes  of  Limitation  so  as  to  be  chargeable 
in  respect  or  by  reason  only  of  payment  of  any 
principal,  interest  or  other  money  by  any  other  or 
others  of  such  co-contractors  or  co-debtors,  executors 
or  administrators.” 

In  the  case  of  specialty  debts,  3 & 4 Will.  4,  c.  42, 
s.  5,  enacts,  “ that  if  any  acknowledgment  shall  have 
been  made  either  by  writing  signed  by  the  party 
liable  by  virtue  of  such  indenture,  specialty  or  re- 
cognizance, or  his  agent,  or  by  part  payment  or  part 
satisfaction  on  account  of  any  principal  or  interest 
being  then  due  thereon,  it  shall  and  may  be  lawful 
for  the  person  or  persons  entitled  to  such  actions  to 
bring  his  or  their  action  for  the  money  remaining 
unpaid  and  so  acknowledged  to  be  due  within  twenty 
years  after  such  acknowledgment  by  writing,  or  part 
payment  or  part  satisfaction  as  aforesaid.”  This 
applies  not  only  to  cases  where  one  person  is  liable, 
but  to  cases  where  several  persons  are  liable  (tw). 
But  part  payment  of  principal  or  interest  by  one  of 
several  debtors  only  keeps  a specialty  alive  against 
the  payee  since  the  Mercantile  Law  Amendment 

( Z)  19  & 20  Viet.  c.  97. 

(ot)  Boddan  v.  Morley,  1 De  G.  & J.  1;  cf.  Pears  t.  Laing, 
L.  R.,  12  Eq.  42. 
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Act,  1856  (w).  An  acknowledgment  to  be  sufficient 
Avithin  the  5tli  section  of  the  act  of  Will.  4 need  not 
amount  to  a promise  to  pay,  and  need  not  be  made 
to  the  creditor. 


REVIVAL  OF  RIGHTS  TO  REAL  PROPERTY  BARRED  BY 
THE  STATUTE  OF  LIMITATIONS. 

(3  4 Will.  4,  c.  27.) 

As  a general  rule,  title  to  land  is  barred  after  a 
lapse  of  twenty  years  from  the  time  when  the  right 
of  action  accrued  to  the  claimant,  or  to  the  party 
through  wffiom  he  derives  title  (sect.  2). 

But  by  sect.  14, — “When  any  acknoAvledgment 
of  the  title  of  the  person  entitled  to  any  land  or  rent 
shall  have  been  given  to  him  or  his  agent  in  writing, 
signed  by  the  person  in  possession  or  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent,  then 
such  possession  or  receipt  of  or  by  the  person  to 
Avhom  or  to  Avhose  agent  such  acknowledgment  shall 
have  been  given  at  the  time  of  giving  the  same ; and 
the  right  of  such  last-mentioned  person,  or  any  person 
claiming  through  him,  to  make  an  entry  of  distress 
or  bring  an  action  to  recover  such  land  or  rent,  shall 
be  deemed  to  have  first  accrued  at  and  not  before 
the  time  at  Avhich  such  acknowledgment,  or  the  last 
of  such  acknoAvledgments,  if  more  than  one,  Avas 
given.” 


(«)  Moodic  V.  Bannixter,  4 Drcwry,  432. 
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In  such  a case  the  statute  runs  again  from  the 
time  when  the  acknowledgment  was  executed  or 
signed,  and  not  from  the  period  at  which  it  bears 
date  (o).  The  acknowledgment,  which  must  be  made 
to  the  person  entitled  or  his  agent  (and  not  to  any 
third  person),  need  not  be  any  particular  form  pro- 
vided an  admission  of  ownership  can  be  fairly  implied. 
An  answer  in  Chancery  is  a sufficient  admission  by 
its  maker  (jo),  so  also  is  an  affidavit  or  a schedule  (<7). 


REVIVAL  OF  CHARGES  AND  LEGACIES. 

(3^4  Will.  4,  c.  27.) 

The  28th  section  of  this  act  is  as  follows : — “ When 
a mortgagee  shall  have  obtained  the  possession  or 
receipt  of  the  profits  of  any  land,  or  the  receipt  of 
any  rent  comprised  in  his  mortgage,  the  mortgagor, 
or  any  person  claiming  through  him,  shall  not  bring 
a suit  to  redeem  the  mortgage,  but  within  twenty 
years  next  after  the  time  at  which  the  mortgagee 
obtained  such  possession  or  receipt,  unless  in  the 
meantime  an  acknowledgment  of  the  title  of  the  mort- 
gagor, or  of  his  right  of  redemption,  shall  have  been 
given  to  the  mortgagor  or  some  person  claiming  his 
estate,  or  to  the  agent  of  such  mortgagor  or  person,  in 
writing,  signed  by  the  mortgagee  or  the  person  claim- 
ing through  him ; and  in  such  case  no  such  suit  shall 

(0)  Jaynes  v.  Hughes,  10  Ex.  430. 

(/>)  Ooode  T.  Joh,  1 E.  & E.  6. 

($')  Blair  v.  Nugent,  3 Jones  & Lat,  677. 
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be  brought  but  within  twenty  years  next  after  the  time 
at  which  such  acknowledgment,  or  the  last  of  such 
acknowledgments,  were  given.” 

The  40th  section  is  as  follows : — “ After  the  said 
thirty-first  day  of  December,  one  thousand  eight 
hundred  and  thirty-three,  no  action  or  suit,  or  pro- 
ceeding, shall  be  brought  to  recover  any  sum  of 
money  secured  by  any  mortgage,  judgment,  or  lien, 
or  otherwise  charged  upon  or  payable  out  of  any 
land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but 
within  twenty  years  next  after  a present  right  to 
receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a discharge  for  or  release  of  the 
same,  unless  in  the  meantime  some  part  of  the 
principal  money,  or  some  interest  thereon,  shall  have 
been  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing  signed  by 
the  person  by  whom  the  same  shall  be  payable,  or 
his  agent,  to  the  person  entitled  thereto  or  his  agent ; 
and  in  such  case  no  such  action,  or  suit  or  proceeding, 
shall  be  brought  but  within  twenty  years  after  such 
payment  or  acknowledgment,  or  the  last  of  such 
payments  or  acknowledgments  if  more  than  one,  was 
given.”  By  the  13th  section  of  23  & 24  Viet.  c.  38, 
these  principles  were  extended  to  claims  to  the  pro- 
perty of  persons  dying  intestate. 

By  the  42nd  section  of  the  act  it  is  enacted,  that 
“after  the  said  31st  day  of  December,  1863,  no  ar- 
rears of  rent  or  of  interest  in  respect  of  any  money 
charged  upon  or  payable  out  of  any  land  or  rent,  or 
in  respect  of  any  legacy,  or  any  damages  in  respect 
of  such  arrears  of  rent  or  interest,  shall  be  recovered 
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by  any  distress,  action  or  suit,  but  within  six  years 
next  after  the  same  respectively  shall  have  become 
due,  or  next  after  an  acknowledgment  of  the  same  in 
writing  shall  have  been  given  to  the  person  entitled 
thereto  or  his  agent,  signed  by  the  person  by  whom 
the  same  was  payable  or  his  agent.” 


PRESCUIPTIVE  RIGHTS. 

(2  ^ 3 Will  4,  c.  71.) 

By  the  1st  section  of  this  act  it  is  provided,  that  no 
claim  by  custom,  prescription,  or  grant,  to  any  right 
of  common  or  profit  a -prendre  from  or  upon  any 
lands  belonging  to  the  Crown,  or  any  corporation 
aggregate  or  sole,  shall,  with  certain  exceptions,  be 
defeated  after  thirty  years’  uninterrupted  enjoyment, 
by  showing  title  prior  to  that  period  ; and,  after  sixty 
years,  such  enjoyment  shall  constitute  an  indefeasible 
title,  unless  it  be  proved  to  have  been  under  an  ex- 
press agreement  by  deed  or  writing. 

The  2nd  section  provides  that,  in  similar  cases  of 
disputed  easements  issuing  out  of  similar  demesnes, 
a title  shall  not  be  barred  by  evidence  only  that  it 
began  at  a time  prior  to  twenty  years  previously ; 
and  makes  the  prescription  indefeasible  after  forty 
years  of  uninterrupted  enjoyment,  unless  it  be  shown 
to  have  been  under  an  agreement  by  deed  or  writing. 

The  3rd  section  makes  a right  of  user  of  light 
similarly  indefeasible  after  twenty  years  of  actual 
enjoyment,  unless  under  an  agreement  by  deed  or 
in  writing. 
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REPRESENTATIONS  OF  CHARACTER. 

(9  Geo.  4,  c.  14,  s.  6.) 

“ action  shall  be  brought  whereby  to  charge 
any  person  upon  or  by  reason  of  any  representation 
or  assurance,  made  or  given,  concerning  or  relating 
to  the  character,  conduct,  credit,  ability,  trade  or 
dealings  of  any  other  person,  to  the  intent  or  purpose 
that  such  other  person  may  obtain  credit,  money  or 
goods  upon,  unless  such  representation  or  assurance 
be  made  in  mating,  signed  by  the  party  to  be  charged 
therewith.  ” 


Many  other  cases  might  be  cited,  in  which  the 
legislature  has  made  written  evidence  the  only  admis- 
sible kind  of  evidence,  to  the  total  exclusion  of  even 
the  most  direct  oral  evidence.  But  the  above  enact- 
ments are  those  which  are  of  the  most  constant 
practical  recuiTence,  and  which  have  therefore  been 
selected,  on  due  deliberation,  as  the  most  suitable  for 
the  dimensions  of  the  present  work. 
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CHAPTER  VI.  (a) 

ON  THE  INADMISSIBILITY  OP  EXTRINSIC  EVIDENCE 

TO  CONTRADICT  OR  VARY  WRITTEN  EVIDENCE. 

When  written  evidence  is  primary,  and  not  merely 
substitutionary,  in  character — or,  in  other  words, 
when  it  is  made  by  statute  or  common  law  the  best 
evidence — it  is  clear  that  the  principle  of  a funda- 
mental rule  would  be  destroyed  if  a party  were 
allowed  to  contradict  such  evidence,  or  to  vary  it 
substantially  by  the  introduction  of  oral  or  other  ex- 
trinsic evidence. 

Therefore  it  is  an  estabhshed  and  inflexible  rule 
that — 

Extrinsic  evidence  is  inadmissible  to  contra- 
dict, add  to,  subtract  from,  or  vary,  the 
terms  of  a written  instrument. 

Thus,  where  a contract  is  required  by  statute  to 
be  in  writing,  or  where  it  has  been  reduced  to 
writing  by  the  voluntary  act.  of  the  parties  to  it ; as 
long  as  the  writing  is  producible,  it  is  the  only  ad- 
missible evidence  of  the  terms  of  the  contract. 


(a)  The  provisions  of  the  Indian  Law  corresponding  to  this  and 
the  following  chapter  will  be  found  in  the  Indian  Evidence  Act, 
ss.  92—100,  coupled  with  ss.  62—72  of  the  Indian  Succession 
Act,  1865  (X.  of  1865). 
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Neither  party  can  show  tliat,  before  the  contract  was 
reduced  to  witing,  the  parties  agreed  to  a term 
which  does  not  appear  in  the  mating,  and  which  is 
clearly  repugnant  to  its  provisions;  for  all  such 
antecedent  oral  terms  are  merged  in  the  express 
language  of  the  writing.  Similarly,  neither  party 
can  show  that,  after  the  contract  was  reduced  to 
writing,  the  parties  agreed  to  a new  term,  which  is 
also  repugnant  to  the  terms  of  the  written  agree- 
ment, unless  such  subsequent  agreement  amount  to 
an  entire  or  partial  dissolution  of  the  former  con- 
tract, or  to  a new  contract  founded  on  a new  consi- 
deration. 

The  general  rule  (6)  operates  thus  A contract, 
which  IS  Talid  without  writing,  iviU,  if  put  into  writ- 
ing,  be  construed  strictly  according  to  the  terms  of 
such  wnting.  No  new  term  can  be  annexed  to  it,  as 
imphedly  contained  in  it  before  it  Was  reduced  into 
wnting,  or  while  it  was  being  reduced  into  writing, 
if  such  parol  tei-m  contradict  or  vary  a written  term ; 
but  the  ivntten  contract  may  be  wholly  or  partiaUy 
waived  before  breach,  and  a new  written  or  verbal 
contract  substituted  for  the  erased  term  of  the  original 
contract;  and  then  the  residue  of  the  original  con- 
tract wiU  be  construed  cumulatively  with  the  new 
sub^quent  contract.  Thus,  there  will  be  ho  contra- 
diction or  variance  of  the  original  contract,  but 
merely,  first,  the  erasure  of  a term ; and,  secondly 
not  the  insertion,  but  the  annexation,  of  a new  con- 
fact.  In  short,  the  original  contract  does  not  suifer (*) 


(*)  Cf.  Com  r.  Ard  Nvgent,  5 B.  & Ad.  64. 
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i«rC6ntradiction,  but  first  loses  a term,  and  tben  gains 
a consistent  addition  and  supplement. 

But  where  the  subsequent  contract  incorporates 
portions  of  the  original  contract,  and  amounts  to  a 
waiver  of  the  rest,  the  subsequent  contract  is  the 
only  one  subsisting  between  the  parties,  and  if  deal- 
ing vnth.  a subject  matter,  where  the  law  requires  a 
writing,  such  subsequent  contract  must  be  in  writing. 
Therefore,  where  the  plaintiffs  agreed  in  writing 
Avith  the  defendant  to  let  him  a public-house,  as  te- 
nant from  year  to  year,  with  the  option  on  his  part 
to  call  for  a lease  for  twenty-eight  years,  upon  the 
terms,  among  others,  that  if  he  sold  the  lease  for 
more  than  1,200Z.  he  was  to  give  the  plaintiffs  half 
the  excess,  and  subsequently,  by  verbal  agreement,  a 
lease  was  granted,  the  terms  of  which  differed  mate- 
rially from  those  stipulated  for  in  the  written  agree- 
ment, but  the  parties  never  abandoned  the  agreement 
as  to  the  division  of  the  excess  of  the  purchase- 
money,  and  the  defendant  having  sold  the  lease  for 
2,500/.  the  plaintiff  sued  him  for  a moiety  of  the 
1,300/.,  the  excess  of  the  purchase-money  over  the 
1,200/.,  it  was  held  by  the  Court  of  Exchequer  that 
the  original  agreement  in  writing  was  entirely  super- 
seded, and  that  the  agreement  under  which  the  lease 
Avas  taken  was  the  verbal  one  of  which  one  term  was 
the  stipulation  in  the  original  contract  as  to  the  ex- 
cess of  the  purchase-money  ; and  that  as  the  agree- 
ment was  not  in  writing,  as  required  by  the  Statute 
of  Frauds,  the  plaintiffs  were  not  entitled  to  re- 
cover (c).  l^arol  evidence  is  admissible  to  sho 

(c)  Sanderson  t.  Oraves,  23  W.  R.  797;  L.  R.,  10  Ex-  ^3 
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that  after  signing  a document  the  defendant  assented 
to  certain  alterations  made  by  the  plaintiff  before  it 
was  signed  by  the  latter,  for  such  evidence  does  not 
vary  the  contract,  but  only  proves  the  condition  of 
the  document  when  it  first  became  a contract  {d). 

It  is  an  undoubted  principle  that  extrinsic  evidence 
is  inadmissible  to  contradict  or  vary  a written  instru- 
ment, but  it  is  impossible  to  lay  down  as  a general 
rule  that  extrinsic  oral  evidence  is  inadmissible  to 
prove  either  the  entire  or  partial  dissolution  of  the 
onginal  contract;  or  the  substitution  or  annexation  of 
a new  verbal  contract.  But  wherever  it  is  attempted 
to  superadd  an  oral  to  a written  contract,  there  must 
be  clear  evidence  of  the  actual  words  used  (e). 

With  regard  to  any  contract  which  the  parties 
have  voluntarily  put  into  widting,  it  is  competent  to 
them  at  any  time  before  breach  of  it,  by  a new 
contract  not  in  writing,  either  altogether  to  waive, 
dissolve,  or  annul  the  former  agreement,  or  in  any 
manner  to  add  to,  or  subtract  from,  or  vary,  or 
qualify  the  terms  of  it,  and  thus  to  make  a new 
contract,  which  is  to  be  proved  partly  by  the  written 
agreement,  and  partly  by  the  subsequent  verbal  terms 
engrafted  upon  what  will  be  thus  left  of  the  written 
a^eement’fy/).  But  with  regard  to  contracts 
which  the  law  requires  to  be  in  writing,  it  is  neces- 
sary  to  consider  the  language  of  the  particular  statute. 
Ihus,  it  has  often  been  questioned  whether  a con- 

^ > ^ C.  P. 

(e)  Per  James,  L.  J.,  Thomson  v.  Simpson,  18  W.  R.  1091 
(/)  Goss  V.  Lord  Nugent,  5 B.  & Ad.  68. 
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tract,  within  the  Statute  of  Frauds,  can  be  waived 
and  abandoned,  before  breach,  by  a subsequent 
agreement  not  in  writing.  It  may  be  desirable  to 
trace  concisely  the  curious  uncertainty  of  the  law  on 
this  head. 

The  point  arose  soon  after  the  statute  was  passed, 
and  was  decided  shortly  by  the  Lord  Keeper  in  the 
affirmative  (^) ; but  the  facts  of  the  case  are  wanting; 
and  no  reasons  are  assigned,  nor  does  the  point  seem 
to  have  received  due  consideration.  Lord  Hard- 
wicke,  in  two  cases,  expressed  a strong  opinion  that 
an  interest  in  land,  under  a written  contract  within 
the  statute,  could  not  be  waived  by  naked  parol 
-without  writing ; for  an  agreement  to  waive  a pur- 
chase contract  is  as  much  an  agreement  concerning 
lands  as  the  original  contract  (^).  But  this  doctrine 
has  been  impugned  by  later  authorities.  Thus,  in 
Goss  V.  Lord  Nugent  (i),  where  the  point  arose, 
although  it  was  not  necessary  to  decide  it.  Lord 
Denman,  in  commenting  on  the  3rd  section  of  the 
Statute  of  Frauds,  said: — “ As  there  is  no  clause  in 
the  act  which  requires  the  dissolution  of  such  con- 
tracts to  be  in  writing,  it  should  rather  seem  that  a 
written  contract  concerning  the  sale  of  lands  may 
stiU  be  waived  and  abandoned  by  a new  agreement 
not  in  writing,  and  so  as  to  prevent  either  party  from 
recovering  on  the  contract  which  was  in  writing.” 


ig)  Gorman  v.  Sailsiury,  1 Vem.  239. 

(li)  BncTihonse  v.  Orossiy,  cited  3 T.  R.  591;  Bell  v.  Howard, 
9 Mod.  306. 

(i)  5 B.  & Ad.  58. 
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in  a later  case,  his  lordship  appears  to  have 
doubted  the  accuracy  of  his  earlier  opinion  (k) ; and 
m a case,  shortly  subsequent,  in  the  Common  Pleas, 
lindal,  C.  J.,  showed  a disposition  to  adopt,  to  its 
hill  extent,  the  reasoning  of  Lord  Hardwicke  (1).  It 
appears  also,  from  a still  later  case,  that  Lord 
Penman  himself  had  qualified  or  abandoned  the 
\iew  which  he  held  in  Goss  v.  Lord  Nugent  This 
case  is  that  of  Stead  v.  Dawher  (m),  where  the  action 
was  on  a contract  for  the  sale  of  goods  within  the 
17th  section  of  the  Statute  of  Frauds;  and  the 
plaintiff  declared  on  a written  agreement,  by  which 
the  goods  were  to  be  delivered  on  a day  certain,  and 
then  went  on  to  aver  an  oral  agreement  that  the 
dehveiy  should  be  postponed  to  a later  day,  and 
breach  the  non-delivery  on  such  later  day.  The 
defendant  pleaded  the  want  of  a written  agreement  • 
and  the  point  for  the  court  was,  whether  the  oral 
agreement  was  to  be  regarded  as  a variation  of  the 
written  agreement,  or  as  the  introduction  of  an  im- 
matenal  term.  The  court  gave  judgment  for  the 
defendant,  on  the  ground  that  time  was  of  the  essence 
ot  the  contract,  and  therefore  coidd  not  be  varied  by 
parol ; but  it  seems  also  to  have  been  understood  that 
neither  could  the  original  contract  have  been  waived 
by  parol.  Lord  Denman  said « Independently  of 
e statute,  there  is  nothing  to  prevent  the  total 
■waiver  or  the  partial  alteration  of  a written  contract 
^t  under  seal,  by  parol  agreement;  and, in  contem- (*) 


(*)  Harvey  v,  GrahTiam,  5 A.  & E.  74. 

(0  Storvell  V.  Itobinson,  3 Bing.  N C 937 
(w)  10  A.  & E.  67. 
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plation  of  law,  sucli  a contract  so  altered  subsists 
between  these  parties;  but  the  statute  intervenes, 
and,  in  the  case  of  such  a contract,  takes  away  the 
remedy  by  action.”  It  is  right  to  observe  that  this 
case  has  been  cited  with  general  approbation  by 
Parke,  B.  (n). 

In  a later  case  the  Court  of  Exchequer  Chamber 
held  that  a subsequent  oral  agreement  cannot  be 
“ allowed  to  be  good,”  within  the  17th  section,  for 
any  purpose  whatever  {o). 

The  doctrines  of  the  courts  of  equity  in  rectifying 
mistakes  in  deeds,  so  as  to  make  them  accord  with 
the  real  agreement  between  the  parties,  may  here  be 
alluded  to  as  an  exception  to  the  general  rule  under 
consideration.  Thus,  a lease  which  contained  a 
larger  quantity  of  land  than  was  intended  to  be 
demised  has  been  rectified  as  to  the  overplus  (jo). 
So  also  ‘‘where (5-)  a settlement  purports  to  be  in 
pursuance  of  articles  entered  into  before  marriage, 
and  there  is  any  variance,  then  no  evidence  is  neces- 
sary in  order  to  have  the  settlement  corrected ; and 
although  the  settlement  contains  no  reference  to  the 
articles,  yet  if  it  can  be  shown  that  the  settlement 
was  intended  to  be  in  conformity  with  the  articles, 
yet  if  there  is  clear  and  satisfactory  evidence  shomng 


(n.)  Marshall  v.  Lynn,  6 M.  & W.  109. 

(0)  Nohle  V.  Ward,  L.  R.,  1 Ex.  117;  14  W.  R.  397;  4 H.  & C. 
149;  cf.  Moore  v.  Campbell,  10  Ex.  233. 

(^)  Mortimer  v.  Shortall,  2 Dm.  & War.  363;  Murray  v. 
Parker,  19  Beav.  305. 

(j)  Per  Lord  Cranworth,  Bold  t.  Hutchinson,  5 De  G.  M. 
& G.  668. 
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that  the  discrepancy  had  arisen  from  a mistake,  the 
court  will  reform  the  settlement  and  make  it  con- 
formable to  the  real  intention  of  the  parties.”  Even 
where  there  are  no  articles  the  court  will  interfere  to 
reform  a settlement  so  as  to  make  it  correspond  with 
the  intention  of  the  parties  (r),  if  there  has  been  a 
mistake  common  to  both,  and  if  it  can  be  proved  to 
the  satisfaction  of  the  court  in  what  the  mistake 
consists.  It  has  been  said  that  the  rectification  of  a 
settlement  ^^is  a question  of  c^ddence,  and  evidence 
alone  ” (s) : and  this  applies  equally  to  other  deeds. 
The  real  agreement  between  the  parties  must  be 
established  by  e^ddence,  whether  written  or  parol ; if 
there  be  no  previous  agreement  in  writing,  parol 
e\ddence  is  admissible  to  show  what  the  agreement 
really  was;  if  there  be  a previous  agreement  in 
writing  which  is  unambiguous,  the  deed  wfil  be  re- 
formed accordingly;  if  ambiguous,  parol  evidence 
may  be  used  to  explain  it  in  the  same  manner  as  in 
other  cases  where  parol  evidence  is  admitted  to  ex- 
plain ambiguities  in  a widtten  instrument”  (t).  But 
it  seems  that  there  is  a disinclination  to  act  upon 
parol  evidence  alone  (m),  and  an  opinion  has  been 
expressed  that  it  would  be  dangerous  to  set  aside  a 
portion  of  a deed,  which  deed  has,  as  to  the  rest,  been 


^ (r)  Marqiiis  of  Exeter  v.  Marchioness  of  Exeter,  3 My.  & Cr. 
3^  1 • 

(»)  Per  Lord  Roinilly,  M.  R.,  Earl  of  Bradford  v.'  Earl  of 
Bomney,  10  W.  R.  416;  30  Bcav.  438. 

Komilly,  M.  R.,  Murray  v.  Parker,  19  Beav. 

vUo, 

(w)  Mortimer  v.  Shortall,  2 Dru.  & War.  374. 
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acted  upon  for  a considerable  time,  upon  no  other 
testimony  than  that  of  the  persons  who  are  bound  by 
the  deed,  who  executed  the  deed,  and  who  are  to 
benefit  by  the  deed  being  altered  {y).  Where  there 
is  a mistake  in  a will  caused  by  the  inadvertence  of 
those  who  prepared  it,  and  it  does  not  in  consequence 
carry  out  the  testator’s  intentions,  still  the  court  will 
not  correct  it  (2:).  Wherever  there  is  an  equitable 
presumption  donee  in  contrarium  prohetur,  extrin- 
sic evidence  is  admissible  to  rebut  the  presump- 
tion ; but  when  the  presumption  arises  from  the 
construction  of  the  words  of  an  instrument,  qua 
words,  no  extrinsic  evidence  can  be  admitted  («). 
As  to  equitable  presumptions,  vide  supra,  pp.  74 
—77. 

In  returning  to  the  general  question  of  the  admis- 
sibility of  extrinsic  evidence  to  affect  written  instru- 
ments, it  is  to  be  observed  that  a written  instrument 
not  under  seal  may  be  released  or  avoided  by  evi- 
dence of  an  intrinsically  inferior  natm-e  ; but  a deed 
must  be  released  by  deed,  and  cannot  be  avoided  by 
parol  (h).  A will  must  be  revoked  with  the  same 
solemnities  which  are  required  to  give  it  validity 
originally. 

The  completion  of  a contract  under  a written 


(y)  Bentley  v.  MaeTtay,  10  W.  E.  595. 

(z)  Nembnrglh  v.  Nenhurgh,  5 Mad.  364:. 

{a)  Per  Wood,  V.-C.,  Barrs  v.  Fewhes,  33  L.  J.,  Ch.  522;  2 H. 
& M.  60;  citing  Coote  v.  Boyd,  2 Bro.  C.  C.  321;  cf.  Weal  v.  Rea, 
2 Russ.  & M.  267. 

(J)  Unumquodgue  ligamen  dissolvittir  eodeni  lig amine 
et  ligatur. 
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agreement  may  be  proved  by  oral  evidence  of  per- 
formance, or  of  a discharge  from  performance.  The 
payment  of  money,  under  such  a contract,  may  be 
shown  either  by  a wT'itten  receipt,  or  oral  evidence  of 
pajTnent.  Both  modes  of  proof  are  primary  in  their 
nature,  and  therefore,  in  the  absence  of  any  rule 
vhich  requires  WTitten  proof,  are  concurrently  and 
equally  admissible  forms  of primd  facie  evidence.  It 
is  to  be  observed,  also,  that  performance  of  a contract 
under  seal  is  proveable  by  parol.  Such  evidence  does 
not  release  or  avoid  the  original  contract;  it  merely 
shows  that  it  has  been  satisfied,  and  leaves  ite  original 
validity  unimpeached. 

Although  as  a general  nde  there  is  no  release  of 

a debt  in  equity  unless  released  in  law,  and  mere 

voluntaiy  declarations  indicating  the  intention  of  a 

creditor  to  forgive  or  release  a debt,  if  they  are  not 

evidence  of  a release  at  law,  do  not  constitute  a 

release  in  equity  (c) ; yet  there  may  be  considerations 

which  would  prevent  the  debt  from  being  enforced 

m a court  of  equity,  although  it  might  be  subsisting 

at  law  (fi?);  and  where  a voluntary  declaration  by 

a creditor  has  been  acted  upon  by  the  debtor,  the 

ormer  will  be  bound  to  make  his  representation 
good(e). 

On  sunilar  principles,  it  is  allowable  to  show  that 
a wntten  contract,  whether  imder  seal  or  not,  never 
existed  legally;  or  that  it  was  formed  under  circum- 

(O  Oross  V.  Sprigg,  G Hare,  552. 

1 Ch.  56;  33 

(0  ieomans  v.  Williavis,  L.  R.,  1 Eq.  184;  33  L.  J.,  Ch.  283. 
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stances  which  rendered  it  void  ah  initio.  Thus,  a 
defendant  in  an  action  on  a \vritten  contract,  may 
plead  that  it  was  void,  as  being  made  under  circum- 
stances of  fraud,  duress,  or  for  illegal  consideration  ; 
and  he  may  prove  such  a plea  by  any  species  of  parol 
evidence  (/).  He  may  also  show  that  a bill  or  pro- 
missory note,  on  which  he  is  liable  frima  facie,  was 
obtained  from  him  without  consideration,  for  the  pur- 
pose of  being  discounted  by  the  plaintiff  or  by  a third 
party,  between  whom  and  the  plaintiff  there  is  a pri- 
vity; or  he  may  show  any  other  similar  failure  of 
consideration  ; but  he  may  not  give  parol  eHdence, 
which  goes  merely  to  limit  his  liability  {g).  Generally, 
on  all  written  contracts  not  under  seal  extrinsic  eH- 
dence  will  be  admissible  to  support  a plea  of  failiwe, 
or  want  of  consideration : but  in  a deed  a considera- 
tion is,  in  the  absence  of  fraud,  conclusively  pre- 


sumed. 

Where  it  is  distinctly  stated  in  a deed  that  it  is 
made  in  consideration  of  a sum  of  money  paid  down 
at  the  time  of  execution,  a party  is  estopped  from 
showing  that  no  money  passed  {Ji)\  although  he  may 
show  that  a different  consideration  passed  (^) ; but. 


where  the  payment  of  the  consideration  is  not  stated 
conclusively  and  unambiguously  in  the  deed,  the  non» 
payment  may  be  proved  by  extrinsic  evidence.  Thus, 
where  a deed  recited  that  a releasee  had  agreed  to 
pay  a certain  sum,  and  then  referred  to  it  as  “ the 


(/)  BoUnson  v.  Lord  Vernon,  7 C.  B.,  N.  S.  231. 
(^)  ATjrey  v.  Ch'ux,  39  L.  J.,  C.  P.  9 ; 18  W.  R.  G3. 
(7t)  Bowntree  v.  Jacob,  2 Taunt.  141. 

(i)  Smith  V.  Battams,  26  L.  J.,  Ex.  232. 
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Saul  sum  being  now  so  paid  as  hereinbefore  men- 
tioned;” then  folloAved  words  of  reference  which  were 
equally  applicable  to  the  sum  in  question  and  other 
sums  mentioned ; then  an  acknowledgment  in  the 
body  of  the  deed  of  the  receipt  of  such  sums;  and  a 
receipt  for  the  first  sum.was  indorsed  on  the  deed ; it 
was  held  that  the  acknowledgment  in  the  recital  was 
ambiguous;  that  the  receipt  in  the  body  of  the  deed 
was  eqiiaUy  ambiguous;  and  that  the  indorsed  receipt 
constituted  only  prima.  facie  evidence.  On  these 
. grounds,  a plaintiff  in  assumpsit  was  held  not  to  be 
estopped  by  the  deed  from  showing  by  parol  evidence 
that  the  sum  in  question,  the  substantial  consideration 
money,  had  never  been  paid  (/i). 

It  13  also  allowable  to  prove,  by  extrinsic  evidence, 
a arger  or  supplementary  consideration ; provided  it 
be  not  inconsistent  with  the  consideration  named  in 
the  deed  (/).  Thus,  a deed  purporting  to  be  founded 
on  a money  consideration  may  be  proved  to  have  been 
■ iounded  also  on  any  other  good  consideration,  such  as 
mamage  {m)  ■ or,  not  purporting  to  be  founded  on 
«iy  consideration  it  may  be  shown  to  have  been 
ounded  on  a valuable  consideration  (ii);  or.purport- 
"hg  to  be  founded  on  natural  affection,  it  may  be 
1 own  to  have  been  founded  also  on  a valuable  con- 
« eration,  at  least  to  rebirt  a charge  of  fraud  (o).  In 


(/f)  Lavipon  v.  Coolie,  5 B.  & Aid.  606. 

(0  Clifford  V.  Turrell,  1 Y.  & C.  (Ch.),  138. 
(wO  mien  V.  Beaumont,  2 Dyer,  146  a, 

(«)  Peacock  v.  Monk,  1 Ves.  sen.  128. 

(fO  Oale  V.  Williamson,  8 M.  & \V  405 

P. 


T 
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all  such  cases  the  rule  which  does  not  permit  Avritten 
evidence  to  be  contradicted  or  varied  by  extrmsm 
evidence  remains  unaffected,  because  the  extrinsic 
evidence  is  received  only  to  annex  an  incident  which 
is  not  clearly  excluded  by  the  written  instrument. 

In  R.  V.  Scammonden  {p),  the  court  held  it  clear 
that  a “ party  might  prove  other  considerations  than 
those  expressed  in  the  deed;”  and  alloived  extrinsic 
parol  evidence  to  be  given  to  show  that  the  actual 
consideration  paid  was  thirty  pounds,  although  the 
consideration  named  in  the  deed  and  the  indorsed  re- 
ceipt was  twenty-eight  pounds.  So,  in  R.  v.  Inhabi- 
tants of  London  {q),  the  same  court  held  that  parol 
evidence  was  admissible  to  import  a consideration 
which  converted  an  agreement  of  hiring  as  a servant 
into  an  agreement  to  serve  as  an  apprentice.  But,  in 
the  former  case,  the  parol  consideration  appears  to 
have  been  treated  as  explanatory  of,  and  not  as  addi- 
tional to,  the  expressed  consideration;  and  in  the 
latter  case.  Lord  Kenyon  stated  that  “the  parol  evi- 
dence was  not  offered  to  contoadict  the  Avritten  agree- 
ment, but  to  ascertain  an  independent  fact.”  Ac- 
cordingly, it  has  been  stated  that  in  both  these  cases 
the  parol  eAudence  was  received,  not  to  contradict  a 
written  agreement,  but  to  ascertain  an  independent 

fact  explanatory  of  it  (?•). 

So,  it  seems  to  have  been  assumed,  as  it  is  stated 


3 T.  E.  474. 

(j)8T.  K.  379. 

(r)  Per  Williams,  J.,  R.  v.  Stoke-vjJon-Trent,  5 Q.  B.  308, 
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in  an  equity  case,  that  ‘^a  deed,  apparently  voluntary, 

may  be  supported  by  collateral  evidence  showino-  a 
contract  for  value  ” (s).  ^ 

It  has  been  held  that  parol  evidence  of  ,a  valuable 
consideration,  not  named  in  the  deed,  is  admissible 
to  lebut  a chaige  that  it  was  obtained  on  gratuitous 
consideration,  with  intent  to  defraud  creditors ; but 
It  seems  to  have  been  thought,  in  this  case,  that  it 
woidd  not  have  been  admissible  to  annex  an  un- 
expressed  consideration  under  ordinary  circum- 
stances (t).  Alderson,  B.,  refen-ed  to  the  mie  as 
laid  down  by  Lord  Hardwicke,  in  Peacock  v. 
Monk{u),  that  “where  any  consideration  is  men- 
tioned as  of  love  and  affection  only,  if  it  is  not  also 
said,  ‘ and  of  other  considerations,’  you  cannot  enter 
mto  ay  proof  of  any  other ; the  reason  is,  because 
It  would  be  contrary  to  the  deed,  for,  when  the  deed 
sys  It  IS  in  consideration  of  such  a particular  thino-, 

that  imports  the  whole  consideration,  and  is  negative 
to  any  other.” 

A policy  of  insurance  cannot  be  contradicted  by 
an  antecedent  written  agreement,  as  ivhere  a defend- 
ay  attempts  to  show,  by  such  an  agreement,  that 
toe  risk  was  to  begin  at  a place  and  date  subsequent 
to  those  which  are  named  in  the  policy  (x) ; nor  can 
a c arter  party  be  varied  by  a parol  agreement,  sub- 


{n)  Pott  V.  Todhnnter,  2 Collyer,  84. 

(t)  Gale  T.  Williamson,  8 M,  & W.  405, 
(n)  1 Ves.  sen.  128. 

(a-)  Kame  v.  Knightley,  Skin.  54. 
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stituting  one  place  of  destination  for  another  (y), 
unless  such  an  agreement  can  he  treated,  not  as  a 
new  term,  but  as  a new  and  distinct  contract  (z). 

Where  the  fact  sought  to  be  added  is  formal,  and 
not  of  the  essence  of  the  contract,  the  rule  does  not 
appear  to  apply.  Thus,  a deed  may  be  proved  to 
have  been  delivered  either  before  or  after  the  day  on 
which  it  purports  to  have  been  delivered  (a),  and 
parol  evidence  is  admissible  to  show  that  there  was 
a mistake  in  the  date  of  a charter  party  (&),  a 
deed  (c)  or  a will  {d).  But  the  day  appointed  in  a 
written  contract  for  the  performance  of  a certain  act, 
such  as  the  completion  of  a purchase,  cannot  be 

altered  by  extrinsic  evidence  (e). 

Parol  evidence  is  admissible  to  prove  that  there 
has  been  no  default  within  the  meaning  of  a mort- 

deed(/).  ^ ^ 

The  admissibility  of  extrinsic  evidence  to  affect 

wiUs  will  be  treated  in  the  following  chapter,  boine 
instances  will  now  be  given  of  the  application  of  the 
rule  at  present  under  discussion  to  ordinary  written 
instruments  not  under  seal. 


(y)  Leslie  V.  la  Torre,  cited  in  White  ..  ParUr,  12  East. 
383. 

(z)  White  V.  Parlter,  ib. 

(-z)  Goddard’s  ease,  2 Rep.  4 &. 

(&)  Hall  V.  Cazenove,  4 East,  476. 

(o)  Payne  v.  Hughes,  10  Ex.  430.  c.  -n  130 

S V.  Bsmi,  35  L.  J,  3^ My  ' ^ 

(e)  Stowell  V.  BoUnson,  3 Bing.,  N.  a 928. 

Albert  ..  Grosvenor Investment  Co.,L.W,  Q- 

L.  J.,  Q.  B.  24. 
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AYliere  the  printed  conditions  of  sale  at  an  auction, 
signed  by  tlie  auctioneer,  described  the  time  and 
place  of  the  sale,  and  the  number  and  kind  of  timber 
sold,  but  said  nothing  about  the  weight,  evidence  of 
the  auctioneer’s  statements  at  the  sale  was  held  in- 
admissible to  prove  that  a certain  weight  had  been 
warranted.  Lord  Ellenborough,  C.  J.,  said:  There 

is  no  doubt  that  the  parol  evidence  was  properly  re- 
jected. The  purchaser  ought  to  have  had  it  reduced 
into  writing  at  the  time,  if  the  representation  then 
made  as  to  the  quantity  swayed  him  to  bid  for  the 
lot.  If  the  parol  evidence  were  admissible  in  this 
case,  I know  of  no  instance  where  a party  may  not 
by  parol  testimony  superadd  any  term  to  a written 
agreement,  which  would  be  setting  aside  all  written 
contracts,  and  rendering  them  of  no  effect.  There 
is  no  doubt  that  the  warranty  as  to  the  quantity  of 
the  timber  would  vary  the  agreement  contained  in 
the  written  conditions  of  sale  {g). 

This  case  is  general  in  its  application  ; but  the 
rule  was  probably  stated  and  observed  more  in- 
flexibly, because  the  agreement  was  clearly  within 
the  Statute  of  F rauds  5 but  it  is  distinguishable  from 
a later  case,  which  decided  that  unsigned  conditions 
of  sale  are  only  in  the  nature  of  a personal  memoran- 
dum, which  may  be  varied  at  any  time  before  the 
sale  by  an  express  notice  to  a purchaser  {h). 

Extrinsic  evidence  may  be  given  of  a collateral 
oral  agreement  which  constitutes  a condition  upon 


{g)  Powell  V.  Edmunds,  1 2 East,  G. 
(It)  Eden  v.  Blake,  13  M.  & W.  614. 
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whicli  the  performance  of  a written  agreement  is  to 
depend  (i) ; and  where  there  is  a distinct  collateral 
oral  agreement  between  the  parties,  it  is  immaterial 
whether  it  precedes  or  is  contemporaneous  Avith  the 
written  agreement  {k). 

Where  a contract  for  the  sale  of  goods  specified 
no  time  for  removing  them,  it  was  held  that  oral 
evidence  could  not  be  given  of  a condition  that  they 
should  be  removed  immediately  (Z). 

Again,  a written  contract  to  supply  flour  of  X.  S. 
quality,  cannot  be  varied  by  parol  evidence  to  show 
that  by  X.  S.  quality,  the  parties  intended  X.  S.  S. 
quality  (m).  So,  a written  contract  to  supply  foreign 
refined  oil  cannot  be  varied  by  oral  evidence  that  the 
parties  agreed  to  consider  an  inferior  kind  of  oil  a 
foreign  refined  oil  (w).  So,  a policy  of  insurance 
cannot  be  varied  by  evidence  of  oral  or  written  de- 
clarations which  were  made  to  the  insurer,  but  not 
embodied  in  the  policy  (o).  And  the  valuation  of  a 
ship  in  a valued  policy  cannot,  in  the  absence  of 
fraud  or  wagering,  be  questioned  (p). 

Where  a deed  conveys  Blackacre,  as  specified  in 
a schedule  and  map  annexed,  parol  evidence  Avill  not 
be  received  to  show  that  Whiteacre,  which  is  not 


(i)  Wallis  V.  Littell,  11  C.  B.,  N.  S.  369. 

{k)  Per  Erie,  C.  J.,  Lindley  v.  Lacey,  17  C.  B.,  N.  S.  586, 

(V)  Oreaves  v.  Ashlin,  3 Camp.  4.26. 

(wi)  Harnor  v.  Groves,  15  C.  B.  66/. 

(w)  Nichol  T.  Godts,  10  Exch.  191. 

(o)  Halliead  v.  Young,  6 E.  & B.  312. 

(j9)  North  of  England  Ship  Insurance  Co.  v.  ArmMrong,  39 
L.  J.,  Q.  B.  81;  L.  R.,  5 Q.  B.  244;  22  W.  R.  520. 
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mentioned  in  the  schedule  or  map,  has  always  been 
part  of  Blackacre  {q). 

A\  here  several  classes  of  goods,  of  superior  and 
inferior  quality,  are  comprised  under  one  generic 
name,  and  a written  contract  is  made  to  supply  goods 
of  that  name,  the  contract  will  be  fulfilled  by  a supply 
of  any  goods  to  which  that  name  is  applicable ; and 
parol  evidence  Avill  not  be  received  to  show  that  the 
parties  intended  that  goods  of  the  superior  quality 
should  be  supplied  (r).  , 

A person  who  appears  on  the  face  of  a written 
contract  to  have  contracted  as  a principal,  cannot 
show  by  extrinsic  evidence  that  he  contracted  as  an 
agent  (.9) ; nor  can  he  show  that  a contract,  signed 
by  him  expressly  as  a pi-incipal,  was  made  by  him  as 
an  agent  for  the  party  to  the  action  (t).  But,  if  the 
contract  appear  to  have  been  made  merely  in  his 
own  name,  without  addition,  it  may  be  shown  that 
he  was  in  fact  an  agent  for  another  (z^);  and  this 
when  the  name  of  the  principal  is  disclosed  at  the 
time(z;).  This  is  an  exceptional  case  ; for  generally 
extrinsic  evidence  is  inadmissible  to  show  that  a 
person  not  a party  to  a written  instrument  on  the 
face  of  it,  was,  in  fact,  a party  (a;).  On  the  same 


(-7)  Barton  v.  Dames,  10  C.  B.  261. 

(r)  Smith  v.  Jeffryes,  15  M.  & \V.  561, 

(«)  Higgins  v.  Senior,  8 M.  & W.  834. 

(t)  Ilnmhle  v.  Hunter,  12  Q.  B.  310. 

(«)  Per  Patteson,  J.,  ibid. 

(r)  Calder  v.  Dolell,  L.  R.,  6 C.  P.  439  ; 40  L.  J.,  C.  P 89-  19 
W.  R.  409. 

(•??)  Rolinson  v,  Rudkins,  26  L.  J.,  Ex.  56, 
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principle,  evidence  of  a custom  cannot  be  received  to 
vary  the  express  language  of  a contract  (y). 

Writings  within  the  Statute  of  Frauds  are  con- 
strued still  more  stringently ; and  parol  evidence  is 
still  more  inadmissible,  than  even  in  cases  at  com- 
mon law,  to  contradict  or  vary  the  terms  of  the 
written  contract.  The  principles  by  which  such  con- 
tracts are  governed  have  been  considered  at  length  ; 
and  it  is  therefore  unnecessary  to  prolong  this  chapter 
by  a more^ elaborate  treatment  of  them  (^z). 


iy)  Hudson  v.  Clementson,  18  C.  B.  213. 

(z)  Supra,  pp.  376  and  402,  and  see  Goss  v.  Lord  Nugent,  5 B. 
& Ad.  58;  Stead  v.  Bawber,  10  A.  & El.  17. 
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CHAPTER  VII. 

ON  THE  ADMISSIBILITY  OF  EXTRINSIC  EVIDENCE  TO 
EXPLAIN  MTIITTEN  EVIDENCE. 

The  second  brancli  of  the  principle  of  evidence, 
which  was  discussed  in  the  preceding  chapter,  is 
contained  in  the  rule  that  extrinsic  evidence  is  ad- 
missible to  explain  written  evidence  (a). 

First,  parol  evidence  is  admissible  to  prove  that 
that  which  purports  to  be  a deed  or  writing  of  a cer- 
tain kind  has  been  made  under  circumstances  which 
deprive  it  of  all  such  effect.  Thus  it  may  be  shown 
that  a written  instrument  purporting  to  be  a contract 
betv^een  the  parties  was  not  so  intended  (/^),  or  that 
it  was  made  subject  to  a condition  through  the  non- 
fulfilment  of  which  no  contract  has  ever  arisen  (c)  ; 
and  on  the  same  principle  Sir  J.  Wilde  held  that  it 
might  be  shown  that  a duly  executed  codicil  was  not 
intended  by  the  testator  to  be  operative  {d).  So  it 
may  be  shown  that  an  instrument,  which  appears  to 
be  a binding  one  to  take  effect  immediately,  was 
delivered  as  an  escrow,  and  was  not  intended  to 


(a)  As  to  the  law  in  India,  see  supra,  p.  398. 

(i)  Itofjers  V.  Hadley,  2 H.  & C.  227. 

(c)  Pym  V.  Campbell,  G E.  & B.  370;  Thomat  v.  Clarke  18 
C.  B.  662.  ’ 

(rf)  lAnter  T.  Smith,  3 S.  & T.  282. 
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operate  until  certain  things  were  done  (e)  ; and  if  an 
oral  arrangement  was  made  as  a mere  suspension  of 
a written  agreement,  it  will  be  admissible  in  evi- 
dence (/ ) ; and,  on  the  same  principle,  when  an 
agreement  does  not  declare  the  time  from  which  and 
to  which  it  is  to  operate,  parol  evidence  is  receivable 
to  supply  the  ambiguity  (^).  If  a written  agreement 
has  been  treated  as  incomplete,  parol  evidence  of  a 
subsequent  further  and  fuller  agreement  may  be 
given  (h). 

Evidence  is  admissible  to  show  that  immediately 
before  the  written  agreement  was  signed  a distinct 
oral  arrangement  was  made,  adding  to,  but  not  incon- 
sistent with,  the  former  (z).  Whether  the  oral  agree- 
ment precede  or  be  contemporaneous  with  the  written 
agreement  is  of  no  consequence,  provided  it  be  on  a 
distinct  collateral  matter  (A).  Thus  a consignor  of 
goods  may  prove  any  additional  contract  which  does 
not  contradict  or  vary  the  written  one  ( Z). 

The  law  recognizes,  according  to  the  authority  of 
Lord  Bacon,  two  kinds  of  ambiguity  in  written 
instruments,  viz.,  patent  and  latent.  A x^atent  am- 
biguity is  said  to  exist  when  the  instrument,  on  its 
face,  is  unintelligible,  as  where  a devise  is  made,  and 


(e)  Davis  v.  Jones,  17  C.  B.  625. 

if)  Wallis  V.  Littell,  11  C.  B.,  N.  S.  369. 

ig)  Davis  v.  Jones,  17  C.  B.  625. 

(A)  Johnson  v.  Appleby,  L.  11.,  9 C.  P.  158;  43  L.  J.,  C.  P.  146, 
22  W.  11.  615. 

. (i)  Lindley  v.  Lacey,  17  C.  B.,  N.  S.  578. 
ill)  Per  Erie,  C.  J.,  ibid. 

il)  Malpas  V.  London  and  South  ]J'estc7'n  Dailtvay,  II.  & R.  227. 
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a blank  appears  in  the  place  of  the  name  of  the 
devisee.  In  such  a case,  extrinsic  evidence  is  wholly 
inadmissible  to  show  who  was  intended  to  be  the 
devisee  ; for,  if  it  were  admissible,  it  would  be  tanta- 
mount to  permitting  wills  to  be  made  verbally,  and 
Avoidd  also  be  a violation  of  the  principle,  that  where 
a contract,  or  other  substantial  matter  of  issue,  has 
been  reduced  to  writing,  the  writing  is  the  only  ad- 
missible proof  of  such  contract  or  transaction ; but 
intrinsic  evidence  is  admissible  in  the  case  of  patent 
ambiguities  (m). 

Where  a vvitten  instrument  is  intelligible  on  its 
face,  but  a difficulty  arises  from  extrinsic  circum- 
stances in  understanding  and  carrying  out  its  terms, 
the  ambiguity  is  said  to  be  latent,  and  extrinsic  evi- 
dence will  be  strictly  admissible  to  explain  and  apply 
those  circumstances,  so  as  to  reconcile  them  to  the 
terms  of  the  writing.  Such  e^ddence,  however,  is 
admissible  only  to  explain,  and  not  to  vary.  Thus, 
in  Goldshede  v.  Swan  {n),  Parke,  B.,  said : You 

cannot  vary  the  terms  of  a written  instrument  by 
parol  evidence : that  is  a regular  rule ; but  if  you  can 
construe  an  instrument  by  parol  evidence,  when  that 
instrument  is  ambiguous,  in  such  a manner  as  not 
to  contradict,  you  are  at  liberty  to  do  so.” 

These  introductory  remarks  may  be  appropriately 
closed  by  quoting  the  following  remarks  of  Sir 
James  Wigram(o):  ‘‘A  written  instrument  is  not 

(to)  Edmunds  v.  Waugh,  4 Drew.  275. 

(n)  1 Ex.  158. 

{o)  On  Extrinsic  Evidence  in  aid  of  the  Interpretation  of  Wills 
2nd  ed.  p.  130,  ’ 
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ambiguous  because  an  ignorant  and  uninformed  per- 
son is  unable  to  interpret  it.  It  is  ambiguous  only 
if  found  to  be  of  uncertain  meaning  when  persons  of 
competent  skill  and  information  are  unable  to  do  so. 
Words  cannot  be  ambiguous  because  they  are  unin- 
telligible to  a man  who  cannot  read,  nor  can  they  be 
ambiguous  merely  because  the  court  which  is  called 
upon  to  explain  them  may  be  ignorant  of  a parti- 
cular fact,  art,  or  science,  which  was  familiar  to  the 
person  who  used  the  words,  and  a knowledge  of 
which  is  therefore  necessary  to  a right  understanding 
of  the  words  he  has  used.” 

The  leading  principles  of  the  general  rule  will  now 
be  considered  under  those  subdivisions  which  occur 
most  frequently  in  practice. 


1.  Where  a written  instrument  is  in  a foreign  lan- 
guage, or  where  it  contains  technical  words  of  trade 
or  custom,  the  ambiguity  will  be  treated  as  latent ; 
and  oral  or  other  extrinsic  evidence  wiU  be  received 
to  inform  the  court  of  the  sense  of  the  instrument. 
Thus,  in  Shore  v.  Wilson,  Parke,  B.,  said : “ I appre- 
hend that  there  are  two  descriptions  of  evidence  . . . 
which  are  clearly  admissible  for  the  purpose  of  enabling 
a court  to  construe  any  written  instrument,  and  to 
apply  it  practically.  In  the  first  place,  there  is  no 
doubt  that  not  only  when  the  language  of  the  instru- 
ment is  such  as  the  court  does  not  understand,  it  is 
competent  to  receive  evidence  of  the  proper  meaning 
of  that  language,  as  when  it  is  written  in  a foreign 
tongue;  but  it  is  also  competent  where  technical 
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words  or  peculiar  terms,  or,  indeed,  any  expressions 
are  used,  whicli  at  the  time  the  instrument  was  written 
had  acquired  an  appropriate  meaning,  either  generally 
or  by  local  usage,  or  amongst  particular  classes.  . . 
J-his  description  of  evidence  is  admissible  in  order  to 
enable  the  court  to  understand  the  meaning  of  the 
words  contained  in  the  instrument  itself,  by  them- 
se  ves,  and  without  reference  to  the  extrinsic  facts  on 
which  the  msti-ument  is  intended  to  operate”  (p). 

Accordingly,  extrinsic  evidence  was  received  in  this 
case  to  explain  the  meaning  of  the  phrase,  “ Godly 
preachers  of  Christ’s  Holy  Gospel,”  and  to  show  that 
according  to  the  usage  of  a sect  to  which  the  grantor 
belonged,  the  gi-ant  was  intended  for  that  sect.  So 
such  evidence  has  been  received  to  e.xplain  the  mean- 
ing of  the  phrase  “across  a country”  in  a steeple- 
chase  transaction  (y);  that  “close,”  by  local  usage, 

. gmfied  a farm  (r);  that  “a  thousand”  means  a 
hundred  dozen  (s);  that  a contract  to  pay  an  actor  so 
much  a week  was  a contract  to  pay  only  during  the 
theatrical  season  (t).  So,  also,  it  is  received  to  explain 
the  local  meaning  of  “good”  or  “fine”  barley  of 

rnZa°t  l’ 

ndicated  under  a conti-act  to  buy  “your  wool  ” from 


(P)  9 Cl.  & F.  555. 

(g)  Evans  v.  Pratt,  3 M.  & G.  759. 

(r)  Richardson  v.  Watson,  4 B.  & Ad.  799. 
(«)  Smith  V.  Wilson,  3 B.  & Ad.  278. 

{t)  Grant  v.  Maddox,  15  M.  & W.  737. 

(«■)  Hutchinson  v.  Bowhcr,  3 B.  & Ad.  278.' 
(«)  Simpson  v.  Margitson,  1 1 Q.  B.  32. 
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a party  (y) ; and^  generally,  in  all  cases  where  the 
signification  of  a particular  phrase  is  unsettled  and 
variable  in  its  nature,  and  where  it  is  liable  to  have 
different  senses  attached  to  it  in  different  places. 
But  it  is  essential  in  all  such  cases  that  the  peculiar 
sense  should  be  of  a pubhc  and  popular  kind ; and 
it  will  not  be  allowable  to  show  that  a party  used  the 
terra  in  a sense  opposed  to  its  local  and  conventional 
usage.  Thus,  where  a testatrix  was  in  the  habit  of 
treating  certain  shares  as  “ double  shares,  evidence 
of  this  was  not  allowed  to  influence  the  construction 
of  her  will,  Page  Wood,  V.-C.,  saying,  “I  must 
take  things  to  be  as  I find  them,  and  cannot  aUow 
particular  expressions,  said  to  have  been  made  use 
of  by  this  testatrix,  to  prevail,  when  they  are  not 
the  general  language  universally  applicable  to  the 
subject-matter”  (2;). 

2.  Extrinsic  evidence  is  admissible  to  explara  a 
latent  ambiguity  which  is  raised,  not  by  any  intrinsic 
obscurity  of  language,  but  by  a difficulty  created  by 
extrinsic  circumstances  in  applying  the  terms  of  a 
written  instrument  to  such  extrinsic  circumstances. 
Thus,  where  it  is  shown  that  words  apply  equaUy  to 
two  different  things  or  subject-matters,  extrrasic  e’^- 
dence  is  admissible  to  show  which  of  them  was  the 
thing  or  subject-matter  intended  (a).  A famihar 
illustration  of  this  doctrine  is  cited  fi'om  Lord  Bacon, 


(y)  Macdonald,  v.  Longiottom,  28  L.  J.,  Q.  B.  293;  29  L.  X, 

Q.  B.  256.  T T rT,  Q19 

(z)  Millcurd  v.  Bailey,  L.  R,  1 Eq.  382;  35  L.  J.,  ' 

(a)  Per  Alderson,  B.,  SmitTi  v.  Jefryes,  15  M.  & W.  o62. 
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where  a man  devises  his  manor  of  S.  to  J.  F.,  and 
it  turns  out  that  lie  has  two  manors  answering  the 
description,  e.y..  North  S.  and  South  S.  In  such 
cases  it  may  bo  sliown  by  extrinsic  evidence,  and 
even  by  declarations  of  the  testator,  which  manor 
was  mtended  to  pass  (b).  But  it  is  only  in  such 
cases  that  extrinsic  evidence  of  a testator’s  intentions 
is  admissible  to  explain  ; for,  generaUy,  all  extrinsic 
evidence  of  a testator’s  intentions  is  inadmissible  to 
aid  the  construction  of  his  will  (c).  Where  declara- 
tions of  the  testator  are  admissible,  it  is  immaterial 
that  they  are  made  some  time  after  the  execution  of 
the  wdl  (d),  or  before  it  (e),  but  they  are  never  ad- 
missible to  prove  the  contents  of  a will  not  before  the 
court  (/).  Verbal  statements  made  by  a testator 
m and  about  the  making  of  his  will  when  accom- 
panying acts  done  by  him  in  relation  to  that  subject, 
have  been  held  admissible  in  evidence  (o).  A letter 
"Titten  to  a testator  by  his  solicitor,  whether  by  way 
of  advice  or  statement,  is  inadmissible  for  the  pur- 
pose  of  construction  of  the  will  (h). 

A witness  cannot  be  ashed  what  a testator  said 
about  property,  not  distinctly  devised,  in  order  to 
^l.ow  It  was  intended  to  pass  with  other  propert^ 

ef-  StanUy  v.  Stanley,  2 

Doe  V.  AlUn,  12  A.  & E.  455. 

(^)  Langham  v.  Sand/ord,  19  Ves.  649. 

{/)  Quick  y.  Quick,  3 S.  & T.  442. 

(j)  Mmm  V.  Lyd/erd,  L.  R„  I p.  & jj.  HO  ; 10  W R nan 

- Ch:3’,2T2oVi.’5m.“'‘  ^ ^ «■ 
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deTised  (i).  Where  the  testator  was  in  the  habit  oi 
calling  persons  by  nicknames  or  wrong  names  and 
these  names  appear  in  his  will,  they  can  only  be 
explained  and  construed  by  the  aid  of  evi  eof  ® 
show  the  sense  in  which  he  used  them,  just  as  if  his 
will  was  written  in  cipher  or  in  a foreign  language  (i). 
Therefore,  a bequest  to  Mrs.  G.  was  upheld  by  evi- 
dence that  the  testator  was  in  the  habit  of  calling  a 
Mrs.  Gregg,  Mrs.  G.  (1).  Here  the  evidence  was 
a fact,  not  a declaration.  So,  parol  evidence  is 
lulmissible  to  show  what  lands  of  the  testator  were 
reputed  to  lie  in  a parish,  in  order  to  construe  a 
deHse  of  lands  in  the  parish  (m).  But  where  a 
testatrix,  after  a specific  devise  to  “ my  ^ i 

(who  was  in  fact  her  husband’s  ““<;)> 
due  to  “all  my  nephews  and  nieces,  Jessel,  IV  . ., 

refused  to  admit  A.  B.  to  participate  in  the  i^^'^ue  ( «). 
Where  a testator  appointed  his  nep  lew  . . 

lor  La  his  own  uLphew  and  his  wife’s  nephew  both 
bore  that  name,  extrinsic  evidence  was  a mi 
show  that  the  latter  was  the  person  designated  (o). 
To  identify  the  person  or  thing  intended  as  the 
Licet  or  sLject  of  the  testator’s  bounty  the  court 
2L  nquire  L every  material  fact,  -a  -U  " 
ILmlnces  known  to  the  testator  as  to  his  famdy 

rg'i  Doe  V.  Svihard,  16  Q.  B.  228.  o w qrs 

(Z)  Abtott  V.  Morioe,  3 Ves.  14»  , 

(m)  Anstee  v.  iVe^  1 H.  43  L.  J.,  Ch.  381 ; 22 

(n)  Wells  y.  Wells,  L.  R-,  18  M- 

W.  E.  893.  y-  qq  L J p & 1''  ; ^ ^ ^ ’ 

(o')  Grant  v.  Grant,  39  L.  J + on  t T C P-  272 ; 

18  W.  E.  330;  followed  in  Grant  T.  Grant,  39  L.  J., 

L.  R.,  5 C.  P.  381 ; 18  W.  E-  951. 
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and  affairs:  but  extrinsic  evidence  of  the  testator’s 
intention  is  admissible  only  in  the  event  of  there 
being  more  than  one  person  or  thing  answering  to 
the  description  he  has  used  (p). 

In  an  action  arising  out  of  a contract  to  accept 
goods  which  were  to  arrive  by  a particular  ship,  it 
appeared  that  there  were  two  ships  of  the  same 
name,  and  parol  evidence  was  admitted  to  show 
which  ship  was  meant  (y).  So,  too,  it  has  recently 
been  held  by  the  Court  of  Common  Pleas,  that 
extrinsic  evidence  is  admissible  to  prove  who  is  the 
buyer  and  who  the  seUer  in  a memorandum  or  note 
under  the  17th  section  of  the  Statute  of  Frauds  (r). 

In  aU  cases  where  extrinsic  evidence  has  been 
received  to  explain  written  evidence,  it  will  appear 
that  It  has  been  received,  not  in  the  form  of  declara- 
lons  of  intention  by  parties,  but  in  the  form  of 
collateral  and  surrounding  facts,  which,  like  every 
other  species  of  presumptive  evidence,  may  reason- 
ably be  connected  with  the  substantial  issue,  and  so 

be"  reffd  T ‘‘I'n 

related  to  the  written  evidence,  and  yet  inde- 
pendent of  It.  They  must  not  be  personal  declara- 
hons  of  a party,  but  distinct  incidents,  which  may 
e presumed  to  have  been  present  to  the  mind  of  the 
party,  without  weanng  the  suspicious  form  of  oral 
statements.  Thus  the  strict  sense  of  a word  is  Its 
legal  sense;  and  if  it  be  intelligible  in  this  sense,  it 

(/»)  Charter  v.  Charter,  43  L.  J P & M 7q  njr.  n t 
iq)  Uaffleft  y.  Wichelhavs,  2 H.  & C.  906,  ° 

wIr,  7^’“"  3 C-  P-  62 1 37  L.  J..  a.  P.  I , i« 

(«)  Smith  V.  Thompson,  8 C.  B,  44. 
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cannot  be  varied  or  explained  by  e\ddence  tbat  it 
was  used  by  tbe  party  in  a popular,  still  less  in  a 
peculiar  sense.  Therefore,  if  a man  devise  to  his 
“children”  and  he  has  both  legitimate  and  ille- 
gitimate children,  only  the  former  Avill  take.  Ex- 
trinsic evidence  cannot  be  received  to  show  that  he 
intended  that  his  illegitimate  children  should  also 
take.  But  where  there  are  no  legitimate  children  to 
take,  the  illegitimate  will  take ; or  where  there  is  a 
devise  to  children,  and  the  evidence  shows  only  one 
legitimate  child,  and  children  who  are  illegitimate, 
the  latter  will  take  equally  with  the  former  (?f).  In 
such  a case  the  extrinsic  evidence  as  a collateral  fact 
is  strictly  admissible  to  explain  a written  instrument 
which  would  otherwise  be  insensible. 

3.  Usage  or  custom  is  also  admissible  to  explain 
and  control,  but  not  to  contradict,  a written  instru- 
ment, such  as  a contract.  “It  is  admissible  to 
explain  what  is  doubtful;  it  is  never  admissible  to 
contradict  what  is  plain”  (:r).  Therefore,  wherever 
the  language  of  a written  instrument  is  so  clear  that 
there  can  be  no  reasonable  ground  for  construing  it 
as  subject  to  a custom ; or  where,  although  the  lan- 
guage is  ambiguous,  the  custom  itself  is  uncertain, 
the  writing  must  be  construed  strictly  accorduig  to 
its  literal  terms  (y). 

On  the  general  principle,  it  has  been  held  allowable 
to  show  that,  by  the  custom  of  the  country,  a pro- 


(«.)  Gill  V.  Shelley,  2 Phill.  373;  supra,  p.  424. 

(a^)  Hall  V.  Jansou,  4 E.  & B.  600  ; Blackett  v.  Itoyal, 


S-c. 


Company,  2 C.  & J.  244. 

(y)  Be  Stroud,  8 C.  B.  602  ; Hurst  v. 


Usborne,  18  C.  B.  144. 
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Vision  in  a lease  as  to  ten  thousand  rabbits,  signified 
tAvelye  hundred  to  the  thousand  (z);  that  ‘"acre” 
and  percli  ” mean  one  quantity  in  one  county,  and 
another  quantity  in  another  county  {a).  So  usage  is 
admissible  to  explain  the  phrase  "'regular  turns  of 
oading  such  cases  the  customary  meaning 

of  an  ambiguous  term  is  for  the  jury;  as  where  the 
question  is  whether  "a  month”  signifies  a lunar  or 
calendar  month  by  the  custom  of  the  district  (c). 
-But,  unless  such  a custom  be  proved,  a judge  ought 
not  to  leave  it  to  the  jury  to  pronounce  on  the  seLe 
in  which  the  term  was  used,  but  should  himself 
const^ie  the  term  according  to  its  fixed  legal  or 
popular  signification.  Thus,  in  Simpson  v.  Mar- 
getson  (d),  where  an  auctioneer  sued  for  a sum  he 
was  to  receive  by  a written  contract,  only  if  he  sold 
ivithm  two  months,”  it  was  held  that,  in  the  absence 
of  admissible  extrinsic  evidence,  this  meant  in  point 
of  law  two  lunar  months,  and  that,  unless  the  con- 
text, or  the  circumstances  of  the  contract,  showed 
that  the  parties  meant  two  calendar  months,  “ the 
conduct  of  the  parties  to  the  written  contract  alone 
"■as  not  admissible  to  withdraw  the  consh-uction  of 
a word  therein,  of  a settled  primary  meaning,  from 
the  judge  and  transfer  it  to  the  jury.” 

So,  generally,  where  there  are  two  alternative 


(2)  Smith  V.  'Wilson,  3 B.  & Ad.  728. 
(ffl)  Jiarksdale  v.  Morgan,  4 Mod.  186. 
(^)  Leidemann  v.  Schultz,  14  C.  B.  38. 
(<^)  11  Q.  B.  23. 

{d)  Fleming  v.  Fleming,  1 H.  & C.  242. 
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constructions,  usage  will  be  received  to  determine 

which  is  the  right  one  (e). 

Where  a doubt  is  raised  by  evidence  upon  the 
meaning  of  a written  contract,  or  where  the  contract 
contains  words  which  have  more  than  one  mean- 
ing (/),  extrinsic  evidence  is  admissible  of  the  usage 
or^  course  of  trade  at  the  place  where  the  contract 
is  made,  or  where  it  is  to  be  carried  into  effect,  to 
explain  or  remove  such  doubt.  So,  also,  where  a 
similar  doubt  arises  as  to  the  lex  loci  by  which  such 
a contract  is  to  be  construed,  evidence  of  usage  will 
be  received  to  determine  the  place.  Thus,  where 
the  question  was  whether  goods  were  to  be  liable  to 
freight  according  to  their  weight  at  the  place  of  ship- 
ment, or  according  to  their  expanded  weight  at  the 
place  of  consignment,  the  terms  of  the  charter-party 
were  construed  by  extrinsic  evidence  that  the  usage 
was  to  measure  the  goods  according  to  their  weight 
at  the  place  of  shipment  (^).  In  order  to  admit 
extrinsic  evidence  the  phrase  need  not  be  on  the  face 
of  it  ambiguous  (A). 

Extrinsic  evidence  is  also  admissible  to  annex 
incidents  to  a written  instrument,  where  such  inci- 
dents are  consistent  with  the  reasonable  intention 
of  the  writing.  Such  incidents  fall  generally  within 
the  definition  of  express  or  implied  usap.  In  such 
cases  the  notoriety  of  the  usage  makes  it  an  element 


(e)  BlacUett  v.  Royal,  Company,  2 C.  & X 250_ 

(/)  BucUe  V.  Enoop,  36  L.  J.,  Ex.  49  ; L.  R.,  w x.  , . 

W.R.  588. 

C o')  Bottomley  v.  Forles,  6 Bing.  N.  C.  121. 

(Ji)  Per  Blackburn,  J.,  layers  v.  Sari,  3 E.  & E.  319. 
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of  the  writing.  Tims,  where  a written  contract  con- 
tained a stipulation  that  a party  should  lose  no 
time  on  his  own  account,  and  do  his  work  well  and 
behave  himself  in  all  respects  as  a good  servant,” 
extrinsic  eridence  was  received  to  show  that,  by  the 
custom  of  his  trade,  such  a party  was  entitled  to 
certain  holidays  (f).  It  has  long  been  settled 
that  in  commercial  transactions  extrinsic  evidence  of 
custom  and  usage  is  admissible  to  annex  incidents 
to  VTitten  contracts  in  matters  with  respect  to  which 
they  are  silent.  The  same  rule  has  also  been  applied 
to  contracts  in  other  transactions  of  life,  in  which 
knoivn  usages  have  been  established  and  prevailed; 
and  this  has  been  done  upon  the  |3rinciple  of  pre- 
sumption that  in  such  transactions  the  parties  did 
not  mean  to  express  in  writing  the  whole  of  the  con- 
tract by  which  they  intended  to  be  bound,  but  to 
contract  with  reference  to  those  known  usages”  (A). 

Mercantile  contracts  are  very  commonly  framed  in 
a language  peculiar  to  merchants ; the  intention  of 
the  parties,  though  perfectly  well  known  to  them- 
selves, would  often  be  defeated,  if  the  language  were 
stnctly  construed  according  to  its  ordinary  import  in 
the  world  at  large.  Evidence,  therefore,  of  mercan- 
rile  custom  and  usage  is  admitted  in  order  to  expound 
it,  and  arrive  at  its  true  meaning.  Again,  in  all 
contracts  as  to  the  subject-matter  of  which  a known 
usage  prevails,  parties  are  found  to  proceed  with  the 
tacit  assumption  of  those  usages;  they  commonly 

(i)  It.  V.  Stoke-vpon-Trent,  5 Q.  B,  303. 

(k)  Per  Parke,  B.,  Hatton  v.  Warren,  1 M.  & \V.  475, 
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reduce  into  writing  the  special  particulars  of  their 
agreement,  but  omit  to  specify  those  known  usages 
which  are  included,  however,  as  of  course,  by  mutual 
understanding  ; evidence,  therefore,  of  such  incidents 
is  receivable.  The  contract,  in  truth,  is  partly  ex- 
press and  in  writing ; partly  implied  or  understood 
and  unwritten.  But  in  these  cases  a restriction  is 
established  on  the  soundest  principle,  that  the  evi- 
dence received  must  not  be  of  a particular  which  is 
repugnant  to  or  inconsistent  with  the  written  con- 
tract. Merely  that  it  varies  the  apparent  contract 
is  not  enough  to  exclude  the  evidence  ; for  it  is 
impossible  to  add  any  material  incident  to  the  writ- 
ten terms  of  a contract  without  altering  its  effect 
more  or  less ; neither  in  the  construction  of  a con- 
tract among  merchants,  tradesmen,  or  others,  wdl 
the  evidence  be  excluded  because  the  words  are  in 
their  ordinary  meaning  unambiguous ; for  the  prin- 
ciple of  admission  is,  that  words,  perfectly  unam- 
biguous in  their  ordinary  meaning,  are  used  by  the 
contractors  in  a different  sense  from  that.  AVhat 
words  more  plain  than  ‘ a thousand,’  ‘ a week,’  ‘ a 
day’  ? Yet  the  cases  are  familiar  in  which  ' a thou- 
sand’ has  been  held  to  mean  twelve  hundred;  'a 
Aveek’  only  a week  during  the  theatrical  season  ; ‘ a 
day’  a working  day.  In  such  cases  the  evidence 
neither  adds  to,  nor  qualifies,  nor  contradicts,  the 
written  contract — it  only  ascertains  it  by  expoun 
ing  the  language”  (Z).  So,  there  being  in  every 


(l)  Per  Coleridge,  J.,  Bronne  v.  Byrne,  3 E.  & B.  703, 
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voyage  policy  of  insurance  an  implied  warranty  of 
seaworthiness,  parol  evidence  is  admissible  to  show 
the  amount  of  seaworthiness  required  (m). 

A few^  more  illustrations  will  complete  the  out- 
line of  this  doctrine.  In  Browne  v.  Byrne,  a bill  of 
lading  specified  a certain  sum  as  payable  for  freight, 
and  It  was  held  that  an  indorsee,  in  an  action  for  the 
amount,  might  give  evidence  of  a customary  deduc- 
tion. The  extrinsic  evidence  in  this  case,  although 
bordenng  on  repugnancy,  was  received  because  the 
1^  o ac  ing  merely  specified  a sum  certain  for 
freight,  without  stipulating  that  it  was  to  be  free  of 

0^  Ming  had  expressed, 
or  if  from  the  language  of  it  the  intention  of  the 
parties  could  have  been  coUeeted,  that  the  freight  at 
the  specified  rate  should  be  paid  free  from  all  deduc- 
lons,  customary  or  otherwise,  then  it  would  have 
been  repugnant  to  it  to  set  up  the  usage  (n). 

bo,  under  a contract  to  carry  a full  and  complete 
cargo  of  molasses  from  London  to  Trinidad,  evidence 
has  been  received  to  qualify  the  contract  by  showing 
at  a cargo  is  full  and  complete,  if  the  ship  be  filled 
th  casks  of  the  standard  size,  although  there  be 

vilTeX  ' 

nncpal,  whose  name  they  did  not  disclose  at  the 
o contract,  it  has  been  held  that  evidence  of  a 
^tom  will  be  admitted  to  show  that  in  this  case  the 

^^''^cJcham,  3 B.  & S.  G69. 

n ti  f J^riard,  1 II.  & n,  21 

( ) Cutlihert  V.  Cumming,  11  Ex.  405. 
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broker  is  personally  liable  on  the  contract  (p).  It 
may  be  shown  that  by  the  usage  of  trade  an  inferior 
kind  of  palm  oil  answers  to  the  description  of  “ best 
palm  oil”  {q) ; or  that  by  the  custom  of  the  building 
trade  the  words  weekly  accounts  ” refer  to  regular 
day  work  only  (r) ; or  that  credit  “ for  six  or  eight 
weeks”  does  not  necessarily  give  the  whole  eight 

weeks  for  payment  for  goods  (s). 

Evidence  of  surrounding  circumstances  is  admis- 
sible to  show  that  a guarantee  was  intended  to  be  a 
continuing  one  (^). 

Similarly,  it  is  a leading  principle  that  an  agricul- 
tural custom,  as  that  a tenant  shall  have  an  away- 
going  crop,  is  good  if  not  repugnant  to  the  terms  of 
a lease,  although  the  lease  says  nothing  about  it; 
but  not  if  the  custom  be  repugnant  to  the  express  or 
implied  terms  of  the  lease  (ii).  If  the  custom  appear 
to  be  in  a high  degree  unreasonable  it  will  be  strong 
evidence  for  a jury  that  it  does  not  exist  {x). 

When  the  usage  is  inconsistent  with  the  express 
or  implied  terms  of  the  written  contract,  it  will  be 
inadmissible  to  control  it,  on  the  principle  expressum 
facit  cessare  taciturn  (y).  Where  parties  have  come 


(ip)  Bnmfvey  v.  Bale,  7 E.  & B.  266  ; E,  B.  & E.  lOOL 
(^)  Lucas  V.  Bristow,  E.,  B.  & E.  907. 

(?*)  Myers  v.  Sari,  3 E.  & E.  306.  -p  k- 

(.,)  Ashwell  y.  Retford,  L.  R.,  9 C.  P.  20;  43  L.  J.,  C.  P.  5/. 

(t)  HeffieU^- Meadows,-L.lX.,hC.^.^^^.  p -39 

(«)  Wigglesworth  v.  Ballison,  Dougl.  201  ; 1 Smith  L.  C.  o39, 


and  notes. 

(®)  Bottomley  v.  Forles,  6 Bing.  N.  C.  128. 

(y)  Blackett  v.  Royal  Exchange  Company, 
Suse  y.  Pompe,  8 C.  B.,  N.  S.  638. 


2 Tyriv.  266; 
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fo  an  express  contract,  none  can  be  implied ; and 
therefore,  where  a person  contracts  by  writiuo-  ju 
express  terms,  he  cannot  sue  on  an  implied  con- 
tract (z).  And  It  seems  that  no  usage  will  be  bindino- 
on  a party  unless  the  circumstances  raise  a sufficient 
presumption  that  he  knew  of  its  existence,  and  con- 
tracted  AMtli  reference  to  it  («). 

The  mere  habit  of  affixing  a special  meaning  to 
"ords  m one  class  of  contracts  cannot  amount  to 

Lm  (a” 

Extrmsic  endence  is  not  only  admissible,  but 
necessarj-  to  explam  any  alteration  or  interlineation 

the  n?  h ""'■itten  instr-ument.  Generally 

the  part)-  tendering  it  in  eGdence  must  account  for 

he  alteration  (c,.  If  it  appear  to  have  been  made 
ntemporaneously  mth  the  instrument,  or  if  it  be 
made  subsequently  to  its  execution,  with  the  privity 
h the  parties,  and  there  be  no  fi-aud  on  or  evaLn  f 
he  Stamp  laws,  its  validity  may  be  maintained. 

( ),  r amount,  or  time  of  payment  of  a bill 

onvidTt  “'•‘t  joint  responsibility 

into  a joint  and  several  responsibility  (^) ; 

(')  Powell,  2 Smith  L.  C.  1. 

f ^ C.  361. 

W tr.  B.  488. 

( ) UiJTord  V.  Parker,  2 M.  & G.  909 

Kd)  Gardner  v.  Walsh,  5 E.  & B.  8s! 

(0  Clifford  y.  Parker,  2 M.  & G.  90 


r. 


( «<  VT.  WO. 

U)  M arrtngton  v.  Early,  2 E.  & 763. 

K 9)  Alderson  v.  Langdale,  3 B.  & Ad.  660. 
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the  instrument  will  be  void,  unless  the  alteration  was 
made  by  consent  of  the  parties;  and  equally  so, 
although  made  with  consent,  if  the  stamp  laws  are 
infringed  (A).  So,  where  a bill  has  been  altere 
with  the  privity  of  an  indorser  and  his  indorsee,  but 
without  the  privity  of  the  acceptor,  the  latter  is  dis- 
charged (0-  The  same  rule  holds  when  fte  altera- 
tion is  accidental  (A),  or  by  a stranger  without  the 
privity  of  either  party  (1).  Parol  evidence  may  be 
Llled  to  show  that  a variation  between  a bought 

note  and  a sold  note  is  immaterial  (m). 

The  last  case  requiring  notice  m this  chapter  is 
when  a contract  is  partly  in  writing  and  party 
verbal ; or  when  terms  are  offered  in  writing,  an 
accepted  verbally.  At  common  law,  such  a combi- 
nation of  written  and  verbal  evidence  is  strict  y^ 
admissible  to  prove  a complete  contract,  but  no 
where  the  contract  or  other  transaction  is  required 
to  bo  in  writing  («).  Thus,  a contract,  reqmred  by 
the  Statute  of  Frapds  to  be  in  writing,  must  be 
whoUy  in  writing ; and  such  a contract  cannot  be 
proved  by  writings  which  require  oral  evidence  to 
complete  or  connect  them  (o).  ^ 

(h)  Perring  v.  Sone,  4 Bing.  28. 

i)  Master  ^.  Miller.  1 Smith  L.  C.  796,  and  notes. 

(J)  BurclefieU  ..Moore.  ^ ^ g 13  M.  & W. 

(V)  Davidson  v.  Cooper,  11  M.  « 

352  ; CrooJirvit  y.  Fletcher,  ^ 

(w)  Bolmes  t.  Mitchell,  7 C.  B.,  N.  S.  3 

{n)  Kempsony.Bo^jle,SB  Bauman  v* 

(p)  Boydell  y.  Drummond,  11  East,  i^- , oul 
.Tames,  L.  E.,  3 Ch.  508;  16  W.  E.  877. 


PART  III. 


CHAPTER  I. 

ON  THE  ATTENDANCE  OF  AVITNESSES. 
PROCESS. 

The  attendance  of  witnesses  in  tlie  High  Court, 
and,  when  such  process  is  necessary,  in  the  criminal 
courts,  is  obtained  by  serving  the  witness  with  a 
subpoena  ad  testificandum.  If  the  witness  is  re- 
quired to  produce  a document  he  is  served  with  a 
subpoena  duces  tecum  {a). 


PENALTY  FOR  NON-ATTENDANCE. 

(5  Eliz.  c.  9,  s.  12.) 

If  any  person  upon  whom  any  process  out  of  a 
court  of  record  shall  be  served  to  testify  concerning 
any  cause  or  matter  depending  there,  and  having- 
tendered  to  him,  according  to  his  countenance  or 


(a)  For  India,  cf.  Act 
Act  X.  of  1872,  ch.  xxvi. 


viii.  of  1859,  83.  149,  169  and  160,  and 


u 2 
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calling,  sucli  reasonable  sum  of  money  for  bis  costs 
and  charges,  as  with  regard  to  the  distance  of  the 
place  is  necessary  to  be  allowed,  do  not  appear 
according  to  the  tenor  of  the  process,  not  having  a 
lawM  and  reasonable  cause  to  the  contrar}^  he  shall 
forfeit  for  every  such  offence  lOZ.,  and  yield  such 
further  recompense  to  the  party  grieved  as  by  the 
discretion  of  the  judge  of  the  court,  out  of  which  the 
process  issues,  shall  be  awarded.”  This  was  made 
perpetual  by  26  & 27  Viet.  c.  125. 

If  a witness  do  not  attend  on  his  subpoena,  he  ma\ 
be  proceeded  against  in  either  of  three  ways . 

1st.  Under  the  above  statute  he  may  be  sued  for 
the  penalty  of  10/.,  and  further  recompense;  or, 
2nd.  In  an  action  for  damages  (/>);  or, 

3rd.  He  may  be  attached  for  contemjDt  of  court: 
but,  on  the  motion  for  an  attachment,  it  must  be 
shown  distinctly  on  affidavit  that  the  witness  was 
served ; that  his  expenses  were  paid  or  tendered  to 
him  at  the  time  of  service;  and  that  everything 
reasonable  has  been  done  to  secure  his  attendance  (c). 


attendance  in  criminal  proceedings. 

• Generally  the  witnesses  for  a prosecution  are 
bound  over,  by  the  committing  magistrate  or  coronei^ 
on  recognizances  conditioned  to  be  forfeited  it  i 
witness  do  not  appear  to  give  evidence  on  the  na 


(&)  Pearson  y.  Isles,  Dougl.  661. 

(c)  Garden  v.  Cressnell,  2 M.  & W.  319. 
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of  the  prisoner ; but,  if  a •\^4tness  be  not  so  bound 
over,  his  attendance  may,  and  ought  to  be,  secured 
at  the  trial  by  serving  him  previously  with  a sub- 
poena to  appear  and  give  evidence,  on  the  prose- 
cution of  the  prisoner,  at  the  trial.  A magistrate 
or  coroner  may  bind  over  a person  to  appear  as  a 
witness  at  the  trial,  at  any  time  before  the  trial, 
and  may  commit  him  if  he  refuse  to  be  bound  over. 
If  the  witness  do  not  appear,  the  recognizance  is 
forfeited  and  the  penalty  levied.  A subpoena  may 
be  obtained  at  the  CrovTi  Office  in  London,  from 
the  clerk  of  assize  at  the  assizes,  and  the  clerk  of  the 
peace  at  quarter  sessions.  If  a subpoenaed  witness 
do  not  attend  he  may  be  attached,  or  indicted.  A 
prisoner  may  subpoena  witnesses  for  his  defence  (d). 
By  30  & 31  Viet.  c.  35,  s.  3,  prisoners  are  to  be 
asked  by  magistrates  if  they  wish  to  call  witnesses  ; 
if  they  do,  the  depositions  are  to  be  taken,  and  signed, 
and  transmitted  to  the  court  of  trial  in  the  same  way 
as  the  depositions  of  the  witnesses  for  the  prosecution ; 
and  the  magistrate  may  bind  over  by  recognizance 
to  give  evidence  at  the  trial  such  witnesses  as  in 
their  opinion  give  evidence  material  to  the  case,  or 
tending  to  establish  the  innocence  of  the  accused; 
such  witnesses  are  to  be  liable  to  all  the  laws  in  force 
relating  to  witnesses  for  the  prosecution.  This  pro- 
vision does  not  extend  to  witnesses  to  character. 
And  by  the  5th  section,  where  witnesses  are  bound 
over  to  appear  on  behalf  of  the  prisoner  at  his  trial, 
the  court  may  allow  their  expenses. 


id)  1 Anne,  c.  9,  s,  3. 
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ATTENDANCE  IN  THE  BANKRUPTCY  COURTS 

Is  enforced  by  subpoena  issued  by  the  court  at  the 
instance  of  a trustee,  creditor,  debtor,  or  respondent 
in  any  matter  (e).  The  subpoena  may  be  duces 
tecum. 


ATTENDANCE  IN  THE  COUNTY  COURTS. 

The  County  Courts  Act,  1875  (/),  provides 
(sect.  2)  that  either  of  the  parties  to  an  action,  or 
any  other  proceeding,  may  obtain  of  the  registrar  of 
the  court  summonses,  &c.,  to  witnesses,  with  or  with- 
out a clause  requiring  the  production  of  books,  deeds, 
papers  and  writings,  in  the  possession  or  control  of 
the  person  summoned  as  a witness,  and  such  sum- 
monses, and  any  summonses  which  are  now  or  may 
be  required  to  be  served  personally,  may, under  such' 
regulations  as  may  be  prescribed  by  rules  of  court, 
be  served  by  a bailiff  of  the  court,  or  otherwise  j 
and  (sect.  3)  “ where  any  summons  or  other  process 
of  the  court  is  served  by  a bailiff  of  any  county 
court,  the  service  may  be  proved  by  endorsement  on 
a copy  of  the  summons  or  process,  under  the  hand 
of  such  bailiff,  showing  the  fact  and  mode  of  the 
service  of  such  summons  or  process,  and  any  such 
bailiff  wilfully  or  corruptly  endorsing  any  false 
statement  on  the  copy  of  a summons  or  other  pro- 
cess, shall  be  guilty  of  a misdemeanor,  and,  on  con- 


(<9)  General  Rules  of  Procedui-e  in  Bankruptcy,  166—170. 
(/ ) 38  & 39  Viet,  c,  50. 
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viction  tliereof,  shall  be  removed  from  his  office  or 
employment,  and  shall  incur  the  same  penalties  as 
are  or  may  be  incurred  by  persons  convicted  of  wil- 
ful and  coiTupt  perjury.” 

“ Every  person  on  whom  any  such  summons  shall 
have  been  served,  either  personally  or  in  such  other 
manner  as  shall  be  directed  by  the  court,  and  to 
whom  at  the  same  time  payment,  or  a tender  of  pay- 
ment, of  his  expenses  shall  have  been  made  on  such 
scale  of  allowance  as  shall  be  from  time  to  time  set- 
tled by  the  general  rules  of  practiee  of  the  court,  and 
who  shall  refuse  or  neglect,  without  sufficient  cause, 
to  appear  or  to  produce  any  books,  papers,  or  writings 
required  by  such  summonses  to  be  produced,  and 
also  every  person  present  in  court  who  shall  be  re- 
quired to  give  evidence,  and  who  shall  refuse  to  be 
sworn  and  give  evidence,  shall  forfeit  and  pay  such 
fine  not  exceeding  ten  pounds  as  the  judge  shall  set 
on  him  ; and  the  whole  or  any  part  of  such  fine,  in 
the  discretion  of  the  judge,  after  deducting  the  costs, 
shall  be  applicable  towards  indemnifying  the  party 
injured  by  such  refusal  or  neglect,  and  the  remainder 
thereof  shall  form  part  of  the  general  fund  of  the 
court  in  which  the  fine  was  imposed.”  (9  & 10  Yict. 
c.  95,  s.  86). 

Y here  the  witness  is  beyond  the  jurisdiction  of  the 
court,  the  summons  is  sent  by  the  bailiff  to  the  bailiff 
of  the  court  of  the  district  in  which  the  witness  re- 
sides. 
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ATTENDANCE  IN  MAGISTERIAL  PROCEEDINGS. 

At  common  law  magistrates  may  summon  any 
person  to  attend  as  a witness  on  a criminal  charge, 
and,  on  non-attendance,  may  issue  a warrant  for  his 
apprehension  (^).  When  the  proceeding  is  in  the 
nature  of  a civil  proceeding,  as  in  settlement  cases, 
it  appears  that  the  proper  process  is  by  writ  of  sub- 
poena or  subpoena  duces  tecum,  issuing  from  the  Crown 
Office  (Ji).  In  cases  within  the  11  & 12  Viet.  c.  43, 
magistrates  are  empowered  by  section  17  either  to 
issue  a summons  in  the  first  instance,  and  a warrant 
for  the  apprehension  of  the  witness  in  the  event  of 
disobedience  ; or,  if  the  magistrate  be  satisfied  that  it 
is  probable  the  witness  will  not  attend,  he  may  issue 
his  warrant  in  the  first  instance.  On  indictable 
charges  magistrates  have  a statutory  power  to  sum- 
mon witnesses  (z). 


ATTENDANCE  IN  OTHER  CASES. 

Revising  barristers  may  summon  in  their  own 
names  any  assessor,  collector  of  taxes,  or  overseer  of 
a past  year,  to  attend  before  him  and  give  evidence 
on  oath  (A).  Arbitrators,  under  a reference  by  rule 
of  court,  may  similarly  order  the  attendance  of  wit- 
nesses ; and  non-attendance,  after  such  an  order  and 


(^)  Evans  v.  Rees,  12  A.  & E.  55. 
(7i)  B.  V.  Orton,  7 Q.  B.  120. 

(i)  11  & 12  Viet.  c.  42,  s.  16. 

(Ji)  6 & 7 Viet.  c.  18,  s.  30. 
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a tender  of  expenses,  is  a contempt  of  court  (Z).  If 
the  witness  be  in  prison  on  civil  process,  a habeas 
corpus  ad  testificandum  may  issue  to  bring  him 
up  (m).  In  the  House  of  Lords  the  summons  is  by 
an  order  of  the  House,  signed  by  the  assistant  clerk 
of  the  Parliament;  in  the  House  of  Commons,  by  an 
order  of  the  House,  signed  by  the  clerk;  in  select 
committees,  by  an  order  of  the  chairman. 


WHERE  A WITNESS  IS  BEYOND  THE  JURISDICTION  OF 

THE  COURT. 

In  this  case  the  process  of  the  courts  does  not,  as 
a general  rule,  reach  a witness;  and  the  examina- 
tion must  be  by  means  of  a commission,  the  proceed- 
ings of  which  will  be  regulated  by  the  law  of  the 
country  to  which  it  issues  (w).  Where  the  commis- 
sion issues  to  a part  of  the  realm  which  is  subject  to 
different  laws  from  that  part  in  which  the  commission 
issues,  the  commissioner  may,  by  a written  notice, 
signed  by  him,  require  the  attendance  of  a witness, 
and,  on  his  refusing  to  attend,  may  apply  to  the  local 
courts  for  an  order  to  compel  attendance;  and  the 
witness  wiU  then  be  subject  to  the  ordinary  penalty 
for  disobeying  a subpoena,  or  a writ  in  the  nature  of 


(1)  3 & 4 Will.  4,  c.  42,  ss.  39,  40.  ‘ 

(w)  Graham  v.  Glover,  6 E.  & B.  691  ; Marsden  v.  Overhnrv 
18  C.  B.  34. 

(«)  Cf.  Part  III.,  Ch.  VI.;  and  Lumlcy  v.  Gye,  3 E.  & B.  114. 

u 5 
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a subpoena  (o).  This  extends  to  the  examination  of 
witnesses  in  any  of  her  Majesty’s  dominions,  colonies, 
or  possessions  (/>). 

But,  by  17  & 18  Viet.  c.  34,  s.  1,  the  judges,  or  a 
judge  of  the  superior  courts  of  common  law  at  W est- 
minster  or  Dublin,  or  the  Coiu’t  of  Session  of  Exche- 
quer in  Scotland,  may,  at  discretion,  in  any  action 
pending  in  any  such  court,  issue  a subpoena  ad  testi- 
ficandum, or  duces  tecum,  or  warrant  of  citation, 
commanding  a witness  in  any  part  of  the  United 
Kingdom  to  attend  the  trial ; and  in  default  of  at- 
tendance, after  due  service  of  the  writ  and  tender  of 
travelling  expenses,  the  court  from  which  the  writ 
issued  may  certify  the  default  to  the  other  superior 
courts,  and  so  render  the  defaulting  witness  liable  to 
all  the  penalties  which  he  would  have  incurred  by 
disobeying  a similar  writ  issued  within  the  jurisdic- 
tion in  which  he  resides.  This  act  is  not  to  affect 
the  power  of  courts  to  issue  commissions,  and  its 
operation  is  confined  to  process  fi'om  the  superior 
courts  of  common  law.  Under  this  section  a rule 
has  been  granted  to  compel  a plaintiff  resident  in 
Ireland  to  appear  as  a witness  for  the  defendant  {c[). 
A rule  under  this  act  is  absolute  in  the  first  in- 
stance (r). 

S' 

{p)  6 & 7 Viet.  c.  82,  ss.  5,  6. 

(^)  22  Viet.  e.  20,  s.  1. 

(y)  Harris  v.  Barber,  25  L.  J.,  Q.  B.  98. 

(r)  Reddman  v.  Broers,  19  Jur.  1062. 
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WHEN  A WITNESS  IS  IN  PRISON. 

An  application  may  be  made  to  a judge  of  the 
High  Coiu-t  at  chambers,  on  affidavit,  stating  the 
imprisonment  of  the  witness  if  detained  on  civil  pro- 
cess ; that  his  evidence  is  material  to  the  applicant, 
and  that  he  cannot  proceed  safely  to  trial  without 
securing  his  attendance.  The  judge,  if  satisfied  with 
the  substance  of  the  application,  will  then  grant  the 
applicant  a writ  of  habeas  corpus  ad  testificandum, 
directed  to  the  governor  of  the  gaol  in  which  the  pri- 
soner is  confined,  and  commanding  him  to  bring  up 
the  prisoner  for  examination  at  the  trial.  Similarly, 
the  secretary  of  state,  or  a judge  of  the  High  Court 
has  power,  on  a similar  application,  to  issue  a war- 
rant or  order  to  bring  up,  as  a witness  in  any  court 
or  criminal  proceeding,  any  prisoner  undergoing  im- 
prisonment on  a criminal  charge  or  conviction  (5). 


IVIANNER  AND  TIME  OF  SERVICE. 

The  service  must  be  on  the  witness  personally  (fi)  ; 
and  where  several  witnesses  are  included  in  one  writ, 
the  practice  is  to  serve  each  witness  with  a ticket  con- 
taining a copy,  or  the  substance  of  the  writ,  showing 
him  at  the  same  time  the  original  (m).  The  servdce 


(«)  16  & 17  Viet.  c.  30,  8.  9. 

(<)  Be  Pyne,  I D.  & L.  703. 

(«)  WadsKorth  v.  Marshall,  1 Cr.  & M.  87. 
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must  be  a reasonable  time  before  trial ; and,  generally, 
service  on  the  day  of  trial,  even  when  the  witness  re- 
sides in  the  town,  is  insufficient  (x),  unless  the  witness 
receive  the  service  without  objection  (y). 

During  his  attendance  the  witness  is  privileged 
from  arrest  on  civil  process,  and  he  is  allowed  a 
reasonable  time  in  going  and  returning  from  court  (z). 
If  he  be  arrested  during  the  time,  it  is  a contempt 
of  court  (a).  The  privilege  does  not  extend  to  an 
arrest  on  criminal  process  (Z>),  nor  where  the  witness 
is  retaken  by  his  bail,  after  he  has  finished  his  evi- 
dence. The  privilege  exists  whether  the  process  be 
compulsory  or  the  attendance  voluntary  (c),  but  not 
in  cases  in  which  the  witness  attends  rather  as  an 
unprofessional  adviser  than  as  an  attorney  or  wit- 
ness (d). 


EXPENSES  OF  WITNESSES. 

By  5 Eliz.  c.  9,  s.  12,  a witness  is  substantially 
rendered  liable  to  penalties  if  he  do  not  attend  at  the 
trial,  after  having  been  served  with  process  out  of 
a court  of  record,  “ and  having  tendered  to  him, 


(»)  Barher  y.  Wood,  2 M.  & E.  172. 

(y)  Mannsell  v.  Ainsworth,  8 Dowl.  P.  C.  869. 

(z)  Montague  v.  Harrison,  3 C.  B.,  N.  S.  292. 

(ft)  Kimpton  V.  London  and  North  Western  Railway  Coin~ 
pany,  9 Ex.  766. 

(Z>)  Re  Douglas,  3 Q.  B.  ,825. 

(c)  Meekins  v.  Smith,  I.  H.  Bl.  636. 

Jones  v.  Marshall,  2 C.  B.,  N.  S.  615. 
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according  to  his  countenance  or  calling,  such  reason- 
able sum  of  money  for  his  costs  and  charges,  as  with 
regard  to  the  distance  of  the  place  is  necessary  to  be 

allowed,  ...  not  having  a lawful  and  reasonable 
cause  to  the  contrary.” 

Accordingly,  in  civil  proceedings,  no  witness, 
although  ser\-ed  ANdth  a subpoena,  is  bound  to  attend 
at  tnal  unless  his  reasonable  expenses  are  tendered 
to  him  ^dien  he  is  served,  or  a reasonable  time  before 
taal.  But  in  equity  no  witness  residing  mthin  the 
_ illb  of  Mortality,  except  he  be  a professional  man 
IS  entitled  to  any  expenses  (.).  The  sum  tendered 
* lould  be  a reasonable  compensation  for  his  travellino* 
expenses  and  subsistence  during  the  attendance  ( 
e amount  allowed  in  the  superior  eourts  of  common 
law  was  fixed  by  the  scale  approved  by  the  judges. 
wi  ne»s  m be  entitled  to  his  expenses,  although 

w-iCs  ° ^ necessary 

iff),  y the  witness  be  a man-ied  woman 

It  TT°'T  “id  “Ot  to 

er  hustend.  If  a witness  be  subpoenaed  by  both 
parties  ^ is  entitled  to  be  paid  all  his  expenses  by 

The^'-T  giring  evidence  (/i). 

The  witness  may  waive  his  right  to  demand  payment 

of  his  expenses  either  expressly  or  by  impheation  (i). 

In  eriminaWs  a witness  for  the  prosecution  is  Lt 

(e)  Cf.  Turner  v.  Turner,  7 W.  R.  673. 

V,  Xt,  ji.  See  Xh  ^ .Rr  oao  t> 

23  Bcav.  129.  3 e.  & b,  903  ; J7rocas  v. 

(ff)  Howes  y.  Barber,  18  Q.  B.  688. 

n It fT'’  '*■’  1 c-  K.  3ie. 

( > bee  Aewton  v,  llartand,  1 M.  & O.  95C. 
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entitled  absolutely  to  his  expenses,  and  he  cannot 
refuse  to  attend  or  give  evidence  on  the  ground  that 
his  expenses  have  not  been  tendered  or  paid,  but  in 
courts  of  final  jurisdiction  they  are  generaUy  aUowed 
by  the  court  under  various  acts.  When  the  witness 
lives  out  of  the  jurisdiction  of  the  court,  and  in  a 
distinct  part  of  the  United  Kingdom,  as  in  Scotland 
or  Ireland,  by  the  45  Geo.  3,  c.  92,  s.  3,  he  is  not 
bound  to  appear  to  give  evidence  in  a criminal 
prosecution  unless  his  reasonable  expenses  be  paid 
or  tendered  to  him  at  the  time  when  he  is  served 
with  the  subpoena  (A).  In  any  other  case  a witness, 
subpoenaed  on  a criminal  trial,  is  bound  to  attend 
vuthout  any  tender  of  expenses,  and  will  be  liable 
to  attachment  for  non-attendance;  although,  if  it 
appeared  that  he  could  not  defray  the  expenses  of 
his  journey,  the  court  would  probably  refiise  to 

^ • ’1 

If  a witness  appear  on  liis  subpoena  in  a civil  pro- 
ceeding,  he  will  not  be  compeUable  to  give  evidence 
until  his  reasonable  expenses  have  been  paid  him,  or 
tendered  by  the  party  who  subpoenas  him  (Z).  If  he 
do  not  arrive  before  a cause  has  been  referred,  e 
wiU  be  entitled  to  costs  in  the  reference,  but  not  m 
the  cause  (m). 

A successful  party  may  pay  a mtness  his  costs, 
and  recover  them  from  the  defeated  party  (n).  Hu 


(ife)  JR.  y.  Brownell,  1 A.  & E.  602. 

(Z)  Newton  t.  Harland,  1 M.  & G.  956. 
(to)  Fryer  v.  Sturt,  16  C.  B.  218. 

(ft)  Hale  V.  Bates,  E.,  B.  & E.  675. 
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an  immaterial  witness  who  has  been  rejected  by  a 

ju  ge  or  arbitrator,  cannot  claim  his  costs  as  between 

party  and  party  (o).  No  costs  are  allowed  between 

partj  and  party  for  expenses  incurred  in  improyinff 

the  mind  of  the  witness  and  qualifying  him  to  give 
evidence  (p).  ° b 

If  the  mtnessy  after  being  subpoenaed,  be  not 

required  to  attend,  and  has  incurred  no  expense,  he 
must  refund  (q). 


(<i)  Galloway  v.  Kenrvorth,  16  C.  B.  228. 
ip)  2^olan  V.  Copeman,  W.  N.,  25th  Jan.  1873. 
Kq)  Martin  v.  Andrews,  7 E.  & B.  1. 
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CHAPTER  II. 


ON  THE  EXAMINATION  OF  WITNESSES  («). 


When  a witness  has  been  placed  in  the  witness  box, 
and  no  objection  taken  or  sustained  against  his  com- 
potency  by  the  adverse  party,  he  must  be  sworn  by  | 
the  officer  of  the  court,  or,  when  an  affirmation  is  / 
allowed,  he  must  declare  on  affirmation  (6).  He  ^ 
may  then  be  submitted  to  three  distinct 
examination  as  to  his  knowledge  of  the  tacts  winch, 
he  is  called  to  prove.  1st.  He  may  be  examined  in 
chief  by  the  party  who  calls  him.  2nd.  He  may  be 
cross-examined  by  the  adverse  party.  3rd.  He  may 
then  be  re-examined  by  the  party  who  caUs  him. 
Although  it  is  obvious  that  the  regulation  of  the 
examination  of  the  witnesses  in  any  given  trial  must 


the  credit  of  a tritness  by  injurmg  his  charac  er.  Th^  po« 

of  the  bill  was  so  to 

U6  to  162  were  substituted  for  it.  The  mteution  of  to 

fas  feef  stated  to  be  be  lay  down  in  the  ™st  “ann. 

duty  of  counsel  on  examining  witnesses  with  a vie 
their  credit  by  damaging  their  character. 

(&)  Cf.  supra,  p.  30. 
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be  left  mainljto  the  discretion  of  the  presiding  judge, 
yet  certain  general  rules  have  been  established  for 
the  conduct  of  such  examination,  and  it  is  the 
purpose  of  this  chapter  to  state  and  explain  them. 


THE  EXiVMIXATION  IN  CHIEF. 

The  object  of  the  examination  in  chief  is  to  elicit 
from  the  Avitness  all  the  material  facts  which  tend  to 
prove  the  case  of  the  party  who  calls  the  witness, 
in  such  a case,  as  the  presumption  and  the  ordinary 
act  are  that  the  witness,  having  been  chosen  by  the 
party  who  caUs  him,  is  favourable  to  his  cause,  and 
therefore  likely  to  overstate  or  misstate  the  circum- 
stances which  conduce  to  establish  the  party’s  case 
It  IS  a principal  rule  that—  ^ 

On  an  examination  in  chief,  a witness  must 
not  be  asked  leading  questions. 


The  simple  meaning  of  this  rule  is  that  a party 
who  calls  a witness  to  prove  a case,  must  not  suggest 
answers  to  the  vdtness,  nor  frame  his  questions  in 
such  a manner  that  the  witness  by  answering  merely 
1 es,  or  « Ko,”  shall  give  the  reply  and  the  evi- 
dence which  the  party  wishes  to  elicit.  A question 
is^  said  to  be  leading  when  the  words,  which  the 
witness  IS  expected  and  required  to  utter,  are  put 
into  IS  mouth,  or  when  it  suggests  to  the  witness 
the  answer  which  the  examiner  wishes  or  expects  to 
lave;  and  smch  a question  is  inadmissible,  because 
e object  of  calling  witnesses  and  examining  them 
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viva  voce  in  open  court  is,  that  the  judge  and  jury 
may  hear  them  tell  their  own  unvarnished  tale  of  the 
circumstances  which  they  are  called  to  attest.  If, 
therefore,  a party  or  his  counsel  were  allowed  to  put 
a question  to  their  own  witness  which  the  latter 
might  answer  by  a mere  affirmative  or  negative,  it  is 
apparent  that  the  evidence  would  be  the  statement  of 
the  party,  and  not  that  of  the  witness.  Such  a course 
would  strike  radically  at  the  credibility  of  aU^  oral 
evidence,  and  therefore  it  is  a sound  and  established 
rule  that,  on  the  examination  in  chief,  leading  ques- 
tions must  not  be  asked. 

The  rule  may  be  exemplified  thus : A.  B.  is  charged 
with  stealing  a watch,  the  property  of  C.  D.  E.  E. 
saw  A.  B.  take  the  watch  from  the  counter  in  C.  D.’s 
shop.  Now,  if  the  counsel  for  the  prosecution,  in 
order  to  prove  the  theft,  were  to  call  E.  F.,  and  ask 
him  “whether  at  such  a time  he  saw  A.  B.  enter 
C.  D.’s  shop,  and  take  the  watch  from  the  counter,” 
it  is  plain  that  such  a question  would  be  leading, 
because  it  would  at  once  suggest  to  the  witness  the 
answer  which  he  was  expected  to  make,  and  the 
prisoner  would  be  convicted  by  an  answer  simply  in 
the  affirmative.  The  answer  to  the  latter  branch  of 
the  question  involves  the  whole  question  of  guilt,  and 
the  substance  of  the  charge.  The  witness  ought, 
therefore,  to  be  asked,  not  whether  he  saw  the  pri- 
soner commit  the  offence,  but  what  he  saw  the 
prisoner  do  at  the  time  when  and  at  the  place  where 
it  is  alleged  that  the  offence  was  committed.^  It  is 
also  to  be  noticed,  that  questions  are  not  objectionable 
as  leading  questions  while  the  examination  is  only 
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introductory  to  ivliat  is  material  (c).  Thus,  in  the 
above  example,  it  would  be  quite  proper,  for  the 
purpose  of  saving  the  time  of  the  court,  to  ask  the 
witness  whether  at  a specified  time  he  entered  C.  D.’s 
shop,  and  even  whether  at  that  time  he  saw  the 
prisoner  there,  and  near  the  counter.  Such  questions 
are  qiute  immaterial,  and  may  therefore  be  put  in 
the  shortest  and  most  direct  manner  possible,  because 
the  answer  cannot  inculpate  the  prisoner  in  any 
proximate  degree,  nor  even  at  aU.  But  when  the 
real  issue  is  approached,  and  when  it  is  sought  to  fix 
giult  on  the  prisoner,  the  witness  must  be  asked,  not 
whether  he  saw  the  prisoner  do  a certain  act,  but 
what  he  saw  the  prisoner  do.  Such  a course  of 
exammation  is  clearly  necessary  to  prevent,  at  least 
m some  measure,  the  possibility  of  collusion  between 
a prosecutor,  or  a party,  and  his  witness. 

t may  be  noticed  in  this  place,  that  where  an 
adverse  party  has  reason  to  suspect  collusion  between 
his  opponent  s witnesses,  or  even  where  he  is  without 
any  ground  of  reasonable  suspicion,  he  may  apply  to 
e court,  in  any  cml  or  criminal  proceeding,  to 
order  all  such  witnesses,  or  any  of  them,  with  the 
exertion  of  the  one  under  examination,  to  leave  the 
court;  and  such  an  order,  although  apparently  not 


(r)  In  India,  by  section  142  of  the  Indian  Evidence  Act  it  is 
p ovided  that  " loading  questions  must  not,  it  objected  to  bv  the 
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absolutely  a matter  of  right,  is  never  refused  to  the 
applicant  (6/).  The  order  does  not  usually  extend 
to  an  attorney  in  the  cause,  nor  to  scientific  wit- 
nesses. If  a witness  remain  in  court  after  such  an 
order,  it  seems  that  be  may  be  attached;  but  his  ew- 
dence  will  be  received,  although  subject  to  strong 
observation  (e). 

The  rule  that  leading  questions  must  not  be  asked 
on  an  examination  in  chief  is  neither  inflexible  nor 
universal.  The  conduct  of  all  viva  voce  examination 
is  at  an  times  subject  to  the  discretion  and  direction 
of  the  judge ; and,  although  he  wiU  enforce  vigdantly 
the  general  rule,  yet  there  are  also  various  cases  in 
which  he  will  suffer  it  to  be  relaxed.  The  foundation 
of  the  rule  is,  that  the  witness  is  favourable  to  the 
party  who  caffs  him.  Whenever,  therefore,  it  appears 
that  the  witness  is  hostile,  or  that  his  evidence  cannot 
be  extracted  by  general  questions  as  to  his  know- 
ledge of  material  facts,  the  judge  may,  and  will, 
permit  the  party,  or  his  counsel,  to  put  a leadmg 
question  to  him  point  blank  as  to  a material  fact, 
and  require  him  to  answer  it  in  the  affirmative  or 
negative.  In  such  a case  an  examination  in  chiet 
frequently  assumes  the  form  of  a cross-examination. 

So,  also,  where  a question  from  its  nature  cannot 
be  put  except  in  a leading  form,  the  judge  will  allow 
it  to  be  put.  Thus,  where  an  offence  is  proved,  a 
prisoner  may  be  pointed  out  to  a witness,  an  t le 


(d)  Southey  v.  Nash,  7 C.  & P.  632;  B.  v. 
307;  s.  V.  R.  v.  Cooh,  13  How.  St.  Tr.  348. 

(g)  Chandler  v.  Horne,  2 M.  & R.  423. 


Murphy,  8 C. 


& P. 
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latter  may  be  asked  whether  the  prisoner  was  the 
man  whom  the  witness  saw  commit  the  offence  (/). 

So,  also,  where  a witness  has  manifestly  or  appa- 
rently forgotten  a circumstance,  and  all  indirect 
attempts  to  recall  it  to  liis  mind  have  failed,  the 
circumstance  may  be  put  to  him  in  a leading  form, 
and  he  may  be  asked  whether  he  remembers  it. 
Thus,  where  a witness  stated  that  he  could  not 
remember  the  names  of  certain  persons,  but  that  he 
should  remember  and  be  able  to  identify  them  if  they 
were  read  to  him.  Lord  Ellenborough  allowed  this 
to  be  done  (y). 

On  this  jirinciple  it  is  allowable  to  hand  a witness 
a memorandum  in  his  own  writing,  containing  an 
account  of  the  disputed  facts,  and  to  ask  him  to 
peruse  it  and  give  his  evidence  from  his  memory,  as 
refreshed  by  his  own  memorandum.  AV^here  such  a 
memorandum  is  used,  the  opposite  counsel  has  a 
right  to  inspect  it,  and  to  cross-examine  the  witness 
on  it(h). 

The  next  important  rule,  under  the  head  of  the 
examination  in  chief,  is  that — 

A witness  must  be  asked  only  questions  of 
fact  which  are  relevant  and  pertinent  to 
the  issue;  and  he  cannot  be  asked  irre- 
levant questions,  or  questions  as  to  his 
own  inferences  from,  or  personal  opinion 
of,  facts. 


(/)  V.  fVatson,  2 Stark.  128. 

(ff)  Acerro  v.  Petroni,  1 Stark.  100. 

(A)  Poe  V.  Perkins,  3 T.  R.  749;  supra,  p.  362. 


454 


LAW  OF  EVIDEXCE. 


The  latter  part  of  this  rule,  and  the  exception  to  it 
in  the  case  of  skilled  or  scientific  witnesses,  was  con- 
sidered in  the  sixth  chapter  of  the  first  part  of  this 
treatise ; and  it  is  sufficient  in  this  place  to  refer  to  it. 


THE  RIGHT  OF  A PARTY  TO  DISCREDIT  HIS  0'S\TST 

WITNESSES. 

The  2^nd  section  of  the  Common  Law  Procedure 
Act,  1854  (17  & 18  Viet.  c.  125),  determines  the  con- 
ditions under  which  a party  to  a civil  proceeding  may 
contradict  by  other  evidence  the  statement  of  a witness 
who  has  proved  unexpectedly  adverse  to  the  party  who 
calls  him.  That  section  enacts  that  a “ party  pro- 
ducing a witness  shall  not  be  allowed  to  impeach  his 
credit  by  general  evidence  of  bad  character  ; but  he 
may,  in  case  the  witness  shall,  in  the  opinion  of  the 
judge,  prove  adverse,  contradict  him  by  other  evi- 
dence, or,  by  leave  of  the  judge,  prove  that  he  has 
made  at  other  times  a statement  inconsistent  with 
his  present  testimony ; but,  before  such  last-mentioned 
proof  can  be  given,  the  circumstances  of  the  supposed 
statement,  sufficient  to  designate  the  particular  occa- 
sion, must  be  mentioned  to  the  witness,  and  he  must 
be  asked  whether  or  not  he  has  made  such  state- 
ment.” In  order  that  a party  may  have  the  benefit 
of  this  section,  the  evidence  of  the  witness  must  not 
only  be  unfavourable,  but  hostile,  to  the  party  who 
calls  him.  In  other  words,  the  judge  must  hold  not 
only  that  the  result  of  the  evidence  is  imfavourable 
to  the  party  who  calls  the  witness,  but  that  the  mode 
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and  tone  in  which  the  evidence  is  given  indicate 
that  the  witness  has  a hostile  feeling  towards  the 
party  who  has  called  him,  believing  the  witness  to 
be  friendly  (i).  The  two  statements  need  not  be 
dii-ectly  conti’adictory  (A). 

The  above  enactment,  by  section  103  of  the  Com- 
mon Law  Procedure  Act,  1854,  extends  to  every 
civil  court  in  England  and  Ireland:  and  by  the 
Criminal  Evidence  and  Practice  Amendment  Act, 

1862,  a similar  provision  is  made  as  to  criminal 
cases  (/). 

A here  a prisoner  calls  a witness  who  criminates 
another  prisoner,  the  latter  has  a right  to  cross- 
examine.  But  it  is  doubtful  whether  the  latter 
has  such  a right  when  the  evidence  is  not  crimi- 
natory (m). 


THE  CEOSS-EXAMINATIOX. 

men  a witness  has  been  examined  in  chief  by 
the  party  who  calls  him,  the  opposite  party,  or  his 
counsel,  has  a right  to  cross-examine  him.  This 
right  is  discretionary,  and  when  the  examination  in 
chief  has  resulted  in  clear,  conclusive,  or  unimpeach-  - 
able  evidence,  it  wiU  be  prudent  for  the  adverse 
party  not  to  claim  his  privilege;  for  cross-examina- 
tion in  such  a case,  instead  of  weakening  the  evi- 
dence, generally  strengthens  and  confirms  it.  So, 


(i)  Greenhough  v.  Eccles,  5 C.  B.,  N.  S.  78G. 
(k)  Jackson  v.  Thomason^  1 B.  & S.  745 
(0  28  & 29  Viet.  c.  18,  s.  3. 

(w)  R,  V,  Rurdett,  Dears,  431. 
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where  the  adverse  party  does  not  dispute  the  truth 
of  his  opponent’s  case,  but  relies  on  a justification  or 
an  excuse,  he  will  not  think  it  desirable,  generally, 
to  cross-examine  a witness. 

As  the  object  of  the  examination  in  chief  is  to  lay 
all  the  material  evidence  of  a case  before  the  court, 
so  the  object  of  cross-examination  is  to  impeach  the 
accuracy,  credibility,  and  general  value,  of  that  evi- 
dence; to  sift,  detect,  and  expose,  discrepancies,  or  to 
elicit  suppressed  facts,  which  weaken  or  qualify  the 
case  of  the  examining  party,  and  support  the  case  of 
the  cross-examining  party.  It  is  therefore,  gene- 
rally, a rule  that  on  cross-examination  an  adverse 
witness  may  be  asked  leading  questions  (w). 

The  reason  for  excluding  leading  questions  on  the 
examination  in  chief,  on  which  the  witness  is  gene- 
rally favourable  to  the  examiner,  does  not  usually 
apply  to  cross-examination,  on  which  the  witness  is 
as  generally  hostile  to  the  cross-examiner.  Accord- 
ingly, on  cross-examination,  a witness  may  be  asked 
in  direct  words  as  to  the  truth  or  falsehood  of  a 
matter  which  bears  substantially  on  the  issue.  Thus, 
in  debt  for  goods,  when  the  defence  is  an  imexpired 
term  of  credit,  a witness  who  proves  the  sale  and  the 
debt  could  not  properly  be  asked  whether  he  sold  a 
particular  description  of  goods  to  the  defendant  at  a 
certain  price,  and  for  present  payment;  but  he  should 
be  asked  separately  whether  he  sold  any  goods  at  all, 
and,  if  so,  what  they  were,  and  what  were  the  terms 
of  payment.  But  on  cross-examination  he  might  be 


(n)  It.  V Hardy,  24  How.  St.  Tr.  765. 
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asked  about  the  goods  specifically  and  by  name,  and 
wliether  it  was  not'  understood  between  the  parties 
that  the  purchaser  was  to  have  a specific  time,  such 
as  a y ear,  of  credit.  But  the  ride  under  considera- 
tion appears  to  be,  and  is  practically,  subject  to  the 
restaction  that  a witness,  even  on  cross-examination, 
can  be, asked  leading  questions  only  if  he  be,  or 
appear  to  be,  adverse  to  the  cross-examiner;  and 
where  the  witness  appears  to  be  favourable  to  him, 
fie  court  will  sometimes,  and  even  frequently,  not 
sutter  even  a cross-examiner  to  lead  his  opponent’s 
witness.  ^ Thus,  on  Hardy’s  ti-ial,  a witness  for  the 
prosecution,  on  evincing  a favourable  disposition  to- 
wards the  prisoner,  was  asked  by  his  counsel  whether 
at  a meeting,  certain  persons  had  not  used  certain 
specified  expressions  which,  if  uttered,  would  have 
been  favourable  to  the  defence.  But  the  court  held 
fiat  in  such  a case  counsel  could  not  put  words  into 
the  wutness  s mouth ; and  Buller,  J„  said ; “ You 
may  lead  a mtness  upon  a cross-examination  to  brine 
him  directly  to  the  point  as  to  the  answer ; but  you 
cannot  go  the  length  of  putting  into  the  witness’s 

In  examining  in  chief,  the  object  of  the  party 
T ^vitness  all  the  material 

>are  that  the  witness  does  not  stand  down  before  the 
itter  has  proved  that  part  of  the  case  which  he  is 
■xpected  to  prove.  Generally,  it  is  desirable  and 


p. 


(o)  24  How.  St.  Tr.  669. 
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proper  to  ask  him  only  such  questions  as  will  confine 
him  to  the  matter  in  issue,  and  such  as  will  elicit  his 
own  personal  and  independent  account  of  it.  Unless 
he  deviate  into  hearsay  or  other  inadmissible  kinds 
of  evidence,  or  unless  he  ramble  into  utterly  irrele- 
vant matters,  it  is  always  the  right,  as  it  is  generaUy 
the  prudent,  course  not  to  interrupt  a witness  when 
examining  him  in  chief.  If  he  be  hostile  or  dis- 
honest, a more  stringent  style  of  examination  may 
be  adopted ; but  if  he  be  favourable,  or  even  adverse, 
but  honest,  a party  will  seldom  lose  anything  by 
suffering  a witness  to  give  his  own  ungaAled  version 
of  a circumstance  ; and  such  a course  will  always  be 
most  satisfactory  to  the  court,  and  most  conducive  to 
the  administration  of  justice.  In  criminal  cases, 
especially  where  a prisoner  is  not  defended,  it  is  the 
practice,  and  probably  the  duty,  of  a prosecuting 
counsel,  to  ask  a witness  questions  which  are  favour- 
able in  their  object  to  the  prisoner ; for  the  duty  of 
a prosecuting  counsel  is  to  lay  all  material  evidence 
impartially  before  the  court,  and  not  to  press  for  a 
conviction. 

In  all  such  cases,  and  in  cross-examination  as  on 
the  examination  in  chief,  the  court  wiU  exercise  its 
discretion  as  to  how  far  it  is  desirable  and  consistent 
with  the  ends  of  justice  to  aUow  a question  to  be 
put  in  a leading  form.  It  has  been  stated,  however, 
by  Alderson,  B.,  that  the  right  to  lead  on  cross-ex- 
amination exists  whether  the  witness  be  favom’able 

or  not  (p).  . 1 • 1 „ 

Great  latitude  is  allowed  in  the  questions  which^ 


(j^)  Parker  v.  Moon,  7 C.  & P.  t08. 
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party  is  permitted  and  entitled  to  ask  on  cross-exami- 
nation, and  lie  will  seldom  be  stopped  bj  the  court 
unless  the  question  be  manifestly  irrelevant  to  the 
case,  and  calculated  neither  to  qualify  the  examina- 
tion in  chief  nor  to  impeach  the  credit  of  the  witness. 
It  is  manifest  that  questions,  which  would  be  clearly 
irrelevant  on  the  examination  in  chief,  may  be  of  the 
highest  importance  when  asked  on  cross-examina- 
tion. Generally,  on  cross-examination  a witness 
may  be  asked  any  question,  the  answer  to  which 
may  have  a tendency  to  aifect  his  credit;  but  he 
wiU  not  always  be  obliged  to  answer  such  questions; 
an  , generally,  he  may  be  asked  questions  which 
affect  his  veracity  or  his  memory;  such  as  whether 
he  has  been  convicted  on  a trial  on  a criminal  charge; 

V lether  he  is  a relation,  or  intimate  friend,  or  under 
any  special  obligation,  to  the  party  who  calls  him  • 
whether  he  be  not  identified  or  connected  with  him 
in  interest ; whether  he  has  not  been  on  terms  of 
enmity  ^yith  the  adverse  party ; and  whether  his 
memory  is  not  defective  generally,  or,  as  to  the  par- 
ticular transaction.  Such  questions  are  within  the 
circumference  of  the  issue,  although  not  within  that 

inner  circle  to  which  the  examination  in  chief  is 
confined. 

When  the  cross-examination  is  rambling,  prolix 
or  irrelevant,  the  court  may  and  will  properly  inter- 
ere  to  stop  it.  But  where  it  is  apparently  irrele- 
vant, and  the  cross-examiner  undertakes  to  show 
su  secjuently  that  the  question  is  material,  it  will 
generally  be  allowed  {q). 


(<Z)  Uaif/h  V.  Belcher,  7 C.  & P.  389. 
X 2 
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Generally  a cross-examination  will  be  lield  irrele- 
vant wliere  it  tends  neither  to  contradict  nor  to 
qualify  the  result  of  the  examination  in  chief,  nor  to 
impeach  the  credit  of  the  witness.  It  is  also  irrele- 
vant in  civil  proceedings,  when  it  is  sought  to  infer 
an  act  of  a party  from  his  dealings  with  a third 
party.  Thus,  in  an  action  for  a nuisance,  the  de- 
fendant’s witness  cannot  be  asked  on  cross-examina- 
tion whether  compensation  for  a similar  nuisance  has 
not  been  paid  f)y  the  defendant  to  a third  person  m 
the  same  position  as  the  plaintiff  (r).  So,  evidence 
of  the  mode  in  which  a party  has  contracted  with 
third  parties  is  no  evidence  of  the  mode  in  which  he^^ 
contracted  with  the  adverse  party  in  a similar  trans- 
action ; and  the  latter  cannot  ask  a witness  on  cross-  , 
examination  as  to  the  terms  on  which  the  party  con- 
tracted with  such  third  parties  (s).  Neither  can  a 
witness  be  asked  as  to  the  statement  or  admission  of 
a third  person,  to  show  that  a liability  belongs  to 
such  third  person,  and  not  to  the  party  charged; 
for  such  evidence  would  be  hearsay  (t).  But  he  may 
be  asked  whether  such  a third  person  is  not  the  per- 
son to  whom  a credit  was  given,  or  who  was  dealt 
with  as  the  party  originally  liable.  And  it  seems 
that  he  might  be  asked  such  a question  as  the  fore- 
going, in  order  to  test  his  memory  or  credibility  (m). 


(7*)  Tennant  v.  Hamilton,  7 Cl.  & F.  122. 

(s)  Hollingham  v.  Head,  4 C.  B.,  N.  S.  388. 

(t)  Watts  V.  Lyons,  6 M.  & G.  1047. 

(74)  Hollingham  v.  Head,  4 C.  B.,  N.  S.  388. 
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ON  IMFEACIIING  THE  CHARACTER  OF  A WITNESS. 

In  order  to  impeach  the  character  of  a witness, 
he  may  be  asked  on  cross-examination  whether  he 
has  committed  any  crime,  or  been  gnilty  of  other 
immoral  conduct ; but  generally,  if  he  answer  in  the 
negative,  the  fact  cannot  be  proved  by  the  cross- 
examiner unless  it  be  material  to  the  issue.  In  other 
cases  the  ansAver  of  the  Avitness  is  conclusive  (:r). 
Generally,  eAudence  of  bad  character  cannot  be 
giA'en ; but  an  exception  to  this  general  rule 
in  cml  proceedings  AA^as  instituted  by  the  Com- 
mon Law  Procedure  Act,  1854,  Avhich  enacts  that 
“ a Avitness  in  any  cause  may  be  questioned  as  to 
Avhether  he  has  been  convicted  of  any  felony  or  mis- 
demeanor; and  upon  being  so  questioned,  if  he  either 
denies  tlie  fact  or  refuses  to  answer,  it  shall  be  lawful 
for  the  opposite  party  to  proA^e  such  conviction  ; and 
a certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and 
conAuction  for  such  offence,  purporting  to  be  signed 
by  the  clerk  of  the  court,  or  other  officer  having  the 
custody  of  the  records  of  the  coiurt  Avhere  the  offender 
was  conA'icted,  or  by  the  deputy  of  such  clerk  or 
officer  (for  Avhich  certificate  a fee  of  five  shillings 
and  no  more  shall  be  demanded  or  taken),  shall  upon 
proof  of  the  identity  of  the  person  be  sufficient  evi- 
dence of  the  said  conAuction,  without  proof  of  the 
signature  or  official  character  of  the  person  appear- 


(ar)  Feret  ?,  Hill,  16  C.  B.  207. 
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ing  to  have  signed  the  same”(y).  This  provision 
has  been  extended  to  criminal  trials  by  the  Criminal 
Evidence  and  Practice  Amendment  Act,  1865  (2'), 
and  has  been  substantially  adopted  in  India  (a). 

If  a witness  be  asked  on  cross-examination  whe- 
ther he  ever  made  a formal  verbal  statement,  as  to 
matters  connected  with  the  issue,  different  to  that 
which  he  has  made  at  the  trial,  and  if  he  answer  in 
the  negative,  evidence  may  be  given  that  he  has 
made  such  a former  statement ; but  it  is  necessary 
to  lay  a foundation  for  such  evidence  by  first  stating 
to  the  witness  all  the  circumstances  under  which  he 
is  supposed  to  have  made  such  a former  and  contra- 
dictory statement,  in  order  that  he  may  have  an 
opportunity  of  refreshing  his  memory,  and  explain- 
ing the  discrepancy  (5).  To  quote  the  words  of 
Alderson,  B.,  “ A witness  may  be  asked  any  ques- 
tion which,  if  answered,  would  qualify  or  contradict 
some  previous  part  of  that  witness’s  testimony,  given 
on  the  trial  of  the  issue,  and,  if  that  question  is  put 
to  him  and  answered,  the  opposite  party  may  then 

contradict  him You  may  ask  him  any 

question  material  to  the  issue,  and  if  he  denies  it 
you  may  prove  that  fact,  as  you  are  at  liberty  to 
prove  any  fact  material  to  the  issue”  (c).  This  prin- 
ciple has  also  been  extended  by  the  Common  Law 
Procedure  Act,  1854,  s.  23,  and  the  Criminal  Evi- 


(y)  17  & 18  Viet.  c.  126,  s.  25. 

(z)  28  & 29  Viet.  c.  18,  s.  6. 

(a)  Ind.  'Ey.  Act,  s.  153. 

(J)  Crowley  v.  Page,  7 C.  & P.  791. 

(c)  Atf.-Oen.  v.  Hitchcoch,  1 Ex.  102. 
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(lence  and  Practice  Amendment  Act,  1865,  s.  4, 
wliich  enact  that  if  a witness  upon  cross-examina- 
tion as  to  a former  statement  made  by  him,  relative 
to  the  subject-matter  of  the  cause,  and  inconsistent 
with  his  present  testimony,  does  not  distinctly  admit 
that  he  has  made  such  statement,  jiroof  may  be 
given  that  he  did  in  fact  make  it ; but,  before  such 
proof  can  be  given,  the  circumstances  of  the  sup- 
posed statement,  sufficient  to  designate  the  particular 
occasion,  must  be  mentioned  to  the  witness,  and  he 
must  be  asked  whether  or  not  he  has  made  such 
statement.” 

In  other  cases,  where  a witness  is  asked  on  cross- 
examination  a question  which  is  not  material  to  the 
subject-matter  of  the  case,  and  which  is  intended 
merely  to  impeach  his  veracity,  it  was  long  doubted, 
and  is  still  doubtfid  in  some  measure,  how  far  evi- 
dence can  be  given  to  contradict  an  answer  to  such 
unmatenal  matter.  There  are  authorities  both  ways  5 
but  the  modern  doctrine  appears  to  be  that,  although 
such  e\ddence  cannot  be  received  to  disprove  a state- 
ment of  the  witness  as  to  an  irrelevant  fact,  it  may 
be  given  in  some  cases  to  contradict  an  answer  to  a 
question  which  tends  to  impeach  his  general  veracity. 

hen  it  is  sought  to  impeach  the  veracity  of  a 
witness,  evidence  cannot  be  given  of  any  particular 
acts  of  falsehood  or  dishonesty,  because  it  is  pre- 
sumed that  a witness  does  not  attend  prepared  to 
rebut  particular  charges,  nor  to  justify  the  wffiole 
course  and  details  of  his  private  life.  A wdtness, 
therefore,  who  is  called,  as  is  allowable,  to  impeach 
the  veracity  of  another  witness,  cannot  be  asked  as 
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to  particular  acts  in  the  life  of  the  impeached  wit- 
ness, but  generally  only  whether  he  would  believe 
him  on  his  oath  (rf ).  In  such  a case  the  party  call- 
ing the  impeached  witness  may  re-establish  his 
character  by  calling  witnesses  to  his  general  good 
character  (e). 

When  it  is  proposed  to  contradict  a former  state- 
ment in  writing  by  a witness,  the  existing  rule  under 
the  Common  Law  Procedure  Act,  1854,  s.  24,  for 
courts  of  civil  judicature,  and  under  the  Criminal 
Evidence  and  Practice  Amendment  Act,  1865,  s.  5, 
for  criminal  courts,  is  the  following:  ‘^A  witness 
may  be  cross-examined  as  to  previous  statements 
made  by  him  in  writing,  or  reduced  into  ™ting,  f 
relative  to  the  subject-matter  of  the  cause,  without  ^ 
such  writing  being  shown  to  him ; but  if  it  is  intended  ^ 
to  contradict  such  witness  by  the  writing,  his  atten-  s| 
tion  must,  before  such  contradictory  proof  can  be  | 
given,  be  called  to  those  parts  of  the  writing  which  J 
are  to  be  used  for  the  purpose  of  contradicting  him;  1 
provided  always,  that  it  shall  be  competent  for  the  J 
judge,  at  any  time  during  the  trial,  to  require  the  J 
production  of  the  writing  for  his  inspection,  and  he  ^ 
may  thereupon  make  such  use  of  it  for  the  purpose  ^ 
of  the  trial  as  he  shall  think  fit”(/).  p 

In  criminal  cases,  where  a prisoner  calls  witnesses  ^ 
only  to  character,  it  is  not  usual  for  the  prosecuting 


(^^)  i2.  T.  Bropham,  4 C.  & P.  392;  B.  v.  Bronm,  36  L.  J.,  ■ 
M.  C.  59. 

(e)  Annesley  v.  Anglesea,  17  How.  St.  Tr.  1430. 

(/)  See  Darly  v.  Ouseley,  1 H.  & N.  1.  ■ 
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counsel  to  cross-examine  them,  although  strictly  he 
has  the  right  to  do  so,  and  he  may  adduce  evidence 
to  rehut  such  evidence  of  good  character  {g). 


THE  RE-EXAMINATION. 

hen  the  cross-examination  of  the  rntness  is* 
concluded,  the  party  who  called  him  has  the  right  to 
re-examine  him  on  all  matters  arising  out  of  the 
cross-examination,  for  the  purpose  of  reconciling  any 
discrepancies  that  may  exist  between  the  evidence 
on  the  examination  in  chief,  and  that  which  has 
been  given  on  cross-examination;  or  for  the  purpose 
of  removing,  or  diminishing,  any  suspicion  that  the 
cross-examination  may  have  cast  on  the  evidence  in 
chief.  But  the  re-examining  counsel  cannot  ask  the 
witness  as  to  new  matter  ; in  other  words,  the  ques- 
tions which  may  be  asked  must  be  exclusively  such 
as  are  connected  with,  and  arise  out  of,  the  cross- 
examination  ; and  no  questions  can  be  asked  on  re- 
examination which  tend  to  introduce  new  e^ddence 
which  might  have  been  given  on  the  examination  in 
chief  (A).  Accordingly,  in  the  Queen's  case,  Lord 
Tenterden,  in  delivering  the  judgment  of  the  court, 
said ; I think  that  counsel  has  a right  upon  re- 
examination to  ask  all  questions  which  may  be 
proper  to  draw  forth  an  explanation  of  the  sense 


(<7)  R.  V.  Rowton,  L.  & C.  620. 
(Ji)  Queen’s  case,  2 B.  &.  B.  297. 


466 


LAW  OF  EVIDENCE. 


and  meaning  of  the  expressions  used  by  the  witness 
on  cross-examination,  if  they  be  in  themselves  doubt- 
ful, and  also  of  the  motive  by  which  the  witness  was 
induced  to  use  those  expressions ; but  I think  he  has 
no  right  to  go  further,  and  to  introduce  matter  new 
in  itself,  and  not  wanted  for  the  purpose  of  explaining 
either  the  expressions  or  the  motives  of  the  witness.” 
It  is  therefore  held  that  a -witness  who  has  been 
cross-examined  as  to  a conversation  with  a party, 
cannot  be  re-examined  as  to  parts  of  the  conversation 
not  connected  with  the  portion  to  which  the  cross- 
examination  referred  (z).  But  where  a party  has 
omitted  to  put  a question  on  the  examination  in 
chief,  a judge  will  usually  put  it,  if  requested  to  do 
so  by  counsel.  The  judge  has  also  a discretionary 
power  to  recall  a witness  at  any  time  for  the  purpose 
of  putting  a question  to  him. 

The  re-examination  practically  closes  the  examina- 
tion of  a witness;  although,  in  rare  cases,  witnesses 
may  be,  and  are,  called  to  justify  the  character  of  an 
impeached  witness,  or  to  impeach  the  character  of 
an  impeaching  witness. 

The  party  who  calls  a witness,  or  who  produces 
any  kind  of  evidence,  gives  the  adverse  party  the 
right  of  reply,  and  he  will  have  no  right  to  re- 
examine a witness  if  the  adverse  party  decline  to 
cross-examine.  In  civil  proceedings,  before  the 
common  law  courts,  counsel,  or  a party,  have  a 
right  to  sum  up  the  evidence  of  their  witnesses 
whenever  they  would  not  otherwise  have  a right  of 


(i)  Prince  v.  Same,  7 A.  & E.  627. 
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reply.  This  is  now  the  practice  under  the  Common 
Law  Procedure  Act,  1854,  the  eighteenth  section  of 
which  enacts  that — “ Upon  the  trial  of  any  cause  the 
addresses  to  the  jury  shall  be  regulated  as  follows: — 
The  party  who  begins,  or  his  counsel,  shall  be 
allowed,  in  the  event  of  his  opponent  not  announcing, 
at  the  close  of  the  case  of  the  party  who  begins,  his 
intention  to  adduce  evidence,  to  address  the  jury  a 
second  time  at  the  close  of  the  case,  for  the  purpose 
of  summing  up  the  evidence;  and  the  party  on  the 
other  side,  or  his  counsel,  shall  be  allowed  to  open 
the  case,  and  also  to  sum  up  the  evidence,  if  any; 
and  the  right  to  reply  shall  be  the  same  as  at 
present.” 

Under  this  section,  when  the  judge  rules  that  there 
is  no  evidence  to  go  to  the  jury,  a party  has  no  right 
to  smn  up  (y).  Unless,  at  the  close  of  the  plaintiff’s 
case,  the  defendant  announce  his  intention  to  adduce 
evidence,  it  seems  that  he  loses  the  right  to  do 
so  (A). 

The  Criminal  Evidence  and  Practice  Amendment 
Act,  1865  (Z),  regulates  the  procedure  in  all  trials 
for  felony  or  misdemeanor  by  the  second  section  as 
follows:  “If  any  prisoner  or  prisoners,  defendant 

or  defendants,  shall  be  defended  by  counsel  {m),  but 


O)  Hodges  v.  Ancrum,  11  Ex.  214. 

{Jt)  Per  Alderson,  B.,  Darby  v.  Ouseley,  1 H.  & N,  3 
(0  28  & 29  Viet.  c.  18. 

(w)  “Counsel”  includes  “attorneys”  in  all  c^ses  where  attor- 
neys are  allowed  by  law  or  by  the  practice  of  any  court  to  appear 
as  advocates  (s.  9). 
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not  otherwise,  it  shall  be  the  duty  of  the  presiding 
judge,  at  the  close  of  the  case  for  the  prosecution,  to 
ask  the  counsel  for  each  prisoner  or  defendant  so 
defended  by  counsel,  whether  he  or  they  intend  to 
adduce  evidence,  and  in  the  event  of  none  of  them 
thereupon  announcing  his  intention  to  adduce  evi- 
dence, the  counsel  for  the  prosecution  shall  be  allowed 
to  address  the  jury  a second  time  in  support  of  his 
case,  for  the  purpose  of  summing  up  the  evidence 
against  such  prisoner  or  prisoners,  defendant  or  de- 
fendants; and  upon  every  trial  for  felony  or  mis- 
demeanor, whether  the  prisoners  or  defendants,  or 
any  of  them,  shall  be  defended  by  counsel  or  not, 
each  or  every  such  prisoner  or  defendant,  or  his  or 
their  counsel  respectively,  shall  be  allowed,  if  he  or 
they  shall  think  fit,  to  open  his  or  their  cases  respec- 
tively; and  after  the  conclusion  of  such  opening  or 
of  all  such  openings,  if  more  than  one,  such  prisoner 
or  prisoners,  or  defendant  or  defendants,  or  their 
counsel,  shall  be  entitled  to  examine  such  vdtnesses 
as  he  or  they  may  think  fit,  and  when  all  the  evidence 
is  concluded,  to  sum  up  the  evidence  respectively;^ 
and  the  right  of  reply,  and  practice  and  course  of 
proceedings,  save  as  hereby  altered,  shall  be  as  at 
present.” 

It  may  be  noticed  before  concluding  this  chapter, 
that  no  action  will  lie  against  a witness  for  what  he 
says  or  does  in  giving  evidence  before  a court  of 
justice  ; public  policy  requiring  that  witnesses  should 
give  their  testimony  free  from  any  fear  of  being 
harassed  by  an  action  on  an  allegation,  whether  true 
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or  false,  that  they  acted  from  malice.  The  House  of 
Lords  recently  held  that  this  privilege  extends  to  a 
witness  compellable  and  required  to  attend  and  give 
evidence  before  a court  of  inquiry,  held  under  the 
(jlueen’s  Regulations  (n). 


(re)  Dawkbis  v.  Lord  Rokehy,  23  W.  R.  931 
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CHAPTER  III. 

ON  THE  SUBSTANCE  OF  THE  ISSUE. 

It  is  enough  if  only  the  substance  of  the  issue 
be  proved. 

In  other  words,  a party  will  have  proved  suffi- 
ciently his  case  if  he  establish  substantially  his  alle- 
gations ; and  he  will  not  be  prejudiced  by  failing  to 
prove  matter  which  is  unnecessary  to  support  his 
claim,  and  which  may  therefore  be  disregarded  as 
surplusage.  Grenerally,  allegations  which  are  intro- 
ductory and  explanatory  may  be  treated  as  matter 
of  mere  inducement,  and  consequently  as  surplus- 
age (a).  But  it  is  not  every  unnecessary  allegation 
which  may  be  treated  as  surplusage  ; for  irrelevant 
matter  may  be  so  connected  and  incorporated  with 
essential  matter,  as  to  render  them  legally  insepa- 
rable ; and  where  this  is  so  the  irrelevant  matter 
must  be  proved. 

If  words  wffiich  are  without  meaning,  or  which 
have  been  introduced  by  mistake,  be  inserted  in 
pleadings,  they  have  been  struck  out  as  suiplusage  at 
common  law  (5).  So,  in  tort  involving  a claim  for  a 
sum  certain,  it  is  immaterial  that  the  sum  due,  as 


(a)  Ricketts  v.  Saltvay,  .3  B.  & Aid.  323. 
(J)  King  v.  Pippett,  1 T.  R.  235. 
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proved,  is  less  than  the  sum  claimed  (c):  but  where 
a contract  is  set  out  by  the  plaintiff  in  his  pleadings, 
unless  it  be  truly  stated,  he  cannot  recover  : and  so,  if 
a plaintiff  profess  to  set  out  a title,  he  must  set  it  out 
correctly  (^d).  It  is  also  held,  that  a contract  is  en- 
• tire  in  it«  nature,  and  must  be  proved  as  laid  (e). 
These  principles  are  best  illustrated  by  the  leading 
case  of  Bristoio  v.  Wright  (/),  which  Avas  an  action 
by  a landlord  against  sheriffs,  for  taking  in  execution 
the  goods  of  his  tenant  Aiuthout  satisfying  him  for  a 
year’s  rent,  which  Avas  due;  and  the  declaration 
stated  a demise  for  a year  on  reservation  of  a rent 
payable  quarterly ; but  at  the  trial  there  Avas  no  evi- 
dence of  the  times  of  payment.  It  was  urged  that 
the  contract  was  not  the  gist  of  the  action,  and  that 
the  plaintiff  Avas  entitled  to  retain  a verdict,  on  having 
shown,  as  he  had,  that  a year’s  rent  Avas  in  arrear. 
But  the  Court  directed  a judgment  of  nonsuit ; and 
Lord  Mansfield,  in  deliA^ering  it,  although  he  had 
thought  the  plaintiff’s  case  sufficiently  established  on 
:nal,  expressly  abandoned  that  opinion . He  said : — 

I am  convinced  that  it  is  better  for  the  sake  of  jus- 
cice  that  the  strict  rule  should  in  this  case  prevail. 

I have  always  thought,  and  often  said,  that  the  rules 
ff  pleading  are  founded  on  good  sense.  Their  objects 
ire  precision  and  brevity.  It  is  easy  for  a party  to 
state  his  cause  of  action.  If  it  is  founded  on  a deed, 
le  need  not  set  forth  more  than  that  part  which  is 


(c)  Grvinnett  v.  Phillips,  3 T.  R.  C43. 

Per  Lord  Kenyon,  3 T.  R.  G43. 

(e)  Per  Bnller,  J.,  3 T.  R.  643. 

(/)  Dongl.  606;  1 Sra.  L.  C.  223. 
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necessary  to  entitle  him  to  recover.  . . It  certainly 

was  not  necessary  to  allege  this  part  of  the  lease  that 
relates  to  the  time  of  payment,  in  order  to  maintain 
the  action.  But  since  it  has  been  alleged,  it  was  ne- 
cessary to  prove  it.  The  distinction  is  between  that 
which  may  be  rejected  as  surplusage,  and  what  can- 
not. When  the  declaration  contains  impertinent 
matter,  foreign  to  the  cause,  and  which  the  master 
on  a reference  to  him  would  strike  out  (irrelevant 
covenants  for  instance),  that  will  be  rejected  by  the 
court,  and  need  not  be  proved.  But  if  the  very 
ground  of  the  action  is  misstated,  as  where  you  un- 
dertake to  recite  that  part  of  a deed  on  which  the 
action  is  founded,  and  it  is  misrecited,  that  will  be 
fatal.  For  then  the  case  declared  on  is  different 
from  that  which  is  proved,  and  you  must  recover 
secundum  probata  et  allegata.  . . In  the  present 

case  the  plaintiff  undertakes  to  state  the  lease,  and 
states  it  falsely.”  This  doctrine  has  been  hirther 
stated  by  Lord  Ellenborough “ With  respect  to 
what  averments  are  necessary  to  be  proved,  I take 
the  rule  to  be  that,  if  the  whole  of  an  averment  may 
be  struck  out  withdut  destroying  the  plaintiff’s  ngbt 
of  action,  it  is  not  necessary  to  prove  it;  but  otherAvise 
if  the  whole  cannot  be  struck  out  without  getting  n 
of  a part  essential  to  the  cause  of  action ; foi 
though  the  averment  may  be  more  particular  t am 
need  have  been,  the  whole  must  be  proved,  or  t e 

plaintiff  cannot  recover’  (^).  ^ „ 

Accordingly,  where  an  averment  can  be  got  rid 


(^)  WilHaMSon,  v.  Allison,  2 East,  462. 


ON  THE  SUBSTANCE  OF  THE  ISSUE. 


473 


without  injiiiy  to  the  pleadings,  and  where  it  can 
be  treated  as  merely  a statement  involving  needless 
particidarity,  it  may  be  struck  out  in  civil  or 
criminal  pleadings  (/s).  Thus,  where  a plaintiff, 
declaring  in  tort  on  a warranty,  alleged  that  the 
defendant  knew  the  goods  sold  to  be  unfit  for  sale, 
the  court  held  that  the  warranty  alone  entitled 
the  plaintiff  to  recover,  without  proof  that  the 
defendant  knew  the  goods  to  be  unfit,  &c.  (z). 
So,  in  tort  against  a sm-geon  for  mistreating  the 
plaintiff,  it  has  been  held  unnecessary  to  jDrove  an 
a\  erment  that  the  defendant  was  employed  by  the 
plaintiff,  on  evidence  that  the  plaintiff  submitted  to 
the  defendant’s  treatment  (A).  But  in  contract  it 
would  be  necessary,  as  already  stated,  to  prove  the 
averment. 

A plea  of  tender  is  proved  sufficiently  by  evidence 
of  tender  of  a larger  sum  than  that  mentioned  in  the 
plea  ( /);  but  if  the  plaintiff  reply  that,  after  the  cause 
of  action  accrued,  and  before  the  tender,  he  demanded 
the  sum,  a demand  of  the  precise  sum  tendered  must 
be  proved  (m).  So,  a plea  of  payment  in  accord  and 
satisfaction  is  proved  by  proof  of  jiayment  of  a sum 
sufficient  to  cover  the  plaintiff’s  real  demand  (zz). 

In  slander  it  is  enough  to  prove  the  material 
words  on  the  record:  and  where  there  are  several 


(h)  Per  Coleridge,  J.,  S7iearm  v.  JBurnai'd,  10  A.  & E.  596. 

(i)  ^yUlianigon  V.  Allison,  2 

(i)  Gladnell  v.  Steggel,  5 Bing.  N.  C.  733. 

(Z)  Dean  v.  James,  4 B.  & Ad.  546. 

(»0  Itixers  v.  Griffiths,  5 B.  & Aid.  630. 

(w)  Falcon  v.  Benn,  2 Q.  B.  314. 
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actionable  words  it  is  enough  to  prove  some  of 
them(o).  But  it  is  not  enough  to  prove  merely 
equivalent  words  (p). 

In  case  for  disturbing  the  plaintiff’s  commonable 
rights  by  putting  cattle  on  the  land,  the  defendant 
pleaded  common  appurtenant,  and  the  plaintiff  re- 
plied that  all  the  said  cattle  were  not  commonable, 
&c.,  it  was  held  that  the  plea  was  supported  by 
proof  that  some  of  the  defendant’s  cattle  on  the  land 
were  commonable,  and  that  the  plaintiff  could  not 
insist  on  a surcharge  (q).  But  where,  in  trespass  to 
a close,  the  defendant  pleaded  a licence  to  erect  and 
maintain  a wall  on  the  locus  in  quo,  and  proved  a 
licence  to  erect  but  not  to  maintain,  the  verdict  was 
directed  against  him  (r).  And  where  to  an  action 
on  a bill  it  was  pleaded  that  it  was  accepted  for  hops 
which  were  to  be  delivered  according  to  sample,  and 
that  plaintiff  had  not  delivered  them  according  to 
sample,  nor  any  hops  whatever , the  words  in  italics 
were  struck  out  {s). 

It  will  be  seen  from  the  above  cases  that  the 
doctrine  as  to  what  is,  or  what  is  not,  of  the  substance 
of  the  issue  is  partly  obscure  and  unsatisfactory;  but 
the  large  powers  of  amendment  which  judges  now 
have,  and  which  wiU  be  considered  in  the  next 
chapter,  render  the  question  less  important  than  it 


(o)  Compagnol  v.  Martin,  2 W.  Bl.  790. 

(j?)  Per  Lawrence,  J.,  Williamson  v.  Allison,  2 East,  447. 
(jg)  Brown  v.  Jenhins,  6 A.  & E.  911. 

(r)  Alexander  t.  Bonin,  4 Bing.  N.  C.  799. 

(s)  Wells  V.  Hopkins,  6 M.  & W.  7. 
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was.  But  since  amendments  are  conceded  ex  gratia, 
and  not  ex  dehito  justitice,  it  still  deserves  attention. 

A similar  ride  exists  in  Equity,  where  it  has  been 
held  that  only  the  substance  of  the  case  as  made  by 
the  pleadings  need  be  proved.  Therefore  a plaintiff 
need  only  prove  so  much  of  the  allegations  in  his  bill 
as  would  entitle  him  to  a decree;  e.  g.,  in  a bill  for 
an  account,  it  is  only  necessary  to  prove  that  the 
defendant  is  an  accoimting  party,  without  any  evi- 
dence as  to  the  items  of  the  account  (^).  But  a 
Court  of  Equity  will  sometimes,  instead  of  dismiss- 
ing  the  bill  when  the  plaintiff  has  from  negligence 
or  inadvertence  omitted  to  prove  some  fact  which  is 
necessary  to  support  his^  case,  permit  him  to  supply 
the  defect  by  proving  that  fact,  and  will  give  leave 
for  that  pimpose  previous  to  the  hearing  {u),  or  order 
the  cause  to  stand  over  (a:),  or  make  a decree  as  to 
the  part  of  the  case  which  is  ready  for  decision, 
giving  liberty  to  prove  the  rest  (y),  or  make  a decree 
subject  to  the  production  of  proper  evidence  to  the 
registrar  (2:).  The  cases  on  the  subject  of  defective 
evidence  are  collected  in  Seton  on  Decrees,  p.  1117. 
But,  as  Lord  Cottenham  observed  in  Marten  v. 
Pi'  hichelo  (a),  it  is  next  to  impossible  to  reconcile 
them  or  to  extract  any  principle  upon  which  any 
fixed  rule  can  be  founded. 


(t)  Law  T.  Hunter,  1 Euss.  100. 
in)  Douglas  v.  Archbutt,  23  Beav.  293. 
(«)  Davidson  v.  Foley,  3 B.  C.  C.  604. 
(y)  Lechmere  v,  Brasier,  2 J.  & W.  289. 
(«)  Owen  V.  Thomas,  3 M.  & K.  353. 

(a)  Cr.  & Ph.  261. 
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The  rule  that  it  is  enough  to  prove  the  substance 
of  the  issue  holds  still  more  strongly  in  criminal  than 
in  civil  cases.  Thus,  where  a defendant  was  in- 
dicted for  that  he  had  composed,  printed,  and  pub- 
lished a libel,  only  publication  was  proved;  but 
Lord  Ellenborough  said  that  this  warranted  a con- 
viction, and  added : ""  If  an  indictment  charges  that 
a defendant  did,  and  caused  to  be  done,  a particular 
act,  it  is  enough  to  prove  either.  This  distinction 
runs  through  the  whole  of  the  criminal  law,  and  it  is 
invariably  enough  to  prove  so  much  of  the  indictment 


as  shows  that  the  defendant  has  committed  a sub- 
stantive crime  therein  specified”  (Z>).  So,  on  an 
indictment  for  two  connected  felonies,  the  prisoner 
may  be  acquitted  of  one  and  convicted  of  the  other ; 
as,  where  he  is  charged  with  burglary  and  steahng, 
he  may  be  acquitted  of  the  burglary  and  convicted 
of  the  stealing,  and  vice  versa  (c);  or  on  a charge  of 
murder,  he  may  be  convicted  of  manslaughter,  for 
the  unlawful  killing  is  the  substance  of  the  charge, 
and  the  malice  is  only  matter  of  aggravation  {d). 
So,  if  a prisoner  be  charged  with  killing  with  a 
dagger,  it  will  be  sufficient  if  the  evidence  prove  a 
killing  with  a stick ; or  if  he  be  charged  with  kilfing 
with,  one  kind  of  poison,  and  the  evidence  prove  a 
killing  Avith  another.  But  if  the  charge  be  for  kill- 
ing  by  poison,  and  the  evidence  prove  death  by  a 
weapon  or  a blow,  this  will  be  a fatal  variance ; for 


s 


(J>)  R.  V.  Hunt,  2 Camp.  583. 

(c)  2 Hale,  P.  C.  302. 

(d)  Maclialley's  case,  9 Rep.  676. 
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a prisoner  cannot  be  expected  to  be  prepared  with 
evidence  to  refute  a charge  so  totally  distinct  from 
that  which  is  laid  in  the  indictment.  So,  where  A. 
is  charged  with  giving  a mortal  blow ; and  B.  and 
C.  being  present,  aiding  and  abetting;  the  indict- 
ment will  warrant  a conviction,  although  the  evi- 
dence prove  B.  to  have  given  the  blow,  and  A.  and 
C.  to  have  been  present,  aiding  and  abetting ; for  all 
are  principals,  and  the  blow  is  the  blow  of  them  all. 
But  if  two  are  charged  as  princijDals,  and  one  appear 
to  be  only  an  accessory,  he  must  be  acquitted,  for  the 
legal  offences  in  this  case  are  different. 

If  an  averment  be  essentially  descriptive  of  the 
substantial  charge,  it  must  be  proved.  Thus,  on  an 
indictment  for  stealing  live  turkeys,  a prisoner  can- 
not be  convicted  of  stealing  dead  turkeys  (e).  And 
on  an  indictment  for  obtaining  money  or  goods  by 
false  pretences,  the  pretence  Tvhich  really  operated 
on  the  prosecutor’s  mind  must  be  alleged  in  the  in- 
dictment (/). 


(e)  R.  V.  Edwards,  K.  & R.  497. 
(/)  R.  V.  Bxdmer,  L.  & C.  476. 
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CHAPTEK  IV. 

ON  VAEIANCES  AND  AMENDMENTS. 

Not  only  is  it  necessary  that  the  substance  of  the 
case  made  by  each  party  should  be  proved,  but  that 
the  case  proved  should  be  substantially  the  same  as 
that  stated  on  the  record.  When  this  rule  is  violated, 
the  party  on  whom  the  burden  of  proof  lies  must 
submit  to  an  adverse  decision.  In  this  case  there  is 
said  to  be  a variance  between  the  matter  alleged 
and  the  matter  proved ; and  whenever  the  matter  so 
alleged  was  not  proved  and  could  not  at  common 
law  be  struck  out,  or  passed  over  as  surplusage,  the 
consequences  were  those  which  have  just  been  stated. 
Therefore  the  same  agreement  as  stated  upon  the 
record  must  be  proved  by  the  eiddence,  for  if  it 
differs  the  variance  is  a fatal  one  (a);  but  equity 
would  sometimes,  in  special  cases  when  an  agreement 
is  admitted  by  the  answer  different  to  the  one  alleged 
in  the  bill,  permit  the  plaintiff  to  abandon  the  latter 
agreement  and  adopt  the  former  (d).  The  rule  pre- 
viously alluded  to  still  remains  the  same,  having 
been  established  to  check  the  carelessness  and  laxity 
of  pleaders,  to  save  the  time  of  the  courts,  and  to 


(a)  Legh  t,  Haverfield,  6 Ves.  452. 

( J)  Per  Lord  Kedesdale,  Lindsey  y.  Lynch,  2 Sell.  & L.  1. 
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prevent  parties  who  came  prepared  with  evidence  to 
meet  one  kind  of  issue  from  being  prejudiced  by 
being  suddenly  called  on  to  meet  a different  issue, 
therefore  a material  variance  between  the  issue  and 
the  evidence  will  be  fatal  to  the  party  who  is 
responsible  for  the  proof  of  the  issue.  But  as  the 
operation  of  this  rule  was  found  to  work  great  hard- 
ship in  its  original  shape,  even  when  qualified  by 
the  principles  of  surplusage,  several  statutes  have 
been  passed  within  the  last  forty  years,  by  which, 
ultimately,  almost  unlimited  powers  of  amending 
records  were  given  to  the  Common  Law  Judges 
whenever  they  are  of  opinion  that  the  justice  of  the 
case  requires  such  intervention. 

The  first  of  these  acts  (9  Geo.  4,  c.  15);,  commonly 
called  Lord  Tenterden’s  Act,  gave  judges  a discre- 
tionary power  of  amending  a record  at  trial  only 
where  there  was  a variance  between  the  record  and 
wi'itings,  or  printed  matter,  adduced  in  evidence. 
It  was  fofiowed  by  the  3 & 4 Will.  4,  c.  42,  which, 
after  referring  in  the  preamble  to  the  previous  act, 
extended  the  privilege  of  amending  in  civil  cases  by 
giving  the  judges  power  of  amending  where  the 
variance  is  between  the  record  and  the  proof,  whether 
written  or  oral,  of  civil  issues,  or  on  quo  warranto 
or  mandamus,  or  in  any  contract,  custom,  prescrip- 
tion, name,  or  other  matter,  in  any  particular  or 
particulars  in  the  judgment  of  the  court,  not  material 
to  the  merits  of  the  case.  Then  came  the  Common 
Law  Procedure  Act  of  1852,  which,  after  reciting 
that  “ the  power  of  amendment  now  vested  in  the 
courts  and  the  judges  thereof,  is  insufficient  to 
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enable  tliem  to  prevent  tlie  failure  of  justice,  by 
reason  of  mistakes  and  objection  of  form,”  enacts 
that — 

It  shall  be  lawful  for  the  Superior  Courts  of 
Common  Law,  and  every  judge  thereof,  and  any 
judge  sitting  at  Nisi  Prius,  at  all  times  to  amend  all 
defects  and  errors  in  any  proceeding  in  civil  causes, 
whether  there  is  anything  in  writing  to  amend  by 
or  not,  and  whether  the  defect  or  error  be  that  of 
the  party  applying  to  amend,  or  not;  and  all  such 
amendments  may  be  made  wdthout  costs,  and  upon 
such  terms  as  to  the  court  or  judge  may  seem  fit; 
and  all  such  amendments  as  may  be  necessary  for 
the  purpose  of  determining  in  the  existing  suit  the 
real  question  in  controversy  between  the  parties, 
shall  be  so  made”  (c). 

A similar  provision,  in  nearly  the  same  words,  is 
found  in  the  Common  Law  Procedure  Act,  1854, 
by  which*  the  superior  courts  and  judges  sitting  at 
Nisi  Prius  are  empowered  “at  all  times  to  amend  all 
defects  and  errors  in  any  proceedings  under  the  pro- 
visions of  this  act;”  and  it  is  also  directed  that  such 
amendments  “ as  may  be  necessary  for  the  purpose 
of  determining,  in  the  existing  suit,  the  real  question 
in  controversy  between  the  parties,  shall  be  so  made, 
if  duly  applied  for”(t^),  and  this  provision  is  repeated 
in  the  Common  Law  Procedure  Act,  1860  (e). 

These  tliree  statutes  do  not  appear  to  have  had 


(c)  16  & 16  Viet.  c.  76,  s.  222. 
(^d)  17  & 18  Viet,  e.  125,  s.  96. 
(e)  23  & 24  Viet.  e.  126,  s.  36. 
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the  effect  of  repealing  the  previous  statutes,  but 
they  virtually  rendered  them  unnecessary. 

The  rules  of  the  Coirrt  of  Chancery  as  to  amend- 
ments of  pleadings  were  shortly  as  follows The 
plaintiff  might  obtain  an  order  as  of  com’se  to 
imend  his  bill  at  any  time  before  answer,  without 
lotice  to  the  defendant.  He  might,  also,  within 
our  weeks  after  answer,  where  there  was  but  one,  or 
dter  the  last  of  the  answers,  if  there  were  several, 
•btain  one  order  of  course  to  amend;  but  in  all  other 
■ases,  if  he  desired  to  amend  his  bill  after  answer, 
e must  obtain  a special  order  to  amend  by  summons 
1 chambers,  the  application  being  supported  by 
davit.  After  the  evidence  was  closed,  no  new 
negation  could  be  introduced  or  material  fact  put 
I evidence  which  was  not  so  before.  Sometimes 
le  court,  at  the  hearing,  would  order  a cause  to 
and  over,  with  liberty  to  the  plaintiff  to  perfect  his 
-se  by  amendment,  or  woidd  permit  the  prayer  ot 
e biU  to  be  amended  so  as  to  be  more  consistent 
th  the  case  as  stated.  A plaintiff  was  not  per- 
tted  to  take  advantage  of  the  order  to  amend  to 
ange  his  case  entirely  (/),  nor  to  strike  out  any 
rtion  o the  bill  so  as  to  occasion  costs  to  the 
.endant,  which  could  not  be  awarded  to  him  at 
^ earing,  under  the  penalty  of  being  ordered  to 
r such  costs  when  taxed.  Hor  could  he,  if  he 
no  title  to  maintain  the  suit  at  the  time  he  filed 


f)  Smith  V.  Smith,  G.  Cooper,  141  ; 
615. 


and  cf.  Allen  v.  Spring, 


Y 
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his  bill,  but  acquired  one  subsequently,  introduce 

such  new  title  by  amendment  (^).  ^ 

So  when  a good  ground  of  defence  was  disclosed 
by  a plea,  but  was  informally  pleaded,  the  court 
would  give  leave  to  amend  the  idea,  and  sometimes 

to  plead  de  novo  {h).  _ 

An  answer  in  Chancery  being  put  in  on  oath 

woidd  not  be  allowed  to  be  amended  unless  under 
exceptional  circumstances  ( 0-  The  modern  practice 
was  to  aUow  a supplemental  answer  to  be  put  in. 
AVhen  there  was  a clerical  error,  or  a mistake  m 
a name,  or  a mistake  as  to  fact,  or  when  any 
important  matter  had  come  subsequently  to  the 
knowledge  of  the  defendant,  the  answer  has  been 
allowed  to  be  amended,  or  a supplemental  one 

^ For  the  future  practice  as  to  amendments  of 
pleadings  we  must  look  to  Order  XXVII.  of  the 
new  Rides  of  Court,  the  first  six  rules  of  which 

Order  are  as  follows: 

«(1.)  The  court  or  a judge  may  at  any  stage  ot 
the  proceedings  allow  either  party  to  alter  his  state- 
ment of  claim,  or  defence,  or  reply;  or  may  order  to 
be  struck  out  or  amended  any  matter  m such  state- 
ments respectively  which  may  be  scandalous,  or 
which  may  tend  to  prejudice,  embarrass,  or  de  a} 


(^)  Evans  v.  BagsTiaw,  L.  K.,  6 Ch.  340;  39  L.  J.,  Ch.  145;  1 
W.  R.  657. 

(7i)  Dan.  Cli.  Prac.  ch.  xv.  s.  9. 

(i)  Ibid.  ch.  xvii.  s.  6. 
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tlie  fair  trial  of  tlie  action,  and  all  such  amendments 
shall  be  made  as  may  be  necessary  for  the  purpose 
of  determining  the  real  questions  or  question  in  con- 
troversy between  the  parties. 

“ (2.)  The  plaintiff  may,  without  any  leave,  amend 
his  statement  of  claim  once  at  any  time  before  the 
expiration  of  the  time  limited  for  reply,  and  before 
replying ; or  where  no  defence  is  delivered,  at  any 
time  before  the  expiration  of  four  weeks  from  the 
appearance  of  the  defendant  who  shall  have  last 
appeared. 

‘^(3.)  A defendant  who  has  set  up  in  his  defence 
any  set-off  or  counter  claim  may,  without  any  leave, 
amend  such  set-off  or  counter  claim  at  any  time 
before  the  expiration  of  the  time  allowed  him  for 
pleading  to  the  reply,  and  before  pleading  thereto,  or 
in  case  there  be  no  reply,  then  at  any  time  before 
the  expiration  of  twenty-eight  days  from  the  filing 
of  his  defence. 

“ (4. ) Where  any  party  has  amended  his  pleading 
under  either  of  the  last  two  preceding  rules,  the 
opposite  party  may,  within  eight  days  after  the 
delivery  to  him  of  the  amended  pleading,  apply  to 
the  coui-t  or  a judge  to  disallow  the  amendment,  or 
any  part  thereof,  and  the  court  or  judge  may,  if 
satisfied  that  the  justice  of  the  case  requires  it,  dis- 
allow the  same,  or  allow  it,  subject  to  such  terms  as 
to  costs  or  otherwise  as  may  seem  just. 

(5.)  Where  any  party  has  amended  his  pleading 
under  Ilules  2 or  3 of  this  Order,  the  other  party 
u^ay  apply  to  the  court  or  a judge  for  leave  to  plead 

Y 2 
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or  amend  his  former  pleading,  within  such  time  and 

upon  such  terms  as  may  seem  just. 

“(6.)  In  all  cases  not  provided  for  by  the  pre- 
ceding rules  of  this  Order  application  for  leave  to 
amend  any  pleading  may  be  made  by  either  party  to 
the  court  or  a judge  in  chambers,  or  to  the  judge 
at  the  trial  of  the  action,  and  such  amendment  may 
be  allowed  upon  such  terms  as  to  costs  or  othervdse 
as  may  seem  just.” 

As  some  guide  to  forming  an  opinion  upon  what 
amendments  are  hkely  to  be  permitted  under  these 
rules,  it  wiU  be  desirable  to  give  some  of  the  cases 
decided  under  the  previous  statutes. 

In  the  following  cases  amendments  were  allowed 

under  3 & 4 Will.  4,  c.  42 : 

In  Hanhury  v.  Ella{n),  shortly  after  the  passing  o 
this  statute,  the  plaintiff  declared  on  a promise  by  the 
defendant  to  pay  for  goods  supphed  to  C.,  and  the 
evidence  proved  only  that  the  defendant  guaranteed 
the  payment.  This  was  held  a variance,  but  leave 
to  amend  was  given  by  substituting  a promise  to 
guarantee  in  the  place  of  the  promise  to  pay.  It  was 
argued  against  the  amendment,  that  this  was  preju- 
dicing the  defendant  by  calling  on  him  to  disprove  a 
totally  different  contract  from  that  alleged.  But  the 
court  supported  the  amendment,  and^  held  that  the 
variance  was  not  material  to  the  merits  of  the  case. 
So,  in  slander,  where  the  plea  was  not  guilty,  and 
the  declaration  charged  the  defendant  with  affirming 


(?i)  1 A.  & E.  61. 
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the  slander;  and  tlie  evidence  proved  only  that  the 
defendant  had  stated  that  he  had  heard  that  the  sub- 
stance of  the  slander  was  in  circulation ; the  variance 
was  amended,  and  Tindal,  C.  J.,laid  down  the  general 
spirit  of  the  statute  in  the  following  words  (o): — 
do  not  agree  that  the  23rd  section  of  the  3 & 4 
'W  ill.  4,  c.  42,  is  to  be  strictly  construed.  I should 
rather  say  that  it  ought  to  receive  a liberal  interpre- 
tation. The  object  of  the  Legislature  in  passing  the 
statute  being  to  prevent  the  necessity  of  multiplying 
counts,  it  would  be  unjust  to  tie  a plaintiff  down- to 
the  restrictions  imposed  by  the  new  rules  of  pleading, 
if  he  were  not  at  the  tiial  to  have  the  full  benefit  of 
the  power  of  amendment  intended  to  be  conferred  by 
this  section.  It  may  be  difficult  to  give  any  precise 
meaning  to  the  words  ^ merits  of  the  case,’  when 
applied  to  an  action  like  the  present ; but  they  seem 
to  intend  the  substantial  matter  which  the  parties 
come  to  try.  The  other  words,  ^ prejudiced  in  the 
conduct  of  his  action’  are  capable  of  a clearer  expla- 
nation. Here,  I cannot  see  how  the  defendant  could 
possibly  be  prejudiced  in  his  defence  by  allowing 
this  amendment  to  be  made;  for  any  witness  called 
in  support  of  the  plea  of  not  guilty,  might  disprove 
the  one  form  of  expression  as  well  as  the  other.  If 
the  defendant  wished  to  plead  a justification,  or  if  he 
were  taken  by  surprise,  the  judge  was  authorized  to 
postpone  the  trial.  It  cannot  be  said  that  the  de- 
fendant was  prejudiced  in  respect  of  the  amount  of  the 
damages  by  the  words  laid  in  the  declaration;  for  it 


(o')  Smith  V.  Knorcelden,  2 M.  & G.  663. 
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was  tlie  words  proved  which  were  left  to  the  jury. 

It  seems  to  me  that  this  case  is  clearly  within  the 
statute,  and  that  the  amendment  should  be  allowed, 
on  payment  of  costs.” 

Accordingly,  where  the  declaration  stated  a promise 
to  lay  out  money  on  an  annuity,  and  the  evidence 
proved  a promise  to  lay  out  on  government  security, 
the  court  held  that  the  defendant  could  not  be  preju- 
diced by  an  amendment  ( p).  So,  a plea  to  an  action 
on  a bill  which  set  up  that  it  was  given  for  a gambling 
consideration  has  been  amended  by  substituting  the 
name  of  another  game  for  that  alleged  in  the  idea  (</). 
In  this  case,  Kolfe,  B.,  stated  the  test  of  the  propriety 
of  an  amendment  to  be  this  “ Supposing  the  party 
comes  with  evidence  that  would  enable  him  to  meet 
the  case  as  it  stands  on  the  record  unamended,  would 
the  same  enable  him  to  meet  it  as  amended?  If 
so,  the  judge  ought  to  allow  the  amendment ; but 
not  otherwise.  The  only  guide  which  a judge  at 
Nisi  Prius  can  have  as  to  making  an  amendment,  is 
that  pointed  out  by  the  act,  namely,  whether  the 
amendment  is  or  is  not  to  correct  a misstatement, 
not  material  to  the  merits  of  the  case,  and  by 
which  the  opposite  party  cannot  have  been  preju- 
diced” (r).  . 

Amendments  have  been  allowed  at  trial,  im  er 

this  act,  even  when  the  variance  involved  a pomt  on 
which  an  opposite  party  had  previously  given  notice 


{p)  Gurford  v.  Sagley,  3 M.  & G.  781. 
{q)  Coohe  v.  Stratford,  13  M.  & W.  379. 
(r)  Per  Kolfe,  B.,  13  M.  & W.  387. 
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that  he  should  insist,  and  oppose  any  amendment (.9). 
The  judge  in  such  a case  only  considered  whether 
or  not  the  merits  of  the  case  were  affected  by  the 
alteration  (^). 

A count  on  a waiTanty  that  a horse  was  absolutely 
sound,  has  been  amended  by  adding  the  words  ex- 
cept in  one  foot”  (u). 

In  breach  of  promise  of  marriage,  the  declaration 
stated,  that  in  consideration  that  the  plaintiff  would 
go  from  T.  to  L.,  and  marry  the  defendant,  the 
defendant  promised,  &c. ; no  evidence  of  the  transit 
from  T.  to  L.  It  was  held,  that  the  declaration  was 
rightly  amended  into  a promise  to  go  to  L.,  and  that 
the  evidence  of  the  consideration  was  sufficient  (x). 

A contract  to  carry  has  been  altered  into  a contract 
to  transmit  as  a wharfinger  (y). 

Where  the  declaration  stated  a demise  executed 
by  B.  and  L.,  and  the  evidence  was  that  B.  and  L. 
had  been  parties  to  the  deed,  but  that  L.  had  died 
before  it  was  executed;  the  Court  held  that  the 
record  was  rightly  amended  by  striking  out  L.’s 
name  (z). 

In  false  imprisonment,  the  defendant  pleaded  that 
certain  property  had  been  stolen  from  him  by  some 
person  unknown,  and  had  been  found  in  the  plain- 
tiff’s house ; that  defendant  had  probable  cause  to 


(s)  Gayler  v.  Farrant,  4 Bing.,  N.  C.  28G. 

(t)  Whitrcill  v.  Sclieen,  8 A.  & E.  301. 

(?i)  Hemming  v.  Parry,  6 C.  & P.  680. 

(«)  Harvey  v.  Johnston,  6 C.  B.  295. 

(y)  Parry  v.  Fairhurst,  2 C.  M.  & R.  190. 

(z)  Gregory  v.  Delf,  13  Q.  B.  608, 
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suspect,  &c.  The  evidence  showed  a larceny  by  P . 
The  plea  was  held  to  be  rightly  amended  according 
to  the  fact(«). 

Where  the  variance  was  between  the  amount  oi 
goods  declared  for,  and  the  amount  proved  to  have 
been  ordered ; the  court  sanctioned  an  amendment 
which  the  judge  had  directed,  unless  the  defendant’s 
attorney  would  produce  an  affidavit  that  the  defen- 
dant would  be  prejudiced  by  the  amendment  (b). 

In  the  following  cases  amendments  were  refused 
under  3 & 4 Will.  4,  c.  42 : — 

When  an  amendment  would  introduce  a new  con- 
tract or  a new  breach,  and  so  require  the  pleadings  to 
be  substantially  remodelled,  it  would  not  be  allowed(c). 
Neither  would  it  be  granted  where  it  would  introduce 
an  essentially  new  fact  into  the  case,  or  import  a new 
term  into  the  agreement  {d).  This  statute,  in  short, 
gives  a judge  no  power  to  supply  a material  omission 
in  the  pleadings.  Nor  can  he  amend  where  there  is 
no  real  answer  put  forward  on  the  rnerits  of  the  case ; 
nor  where  an  amendment  would  occasion  a different 
set  of  issues  (e). 

An  amendment  would  be  refused  of  a plea  which 
is  an  answer  to  part  only  of  a declaration  (/ ).  In 
Boucher  v.  Murray , the  declaration  was  on  a breach 


(a)  Pratt  v.  Haniury,  14  Q.  B.  190. 

(J)  Jones  V.  Hutchinson,  10  C,  B.  516. 

( c)  Srashier  v.  Jachson,  6 M.  & W.  654. 

{d)  Boucher  v.  Murray,  6 Q.  B.  362. 

(«)  Per  Tindal,  C.  J.,  and  Erskine,  J.,  Callandar  v.  Districh, 
4 M.  & G.  68. 

(/)  Ibid, 
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of  a guarantee,  and  stated  that,  in  consideration  the 
plaintiff  would  make  an  advance  or  loan  to  B.,  de- 
fendant would  guarantee,  &c. : plea,  that  plaintiff 
did  not  make  the  advance.  The  judge,  according  to 
the  evidence,  amended  the  declaration  by  inserting 
a statement  that  the  defendant  promised,  in  conside- 
ration that  the  plaintiff  would  procure  the  British 
and  Australasian  Company,  in  which  plaintiff  was  a 
partner,  to  make  the  advance  ; and  the  plea,  by  a 
statement  that  the  plaintiff  did  not  procure  the  said 
bank  to  make  the  said  advance.  But  the  Court 
held  the  amendment  wrong,  as  it  introduced  a new 
term  into  the  declaration  by  Aurtually  transferring  the 
promise  of  repayment  from  the  plaintiff  to  the  bank. 
So,  in  an  action  on  a promissory  note,  the  defendant 
pleaded  that  another  note,  signed  by  an  additional 
party,  had  been  received  in  satisfaction  of  the  first. 
The  evidence  proved  the  second  note  to  have  been 
received  in  satisfaction  of  an  intermediate  note,  not 
mentioned  in  the  plea,  which  had  been  given  in  satis- 
faction of  the  first.  The  judge  amended  by  insert- 
ing in  the  plea  a description  of  the  intermediate 
note ; but  the  Court  held  he  had  gone  too  far  in  so 
doing,  because  the  effect  of  the  amendment  was  not 
merely  to  alter  the  description  of  the  note  in  the 
plea,  but  to  introduce  new  matter  ( g'). 

In  an  action  for  goods  sold,  the  plea  averred  that 
the  plaintiff  authorized  A.  to  trade  as  A.  and  Co., 
and  sell  the  goods  as  his  own  proper  goods  5 and 


( g)  David  v.  Preecc,  5 Q.  B.  440. 
Y 5 
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then  claimed  a set-off  due  from  A.  ^ The  evidence 
disclosed  an  authority  from  the  plaintiff  to  A.  and  B. 
to  trade  as  A.  and  Co.  The  court  held  the  judge 
right,  in  refusing  to  amend  by  inserting  that  A.  and 
B.  were  authorized  ; and  in  directing  the  facts  to  be 


found  specially  {h).  . t i 

So,  in  slander,  the  words  set  out  in  the  declaration 

were:'  “ That  is  the  man”  (the  defendant)  “I  mean: 
he  is  a thief.”  The  evidence  only  went  to  show  that 
the  defendant  had  told  a witness  that  he,  the  de- 
fendant, had  told  the  plaintiff  that  he  was  a thief; 
and  that  when  a third  person,  who  imagined  that  the 
defendant  meant  him,  asked  for  an  explanation,  the 
defendant  then  uttered  the  words  charged  in  the  de- 
claration. Jervis,  C.  J.,  held  the  variance  matmal ; 
and,  refusing  an  amendment,  directed  a nonsuit,  on 
the  ground  that  the  words  proved  were  strictly  true, 
and  merely  historical  (0- 

The  following  cases  refer  to  amendments  under 
the  Common  Law  Procedure  Acts :— 

The  principles  therein  embodied  were  fully  con- 
sidered in  Wilkin  V.  Reed  (A).  There,  the  declaration 
charged  the  defendant  with  having  fraudulently  mis- 
renriented  to  the  plaintiff,  that  the  reason  why 
he  had  dismissed  P.  (a  serrant  whom  the  plain  i 
engaged,  on  the  recommendation 
try  him)  was  the  aUeged  diminution  of  the  defendan 


(7i)  Addington  v,  Magan,  10  C.  B.  576, 
(i)  Camfield  v.  Bird,  3 C.  & K.  56. 

(7i)  15  C.  B.  192. 
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business;  wliereas  lie  bad  dismissed  P.  on  account 
of  dishonesty.  The  evidence  proved  that  P.  had 
committed  dishonest  acts  wliile  in  the  defendant’s 
ser\dce,  and  that  the  defendant  had  not  communi- 
cated this  fact;  but  that  the  immediate  cause  of  the 
dismissal  was  that  which  had  been  assigned  on  the 
plaintiff’s  inquiry.  The  plaintiff  applied  to  amend 
by  substituting  an  allegation  that  the  defendant  had 
suppressed  the  fact  of  dishonesty,  in  the  place  of 
that  which  charged  a fi’audulent  misrepresentation. 
But  the  court  held  the  judge  right  in  refusing  the 
application,  on  the  principle  that  it  would  entirely 
vary  the  original  ground  and  substance  of  the  action. 
Maide,  J.,  said : — 

* The  3 & 4 Will.  4,  c.  42,  allowed  amendments 
only  in  matters  not  material  to  the  merits  of  the. 
case ; and  the  proposed  amendment,  if  made  at  all, 
can  only  be  made  under  the  Common  Law  Procedure 
Act;  and  that  enables  the  judge  to  make  ^ such 
amendments  as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real  question  in 
controversy  between  the  parties.’  Now,  what  is  the 
real  question  in  controversy  is  a matter  of  fact,  and 
that  matter  of  fact  is  to  be  decided  by  the  judge. 
The  framers  of  the  Common  Law  Procedure  Act 
intended  to  extend  the  powers  of  amendment  given 
by  the  act  of  3 & 4 Will.  4,  which  only  applied  to 
matters  not  material  to  the  merits;  and  they  pro- 
vided for  the  determination  of  the  real  matter  in 
issue  in  the  suit;  for  there  may  be,  and  often  are, 
cases  where  the  real  matter  is,  by  some  mistake  or 
oversight,  not  raised  by  the  pleadings.  Now,  under 
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the  new  act  in  such  cases,  that  may  be  put  upon  the 
record  which  was  not  put  upon  the  record  before, 
but  which  must  be  shown  to  the  satisfaction  of  the 
judge  to  exist.  Now,  what  was  the  controversy 
which  existed  in  the  present  case,  and  which  was 
not  raised  by  the  record?  That  there  was  a contro- 
versy as  to  the  true  cause  of  dismissal  is  clear;  but 
there  was  no  dispute  as  to  whether  Pargeter  had 
been  guilty  of  dishonesty;  nor  whether  the  fact  of 
his  having  been  guilty  of  dishonesty  had  been 
fraudulently  suppressed.  Certainly,  neither  of  these 
two  latter  questions  were  raised  by  the  record;  but  I, 
as  a judge,  did  not  suppose  they  were  ever  in  con- 
troversy, and  therefore  decided  that  they  ought  not 
to  be  raised  upon  the  record.  It  was  not  intended 
by  the  framers  of  the  Common  Law  Procedure  Act 
that  amendments  should  be  made  to  raise  questions 
never  in  controversy  between  the  parties.  All  ques- 
tions are  to  be  excluded,  and  intentionally  so,  except 
those  which  the  parties  hoped  and  intended  to  try  in 
the  cause;  and,  as  to  them,  amendments  are  to  be 
made  so  as  ‘the  real  question  in  controversy’  may  be 
determined.  In  the  present  case  there  was  nothing 
to  show  that  the  question  sought  to  be  raised  by  the 
proposed  amendment  was  ever  in  controversy  between 
the  parties;  on  the  contrary,  it  was  clear  that  it  was 
never  intended  to  be  raised  by  the  record,  nor  ever 
existed  in  fact.” 

Where  the  declaration  charged  the  defendant  with 
falsely  representing  that  the  business  of  his  public- 
house  produced  lOOZ.  per  month  (as  to  which  amount 
there  was  no  dispute),  an  amendment  adding  the 
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words  ‘‘  over  the  counter”  was  held  to  have  been 
rightly  made,  the  question  to  be  considered  being 
not  the  amount  of  the  receipts  but  the  nature  of  the 
representation  (tw).  And  where  in  an  action  for  a 
breach  of  contract  to  ship  coals,  the  description  of 
the  coals  in  the  declaration  was  contradictory,  it  was 
held  that  the  judge  could  amend  the  description,  so 
as  to  raise  the  question  really  at  issue,  and  that,  as 
the  declaration  had  not  misled  the  defendant  as  to 
the  matter  in  dispute,  he  was  not  entitled  to  the 
costs  of  the  amendment  (w). 

Where  the  declaration  was  for  money  had  and 
received  by  the  defendant,  with  a count  in  trover, 
and  the  plea  after  averring  that  the  money  received 
was  due  on  a contract  jointly  with  T.  B.,  set  forth 
a judgment  in  satisfaction  recovered  by  the  plaintiff 
in  trover  against  T.  B. ; and  the  evidence  supported 
this  plea,  with  the  variance  that  there  was  proved 
to  have  been  a joint  conversion  and  sale  by  the 
defendant  and  T.  B.,  but  a receipt  of  the  proceeds 
of  the  sale  by  the  defendant  alone ; it  was  held  that 
the  substantial  question  was,  whether  there  had  been 
such  a recovery  in  the  former  action  as  barred  the 
subsequent  one ; and,  that  having  been  proved,  that 
the  plea  was  rightly  amended  by  striking  out  the 
allegation  that  the  debt  was  a joint  one,  and  by  sub- 
stituting an  allegation  that  the  money  was  received 
l>y  the  defendant  as  the  proceeds  of  the  sale  ( o).  So, 


(to)  Moles  V.  Mavis,  4 II.  & N.  484, 

(n)  St.  Losliy  y.  Green,  9 C.  B.,  N.  S.  370. 

(o)  Buckland  v.  Johnson,  15  C.  B.  145. 
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a judge  lias  amended  a declaration  by  altering  an 
injury  to  possession  to  an  injury  to  the  reversion  (p). 

Soj  where  the  declaration  was  on  a breach  of  con- 
tract for  a year’s  hiring,  and  the  evidence  disclosed 
a usage  to  dismiss  on  three  months’  notice,  it  was 
held  that  the  judge  was  wrong  at  trial  in  holding 
that  there  was  no  variance,  because  the  usage  was  to 
be  treated  as  annexed  to  the  contract,  and  ought 
to  have  been  stated;  but  it  was  also  held  that  an 
amendment  should  have  been  allowed  at  trial  (</). 

In  a declaration  for  injuring  the  plaintiff’s  horse 
by  riding  him  improperly,  an  unproved  averment 
that  the  defendant  would  not  let  any  other  person 
ride  the  horse  has  been  struck  out  (r). 

In  determining  whether  an  amendment  should  be 
allowed,  the  character  of  the  action  or  defence  ought 
not  to  be  taken  into  consideration.  There  is,  how- 
^ ever,  some  difference  of  opinion  on  this  point  (5). 
Whenever  an  amendment  would  raise  a new  point 
between  the  parties,  it  should  not  be  allowed  (i); 
but  where  the  amount  claimed  by  the  plaintiff  had 
been  inadvertently  misstated  in  the  declaration  it 
was  held  that  the  judge  had  power  to  insert  a larger 

sum  (u).  . 1 r 1 

It  was  held  that  no  appeal  lay  against  the  retusa 


(^)  May  V.  Footner,  5 E.  & B.  505. 

(g-)  Metzner  v.  Bolton,  9 Ex.  518. 

(?•)  Salter  y.  Burnaiy,  1 E.  & E.  139. 

(s)  Hughes  v.  Bui'y,  1 E.  & E.  374. 

(t)  Adams  v.  Smith,  1 E.  & E.  311. 

(?t)  Fnowlman  v.  Bluett,  L.  E.,  9 Ex.  1; 
W.  E.  77. 


43  L.  J.,  Ex.  29;  22 
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of  an  amendment  by  a judge  at  Nisi  Prius  ; but  the 
court  would  review  such  refusal,  if  they  thought  it 
necessary  (x),  though  as  a general  rule  they  would 
do  so  only  when  they  thought  that  the  discretionary 
power  had  been  improperly  exercised  (y). 

hen  a cause  is  sent  do^vn  for  trial  to  a county 
court  under  the  19  & 20  Viet.  c.  76,  s.  37,  the  judge 
has  power  under  the  37th  section  of  the  Common 


Law  Procedure  Act,  1852,  to  amend  a misjoinder 
of  defendants  (z). 


AMENDMENTS  IN  CEIMINAL  CASES. 

The  day  and  year  on  which  facts  are  stated  in  an 
indictment  to  have  occurred,  are  not  in  general  ma- 
terial : and  the  facts  may  be  proved  to  have  occurred 
upon  any  other  day  previous  to  the  finding  of  the 
biU  by  the  grand  jury.  So  it  is  not  generally  neces- 
sary to  prove  the  offence  to  have  been  committed  at 
the  place  named  in  the  indictment,  but  it  is  enough 
to  show  that  it  was  committed  within  the  county,  or 
within  the  jurisdiction  of  the  court.  Such,  at  least, 
is  the  rule  where  the  offence  is  of  a transitory  nature, 

g.,  in  murder,  larceny,  treason,  and  even,  it  is  said, 
in  highway  robbery. 


(a?)  Brennan  v.  Howard,  1 II.  & N.  138. 

(y)  Holden  v.  Ballantyne,  29  L.  J.,  Q.  B.  148, 
20^\V  V.  Walker,  L.  R.,  7 Ex.  143;  41  L. 


J.,  Ex,  43; 
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But  where  time  or  place  are  of  the  essence  of  the 
offence,  they  must  be  strictly  proved.  Thus,  bur- 
glary may  be  proved  to  have  been  committed  on  any 
day  prior  to  that  which  is  charged  in  the  indictment ; 
but  it  must  be  proved  to  have  been  committed  be- 
tween the  hours  of  9 p.m.  and  6 a.m.  (a).  So, 
where  place  is  stated  as  matter  of  local  description, 
and  not  merely  as  venue,  a variance  will  be  fatal  at 
common  law.  Thus,  on  indictments  for  burglary, 
housebreaking,  setting  fire  to  a dwelling-house,  steal- 
ing from  a dwelling-house,  place  is  of  the  essence  of 
the  offence,  and  must  be  proved.  So,  on  an  indict- 
ment against  a parish  for  not  repairing  a road,  the 
part  of  the  road  out  of  repair  must  be  proved  to  be 
within  the  parish. 

When  there  is  a material  variance  between  the 
offence  charged  and  the  offence  proved,  it  is  fatal 
unless  amended.  But  if  the  variance  be  only  a mat- 
ter of  value  or  aggravation,  and  does  not  vary  the 
species  of  the  charge,  the  variance  is  in  many  cases 
immaterial,  either  at  common  law  or  by  statute. 
Thus,  in  murder,  the  homicide  is  the  substance  of 
the  crime  ; and  the  malice,  which  distinguishes  it 
from  manslaughter  and  justifiable  or  excusable  homi- 
cide, is  merely  matter  of  aggravation,  which  does  not 
vary  the  essence  of  the  charge,  and  cannot  therefore 
mislead  a prisoner  in  his  defence.  Accordingly,  on 
an  indictment  for  the  higher  offence,  he  may  be  con- 
victed of  either  of  the  lower  offences.  So,  in  larceny, 
it  is  sufficient  to  prove  the  species  of  the  goods  stolen 


(a)  7 Will.  4,  c.  86,  s.  4. 
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to  con-espond  with  the  description  in  the  indictment, 
without  proving  the  amount  or  the  value  to  be  the 
same.  Thus,  on  an  indictment  for  stealing  eight  pairs 
of  shoes  of  the  value  of  4Z.,  two  waistcoats  of  the 
value  of  305.,  and  three  coats  of  the  value  of  51,  it 
is  not  necessary,  in  either  case,  to  prove  the  value  of 
any  of  the  articles  to  be  more  than  nominal,  nor  to 
prove  the  number  of  the  goods  assigned  to  each 
specms,  nor  the  accumulative  number  of  the  different 
species.  A conviction  will  be  warranted  by  evidence 
that  any  one  article,  of  any  value,  of  any  one  distinct 
species,  has  been  stolen.  But  a prisoner  charged 
with  one  kind  of  felony  or  misdemeanor  cannot  be 
convicted  of  another  kind  of  felony  or  misdemeanor; 
stiff  less,  when  he  is  indicted  for  a felony,  can  he  be 
convicted  of  a misdemeanor ; nor  when  indicted  for 
a misdemeanor  can  he  be  convicted  of  a felony. 
Thus,  a prisoner  charged  with  housebreaking  cannot 
be  convicted  of  burglary ; and  when  charged  with 
stealing  boots  or  a coat,  he  cannot  be  found  guilty  of 
stealing  shoes  or  a waistcoat.  So,  when  there  is  a 
vanance  in  the  name  of  the  person  against  whom  the 
offence  is  committed,  it  is  fatal  at  common  law,  unless 
the  name  be  idem  sonans. 

^ But,  although  the  variances  which  are  fatal  at  first 
sight,  in  criminal  cases,  are  stiff  numberless,  yet  prac- 
tically their  amount  is  reduced  to  a very  narrow 
compass  by  the  extensive  powers  of  amendment  which 
different  statutes,  as  in  civil  cases,  have  vested  in  the 
judge  at  trial.  The  most  recent  one,  and  the  only 
one  which  need  be  considered  here,  as  it  virtually 
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includes  many  which  preceded  it,  is  the  14  & 15  Viet, 
c.  100. 

By  this  act,  after  reciting  that  “ offenders  fre- 
quently escape  conviction  on  their  trials  by  reason  of 
the  technical  strictness  of  criminal  proceedings  in 
matters  not  material  to  the  merits  of  the  case ; and 
that  such  technical  strictness  may  safely  be  relaxed 
in  many  instances,  so  as  to  insure  the  punishment  of 
the  guilty,  without  depriving  the  accused  of  any  just 
means  of  defence ; and  that  a failure  of  justice  often 
takes  place  on  the  trial  of  persons  charged  with  felony 
and  misdemeanor  by  reason  of  variances  between  the 
statement  in  the  indictment  on  which  the  trial  is  had 
and  the  proof  of  names,  dates,  matters  and  circum- 
stances therein  mentioned  not  material  to  the  merits 
of  the  case,  and  by  the  .misstatement  whereof  the 
person  on  trial  cannot  have  been  prejudiced  in  his 
own  defence,” — ^it  is  enacted  as  follows . 

« From  and  after  the  coming  of  this  act  mto  ope- 
ration, whenever,  on  the  trial  of  any  indictment  for 
any  felony  or  misdemeanor,  there  shall  appear  to  be 
any  variance  between  the  statement  in  name  of  any 
county,  riding,  division,  city,  borough,  town  coiyo- 
rate,  parish,  township  or  place  mentioned  or  describe 
in  any  such  indictment;  or  in  the  name  or  desenp- 
tion  of  any  person  or  persons,  or  body  politic  or  cor- 
porate therein  stated  or  aUeged  to  be  the  ovmer  or 
owners  of  any  property,  real  or  personal,  which  shaU 
form  the  subject  of  any  offence  charged  therein;  or 
in  the  name  or  description  of  any  person  or  persons, 
body  politic  or  corporate,  therein  stated  or  alleged 
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to  be  injured  or  damaged,  or  intended  to  be  injured 
or  damaged  by  the  commission  of  such  offence ; or 
in  the  Christian  name  or  surname,  or  both  Christian 
name  and  surname,  or  other  description  whatsoever 
of  any  person  or  persons  whomsoever;  or  in  the  name 
or  description  of  any  matter  or  thing  whatsoever 
therein  named  or  described;  or  in  the  ownership  of 
any  property  named  or  described  therein;  it  shall 
and  may  be  lawful  for  the  court,  before  which  the 
trial  shall  be  had,  if  it  shall  consider  such  variance 
not  material  to  the  merits  of  the  case,  and  that  the 
defendant  cannot  be  prejudiced  thereby  in  his  defence 
on  such  merits,  to  order  such  indictment  to  be  amended 
according  to  the  proof,  by  some  officer  of  the  court, 
or  other  person,  both  in  that  part  of  the  indictment 
wherein  such  variance  occurs,  and  in  every  other  part 
of  the  indictment  which  it  may  become  necessary  to 
amend;  on  such  terms  as  to  postponing  the  trial,  to 
be  had  before  the  same  or  another  jury,  as  such  court 
shall  think  reasonable ; and  after  any  such  amend- 
ment the  trial  shall  proceed,  whenever  the  same  shall 
be  proceeded  Avith,  in  the  same  manner  in  all  respects, 
and  with  the  same  consequences  both  with  respect  to 
the  liability  of  witnesses  to  be  indicted  for  peijury 
and  otherwise,  as  if  no  such  variance  had  occurred: 
and  in  case  such  trial  shall  be  had  at  IS^isi  I^rius,  the 
order  for  the  amendment  shall  be  indorsed  on  the 
postea,  and  returned  together  with  the  record ; and 
thereupon  such  papers,  rolls,  or  other  records  of  the 
court  from  which  such  record  issued  as  it  may  be 
necessary  to  amend,  shall  be  amended  accordingly 
by  the  proper  officer;  and  in  all  other  cases  the  order 
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for  the  amendment  shall  either  he  indorsed  on  the 
indictment,  or  shall  be  engrossed  on  parchment,  and 
filed,  together  with  the  indictment,  among  the  records 
of  the  court:  provided,  that  in  all  such  cases  where 
the  trial  shall  be  so  postponed  as  aforesaid,  it  shall 
be  lawful  for  such  court  to  respite  the  recognizances 
of  the  prosecutor  and  witnesses,  and  of  the  defendant 
and  his  surety  or  sureties,  if  any,  accordingly;  in 
which  case  the  prosecutor  and  witnesses  shall  be 
bound  to  attend  to  prosecute  and  give  evidence  re- 
spectively ; and  the  defendant  shall  be  bound  to  attend 
to  be  tried  at  the  time  and  place  to  which  such  trial 
shall  be  postponed,  without  entering  into  any  fresh 
recognizances  for  that  purpose,  in  such  and  the  same 
manner  as  if  they  were  originally  bound  by  them 
recognizances  to  appear  and  prosecute  or  give  evi- 
dence at  the  time  and  place  to  which  such  trial  shall 
have  been  so  postponed : provided  also,  that  where 
any  such  trial  shall  be  to  be  had  before  another  jury, 
the  crown  and  the  defendant  shall  respectively  be 
entitled  to  the  same  challenges  as  they  were  respec- 
tively entitled  to  before  the  first  jury  was  sworn.”  ^ 

Sect.  2. — “ Every  verdict  and  judgment  which 
shall  be  given  after  the  making  of  any  amendment 
under  the  provisions  of  this  act  shall  be  of  the  same 
force  and  effect  in  all  respects  as  if  the  indictment 
had  originally  been  in  the  same  form  in  which  it  was 
after  such  amendment  was  made. 

By  the  interpretation  clause  of  this  act  (s.  30),  the 
word  indictment  ” is  declared  to  include  an  infor 
mation,”  “inquisition,”  “presentment,”  and  “also 
any  plea,  replication  or  other  pleading,  and  any  Nisi 
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Prills  record.”  Consequently,  in  all  these  cases 
amendments  vdll  be  allowed. 

Under  sect.  1 of  this  act,  the  ownership  of  property 
in  larceny  may  be  altered  at  trial.  Where  the  indict- 
ment was  for  stealing  the  goods  of  C.;  and  the  proof 
was  that  D.  was  a special  bailee  of  similar  property 
belonging  to  C.  and  B.  severally,  and  had  delivered 
by  mistake  the  goods  in  question  to  the  prisoner  as 
belonging  to  C.,  although  they  really  belonged  to  B . ; 
the  court  supported  an  amendment  which  laid  the 
property  in  P).  (5).  It  is  doubtful,  however,  whether, 
in  everj  case,  the  power  of  amendment  at  trial  extends 
so  far  as  to  allow  a charge  of  stealing  goods  from 
A.  B.,  to  be  converted  into  a charge  of  stealing  them 
from  C.  D.  In  an  Irish  case  (c),  such  an  amendment 
has  been  allowed  even  after  the  prisoner’s  counsel  had 
addressed  the  jiuy;  and  the  ruling  of  Williams,  J., 
in  A.  V.  Rymers  id)  was  disapproved.  Where  such 
an  amendment  was  not  made,  the  court,  without  de- 
ciding whether  it  might  have  been  made,  held  that 
an  acquittal  on  a charge  of  stealing  goods  from  A.  B. 
would  not  sustain  a plea  oi autrefois  acquit  on  a charge 
against  the  prisoner  of  steahng  the  same  goods  from 
C.  D.  (e). 

In  peijury  alleged  to  have  been  committed  on  the 
trial  of  B.  for  setting  fire  to  the  barn  of  P.,”  the 
certificate  of  the  trial  and  conviction  of  B.  stated 
it  to  be  for  setting  fire  to  a stack  of  barley.”  It 

(J)  It.  Y.  Vincent,  2 Den.  C.  C.  464. 

(c)  It,.  V.  Fullarton,  6 Cox  Grim.  Cas.  194. 

(d)  3 C.  & K.  326. 

(tf)  It.  Y.  Green,  1 D.  & B.  113, 
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appeared  that  the  barn  and  stack  of  barley  were  burn- 
ing at  the  same  time;  and  Williams,  J directed  the 
indictment  to  be  amended  according  to  the  certificate, 
considering  the  case  within  the  words  of  sect.  1,  “in 
the  name  or  description  of  any  matter  or  thing  what- 
soever,” and  observing  that  this  was  one  of  the  very 
cases  for  which  the  statute  was  passed  (/). 

But  where  the  prisoner  was  charged  with  obtaining 
money  on  a false  pretence  that  he  had  served  an  order 
of  affiliation  on  A.,  which  he  had  not  served;  and  the 
e^ddence  proved  only  a statement  by  him  that  he  had 
left  it  with  a third  person  for  A.,  it  was  held  that 
this  was  a material  variance  which  could  not  be 
amended  (^).  So,  where  the  indictment  charged  the 
concealment  of  a birth  by  placing  the  body  in  and 
among  a heap  of  carrots,  and  the  evidence  was  that 
it  was  placed  on  the  back  of  the  heap,  Crompton  J., 
held  the  variance  material,  and  refused  an  amend- 
ment (A).  A material  omission  in  an  indictment 
cannot  be  supplied.  Thus,  on  a charge  of  pei^my, 
an  omission  to  state  a material  allegation  in  the  in- 
dictment is  a defect  of  substance,  and  not  of  form, 
which  ought  not  to  be  amended  (z). 

If  the  evidence  prove  a variance  as  to  the  Christian 
name  of  a person  named  in  an  indictment  as  matter 
of  description,  the  court  may  amend  by  striking  out 
all  the  names;  but  not  by  striking  out  merely  some 


(/)  B.  V.  Neville,  6 Cox  Crim,  Cas.  69. 
(^)  B.  V.  Bailey,  6 Cox  Crim.  Cas.  29. 
(/t)  6 Cox  Crim.  Cas.  391. 
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of  tlie  names  which  have  been  inserted,  and  not 
proved.  Where  the  indictment  charged  an  assault 
on  a gamekeeper  of  George  William  Frederic 
Cliarles,  Duke  of  Cambridge  ; and  the  first  two 
names  alone  were  proved;  it  was  held  that  the  Court 
of  Quarter  Sessions  might  have  amended  by  striking 
out  all  the  names  except  that  of  “ Duke  of  Cam- 
bridge,” but  that  they  were  not  bound  so  to  amend ; 
and  that  therefore  the  allegations,  although  unne- 
cessary, ought  to  have  been  proved  (A).  Where, 
however,  the  prisoner  was  indicted  for  forgery 
as  a statutable  felony,  but  the  offence  proved  was 
holden  to  be  a misdemeanor,  Hill,  J.,  refused  an 
amendment,  on  the  ground  that  the  statute  does  not 
permit  an  alteration  of  the  nature  or  quality  of  the 
offence  charged  (/). 

The  9th  section  of  this  a,ct  enacts  that  a prisoner 
charged  with  a felony  may  be  convicted  of  an 
attempt  to  commit  a felony,  if  it  shall  appear  on  the 
evidence  that  he  did  not  complete  the  offence 
charged ; and  in  Hke  manner,  if  charged  with  a mis- 
demeanor, he  may  be  convicted  of  an  attempt  to 
commit  a misdemeanor.  The  11th  section  enacts, 
that  on  an  indictment  for  robbery,  the  prisoner  may 
be  found  guilty  of  an  assault  with  intent  to  rob. 

The  12th  section  enacts,  that  if  on  a trial  for  mis- 
demeanor the  evidence  prove  a felony,  the  prisoner 
may,  notwithstanding,  either  be  convicted  of  the 
misdemeanor  and  plead  tliis  conviction  in  bar  of  a 


{It)  JR.  V.  Frost,  1 Dears.  474. 

(/)  R.  V.  Wo'iglit,  2 D.  & F.  320. 
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subsequent  trial,  for  the  same  offence,  on  a charge  of 
felony ; or  the  court  may  discharge  the  jury  from 
giving  a verdict,  and  direct  the  prisoner  to  be  in- 
dicted for  the  felony.  Previously,  by  the  7 & 8 
Geo.  4,  c.  29,  s.  53,  on  a charge  for  obtaining  goods 
by  false  pretences,  a prisoner  might  be  convicted, 
notwithstanding  the  evidence  proved  a taking  which 
amounted  to  larceny.  But,  on  a charge  of  larcenj-, 
a conviction  cannot  be  had  for  obtaining  goods  by 
false  pretences. 

The  13th  section,  after  noticing  the  subtle  dis- 
tinction between  the  legal  crimes  of  larceny  and  em- 
bezzlement by  a servant  or  clerk,  enacts,  that  if  on 
an  indictment  for  the  one  crime  the  evidence  should 
bring  it  within  the  legal  definition  of  the  other,  the 
jury  may  convict  of  whichever  crime  the  evidence 

establishes. 

The  14th  section  allows  prisoners  charged  with  a 
joint  receipt  of  stolen  property  to  be  convicted  seve- 
rally of  a separate  receipt. 

The  object  of  this  act,  as  stated  by  its  author. 
Lord  Campbell,  C.  J.,  is  held  “to  apply  to  aU  cases 
where  amendments  maybe  made  in  furtherance  of 
justice,  and  where  the  defendant  cannot  be  preju- 
diced in  his  defence,  on  the  merits,  by  such  amend- 
ment’’(wi). 

It  has  been  ruled  that  an  amendment  wiU  not  be 
allowed  after  the  counsel  for  the  prisoner  has  ad- 
dressed the  jury.  The  proper  course  is  that,  where 
the  counsel  for  the  prosecution  has  given  all  the  evi- 


(m)  R.  V.  SUirge,  3 E.  & B.  731. 
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clence  that  he  means  to  give,  he  should,  if  he  wishes 
for  an  amendment,  ask  for  it  before  he  closes  his 
case ; and  then,  if  the  amendment  be  allowed,  the 
counsel  for  the  prisoner  addresses  the  jury  on  the 
indictment  as  it  is  amended  (n). 

The  effect  of  the  14  & 15  Viet.  c.  100,  has  been 
virtuaUj  to  abolish  the  multitude  of  technical  subtle- 
ties, which  were  formerly  the  means  of  defeating 
justice,  and  procuring  unreasonable  verdicts  of  ac- 
quittal after  the  substance  of  the  charge  had  been 
proved.  The  responsibility  of  letting  loose  on 
society  a criminal,  of  whose  guilt  no  reasonable 
auditor  has  entertained  a doubt,  no  longer  rests  with 
the  shortcomings  of  the  Legislature,  but  with  the 
discretion  of  the  judge ; and,  as  it  is  his  duty  to 
amend  a defective  indictment,  when  the  prisoner 
cannot  fairly  complain  that  he  is  required  suddenly 
to  meet  a charge  for  which  he  is  not  prepared,  so  it 
is  equally  the  duty  of  a judge  not  to  endanger  the 
liberty  of  the  subject,  nor  to  encourage  the  careless- 
ness of  prosecutors,  by  permitting  the  form  of  an  in- 
dictment to  be  altered  substantially  from  what  it  was 
when  the  prisoner  was  called  on  to  plead  to  it.  On 
this  head,  it  has  been  said  by  a learned  writer,  that 
no  general  rule  can  be  laid  down  for  the  guidance  of 
the  court  in  all  cases.  It  is  very  possible  that  an 
amendment,  which  in  one  case  might  not  prejudice 
a prisoner,  might  in  another  case  prejudice  him 
niaterially.  The  inclination  of  the  court  will  still  be 
m favorem  vit(E.  The  court  will  look  at  all  the 


P. 


(;t)  R.  Y.  Rymers,  3 C.  & K.  326. 
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circumstances  of  tlie  case  to  ascertain  whether  the 
transaction  would  he  changed  by  the  amendment, 
and  will  not  forget  that  the  protection  of  the  weak 
from  oppression,  and  of  the  presumptive^  innocent 
from  injustice,  are  higher  objects,  even  in  the  esti- 
mation of  positive  law,  than  the  detection  and  punish- 
ment of  the  guilty  (o). 


" (o)  The  Indian  procedure  as  to  amendments  in  cml  cases  is 
governed  by  Act  viii.  of  1859,  s.  144,  and  in  criminal  cases  by  the 
Code  of  Criminal  Procedure,  ss.  443—448. 
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CHAPTER  V. 

OX  THE  RELEVANCY  OF  EVIDENCE. 

As  it  is  the  object  of  pleading  to  reduce  the  case  of 
each  litigating  party  to  one  or  more  substantial  issues 
which  involve  the  merits  of  the  question  ; and  as  for 
this  puipose  none  but  material  allegations  which  tend 
to  the  raising  of  such  issues  are  admissible ; so  it  is 
the  object  of  evidence  to  provide  that,  when  such 
allegations  have  been  made,  and  such  issues  selected, 
they  shall  be  supported  by  strictly  relevant  proof  («). 
The  rule  is  that — 

The  evidence  must  correspond  -with  the 
allegations,  and  be  confined  to  the  points 
in  issue. 

Or  as  it  is  sometimes  stated  that — 

The  evidence  must  be  relevant  to  the  issue. 

On  this  subject  the  Judicial  Committee  of  the 
Privy  Council  once  said,  This  case  is  one  of  con- 
siderable importance,  and  their  lordships  desire  to 
take  advantage  of  it  for  the  purpose  of  pointing  out 
the  absolute  necessity  that  the  determination  in  a 

{a)  The  Indian  Evidence  Act  enacts  (sect.  5),  that  “ evidence  may 
he  given  in  any  suit  or  proceeding  of  the  existence  or  non-existence 
of  every  fact  in  issue,  and  of  such  other  facts  as  are  herein  declared 
-0  be  relevant,  and  of  no  others,”  and  then  proceeds  (in  sects.  7—65) 
to  enact  what  facts  are  relevant. 

z 2 
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cause  should  be  founded  upon  a case  either  to  be 
found  in  the  pleadings,  or  involved  in  or  consistent 

witli  tli6  cas6  made  thereby  • j.  n 

- Evidence,”  says  Mr.  Best,  “ may  be  rejected  as 

irrelevant  for  one  of  two  reasons  :-lst  that  the  con- 
nection between  the  principal  and 
is  too  remote  and  conjectural;  2nd,  that  it  is  _ 
eluded  by  the  state  of  the  pleadings,  or  what  is 
analogous  to  the  pleadings;  or  is 
Huous  by  the  admissions  of  the  party  agams 

it  is  offered”  (c)  .. 

It  is  for  the  first  of  the  above-mentioned  ma- 
sons, that  no  presumption  as  to  the  craduct,  m- 
Ltion,  or  course  of  dealing  between  two  parties 
arises  irom  evidence  of  the  conduct, 
course  of  dealing  between  one  of  them 
party  Such  evidence  is  said  to  be  i es  i ^ 
arfa^and  will  be  rejected  as  m-elevant 

unless,  indeed,  it  is  part  of  the  at 

tends  to  throw  any  light  upon  the  q 
issue  (d)  The  fact  that  A.  contracted,  or  dealt  i 
a particular  manner  with  B„  is  no  evidence  that  he 
mLt  to  contract,  or  deal  in  tlie  same  manner  w th 
r Thus  in  an  action  for  goods  sold  and  dehvCTed, 
to  which  the  defence  is  that  the  plamtiff 

to  the  defendant  on  certain  terms,  the  defendant  ca  - 

not  show  that  the  plaintiff  has  sold  t e same  q 


(!,)  &henclwider  Singl  v.  Slunnaohitm  Blmtto,  11  Moo, 
Ind.  App.  20. 

(c)  Best  on  Evidence,  6tli  ed.  p.  dod. 

(^d)  Milne  v.  Leisler,  7 H.  & N.  786. 
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of  goods  to  other  persons  on  the  same  terms,  for  the 
fact  that  a man  has  once  or  more  acted  in  a par- 
ticular way  does  not  make  it  probable  that  he  so 
acted  on  a c-iven  occasion.  The  admission  of  such 
evidence  would  be  fraught  with  the  greatest  incon- 
venience. Where,  indeed,  the  question  is  one  of 
guilty  knowdedge  or  intent,  as  in  cases  of  uttering 
forged  documents  or  base  coin,  such  evidence  is 
admissible  as  tending  to  establish  a necessary  ingre- 
dient of  the  crime  (e).  And  where  in  an  action 
for  work  done  to  some  houses  the  defendant  denied 
that  he  was  personally  interested  in  the  property, 
the  plaintiff  was  allowed  to  call  other  persons  as 
witnesses  Avho  had  done  work  or  supplied  materials 
on  the  personal  order  of  the  defendant  (y*). 

In  an  action  by  a brewer  against  a publican, 
where  the  issue  was  as  to  the  quality  of  beer  sup- 
plied by  the  former  to  the  latter.  Lord  Ellenborough 
refused  to  let  the  plaintiff  call  witnesses  to  show  that 
he  supplied  them,  at  the  time  in  question,  with  good 
beer.  Ilis  lordship  said ; — This  is  res  inter  olios 
acta.  We  cannot  here  inquire  into  the  quality  of 
different  beer  furnished  to  different  persons.  The 
plaintiff  might  deal  well  with  one,  and  not  with  the 
others”  (y).  Hence,  where  the  issue  was  whether  the 
plaintiff,  a tradesman,  had  given  credit  to  A.’s  father, 
evidence  that  other  tradesmen  had  given  credit  to 

(e)  IlolUnghavh  v.  Head,  4 C.  B.,  N.  S.  388 ; cf.  Howard  v. 
Sheward,  36  L.  J.,  C.  P.  42;  L.  K.,  2 C.  P.  148;  15  W.  K.  45. 

(/)  Woodward  v,  Bxichanan,  L.  R.,  5 Q.  B.  285;  39  L.  J., 
Q.  B.  71. 

(y)  Holcombe  v.  Hewson,  2 Camp.  391, 
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the  father  was  rejected  (A).  So,  evidence  of  the 
treatment  of  scholars  at  one  school  is  no  evidence  of 
the  quality  of  their  treatment  at  another  school  ( z) ; 
and  where  the  action  was  for  withdrawing  scholars 
without  a quarter’s  notice,  according  to  a prospectus 
of  terms,  which  the  defendant  was  proved  to  have 
received,  it  was  held,  that  a Avitness  might  state  that 
she  had  never  received  any  prospectus  Avhile  her 
children  had  been  at  the  school,  because  this  evi- 
dence bore  on  the  usual  coiu’se  of  the  plaintiff  s 
dealing,  but  that  she  could  not  prove  that  she  had 
taken  her  children  away  without  notice,  and  without 
being  called  on  to  pay  a quarter  s salary ; apparently 
because  this  might  have  been  merely  a matter  of 
peculiar  arrangement  (A).  So,  the  terms  on  which 
one  tenant  holds  are  no  evidence  of  the  terms  on 
which  another  tenant  holds  under  the  same  land- 
lord (Z) ; and  an  award  in  favour  of  a party  to  a 
former  action  is  not  evidence  for  a party  to  a subse- 
quent action,  claiming  by  paramount  title,  as  against 
a party  claiming  through  the  person  against  whom 
the  award  was  made  (m) ; and  in  an  action  to  recover 
money  paid  to  a third  party,  the  receipt  given  by  the 
latter  to  the  plaintiff  is  not  per  se  evidence  against 
the  defendant  {n).  So,  on  the  trial  of  an  indictment 


(Ji)  Smith  V.  Wilhins,  6 C.  & P.  180. 

(i)  Boldron  v.  Widdoms,  1 C.  & P.  59. 

(7d)  Delamotte  v.  Lane,  9 C.  & P.  261. 

(Z)  Carter  v.  Pryhe,  Peake,  95. 

I (w)  Lady  Wenman  v.  Machenzw,  5 E.  & B.  417. 

('«)  Carmao'then  and  Cardigan  Railway  Co.  v.  Manchester 
-and  Milford  Railway  Co.,  L.  R.,  8 C.  P.  685;  42  L.  J.,  C.  P.  " 
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for  carr}'ing  on  a noxious  trade,  a previous  summary 
conviction  for  a similar  offence  is  inadmissible  (o). 

Where,  however,  the  exti-aneous  transaction  con- 
tains the  principle  of  a reasonable  and  credible  infer- 
ence as  to  the  motive  or  conduct  of  the  party,  the 
judge,  in  his  discretion,  will  admit  evidence  of  it. 
Thus,  where  a letter  from  the  defendant,  in  answer 
to  a letter  written  on  the  plaintiff’s  behalf,  was 
proved  to  have  been  seen  by  the  plaintiff,  it  was 
admitted  in  evidence  against  the  latter  {p).  So,  in 
false  imprisonment  on  a charge  of  felony,  where  the 
defence  is  a bond  Jide  belief  that  the  defendant  had 
committed  felony,  the  defendant  may  show  that  he 
had  previously  done  acts  which  go  to  establish  the 
presumption  of  bona  Jides  (5').  So,  on  a charge  of 
uttering  counterfeit  coin,  a guilty  knowled^ge  may  be 
proved  by  evidence  either  of  a previous  or  subse- 
quent uttering  of  another  description  of  counterfeit 
coin  (r) ; and  on  an  indictment  for  knowingly  and 
unla^vfrllly  having  possession  of  coining  instruments, 
proof  is  admissible  that  the  prisoner  had  previously 
uttered,  counterfeit  coin  (5) ; and  the  strictness  of  the 
rule  is  similarly  relaxed  in  cases  of  false  pretence, 
where  the  prisoner’s  guilty  knowledge  or  intent  is  in 
question  {£) ; and  even  on  a charge  of  murder,  evi- 


(0)  R.  V.  Fairrie,  8 E.  & B,  486. 

{p)  Came  v.  Steer,  5 II.  & N.  628. 

(7)  Thomas  v.  Rnssell,  9 Ex.  764. 

(r)  R,  V.  Foster,  1 Dears.  456. 

(«)  R.  y.  Weehs,  L.  & C.  18. 

(<)  R.  V.  Francis,  L.  R.,  2 C.  C.  R.  128;  43  L.  J.,  M.  C.  97;  22 
W.  R.  663. 
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dence  tliat  the  prisoner  committed  other  murders  has 
been  admitted  (m). 

The  customs  of  one  manor  are  not  evidence  of  the 
customs  of  another  manor  (a:),  unless  a connection 
between  them  be  first  established,  as  by  sho’wing  that 
they  belong  to  the  same  lord,  that  the  same  descrip- 
tion of  tenants  has  existed  in  each,  and  that  their 
leases  have  been  granted  in  the  same  terms.  In 
such  a case,  the  usage  which  has  prevailed  in  one 
part,  and  which  is  therefore  evidence  to  explain  the 
meaning  of  a grant  there,  is  evidence  to  explain  a 
grant  expressed  in  similar  terms  as  to  any  other  part 
of  the  district  (y).  But  the  unity  or  original  iden- 
tity of  the  manors  must  be  clearly  shown ; and  the 
mere  fact  of  their  being  in  the  same  leet,  or  parish, 
is  not  sufficient  (2:). 

A custom  of  trade  may  be  proved  by  shelving 
what  is  the  custom  of  the  same  trade  in  a different 
place.  Thus,  evidence  of  the  custom  of  fisheries  off 
Newfoundland,  is  evidence  of  the  custom  of  similar 
fisheries  off  the  coast  of  Labrador  (a)  : and  evidence 
of  an  usage  in  the  colonial  market,  under  which  a 
broker  contracting  on  behalf  of  an  undisclosed  prin- 
cipal is  personally  liable  unless  he  discloses  such 
principal  within  three  days  fii’om  the  date  of  the 
contract,  has  been  admitted  as  relevant,  to  show  a 


(?<)  II.  V.  Geering,  20  L.  J.,  M.  C.  215. 

(.t)  Marguis  of  Anglesea  v.  Lord  Hatherton,  10  M.  & W.  -33. 
(y)  Per  Bayley,  J.,  Rowe  v.  Brenton,  8 B.  & C.  <64. 

(2;)  Per  Lord  Abinger,  10  M.  & W.  236, 

{a)  Nolle  V.  Keimaway,  2 Doug.  510. 
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similar  custom  in  tlie  fruit  trade  (5).  So,  parish 
books  were  held  to  be  e^’idence  against  a member  of 
the  vestrj  of  the  practice  of  the  parish,  although 
they  related  to  proceedings  of  the  vestry  before  he 
became  a member  (c). 

When  the  issue  involves  a question  of  manorial 
right  as  between  a lord  and  an  adverse  claimant, 
evidence  of  the  exercise  of  such  right  over  part  of  a 
waste  has  been  held  to  be  evidence  of  title  to  other 
parts  which,  from  their  local  situation,  may  be 
deemed  to  belong  to  it.  Thus,  in  the  Exchequer 
Chamber,  on  a question  whether  a piece  of  waste 
land,  between  a highway  and  the  plaintiff’s  inclosure, 
belonged  to  the  plaintiff,  or  to  the  lord  of  the  manor, 
it  was  held  that  the  latter  might  support  his  claim 
by  evidence  of  grants  of  similar  pieces  between  the 
same  road  and  the  inclosure  of  other  persons.  Lord 
Denman  said: — If  the  lord  has  a right  to  one 
piece  of  waste,  it  affords  no  inference,  even  the  most 
remote,  that  he  has  a right  to  another  in  the  same 
manor,  although  both  may  be  similarly  situated  with 
respect  to  the  highway.  Assmning  that  aU  were 
originally  the  property  of  the  same  person,  as  lord 
of  the  manor,  which  is  all  that  the  fact  of  their  being 
in  the  same  manor  proves,  no  presumption  arises, 
from  his  retaining  one  part  in  his  hands,  that  he 
retained  another ; nor,  if  in  one  part  of  the  manor 
the  lord  has  dedicated  a portion  of  the  waste  to  the 


(J)  Fleet  V.  Murton,  L.  R.,  7 Q.  B.  126;  41  L.  J.,  Q.  B.  49;  20 
W.  R.  97. 

(<?)  Cooper  y.  Ward,  6 C.  B.,  N.  S.  60. 
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use  of  the  public,  and  granted  out  the  adjoining  land 
to  individuals,  does  it  by  any  means  follow,  nor  does 
it  raise  any  probability,  that  in  another  part  he  may 
not  have  granted  the  whole  out  to  private  indi\i- 
duals,  and  they  afterwards  have  dedicated  part  as  a 
public  road.  But  the  case  is  very  different  with 
regard  to  those  parcels  which,  from  their  local  situa- 
tion, may  be  deemed  part  of  one  waste  or  common ; 
acts  of  ownership,  in  one  part  of  the  same  field,  are 
evidence  of  title  to  the  whole ; and  the  like  may  be 
said  of  similar  acts  on  part  of  one  large  waste  or 
common”  (rf). 

In  all  these  cases  it  will  be  observed,  that  the  act 
between  third  parties,  which  has,  nevertheless,  been 
received,  has  been  either  connected  presumptive!} 
with  the  party  who  is  to  be  affected  by  it,  or  has  been 
invested  with  a prima  facie  credibility  by  evidence 
of  an  original  unity  of  nature  or  title.  In  short,  it 
seems  to  be  a safe  general  rule  in  these  cases,  that 
transactions  with  third  parties  are  inadmissible,  un- 
less their  privity  or  connection  with  the  party  against 
whom  they  are  tendered  be  first  proved  extrinsically, 
so  as  to  make  such  intermediate  transactions  operate 
in  the  nature  of  an  admission  or  estoppel  (^}.  Unless 
this  be  done,  it  wiU  be  the  duty  of  the  judge  to  reject 
the  evidence,  or  to  strike  it  from  his  notes. 

Evidence  of  good  or  bad  character  is  generally 
irrelevant  and  inadmissible  in  civil  cases,  unless  cha- 

{cl)  Doe  V.  Kemp,  2 Bing.  N.  C.  102;  cf.  Bendy  v.  Simpson,  18 
C B 831 

(p)  Per  Made  and  Bosanquefc,  JJ.,  Taylor  v.  Parry,  1 & G. 

614;  Petrie  v.  Nuttal,  11  Ex.  6G9. 
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meter  be  of  the  substance  of  the  issue  (/).  In 
actions  for  seduction,  evidence  of  the  real  plaintiff’s 
bad  character  is  admitted  in  reduction  of  damages ; 
but  the  evidence  must  refer  to  a time  prior  to  that 
when  the  seduction  took  place.  The  Divorce  Court 
vdll  receive  e'v’idence  of  adultery  committed  after 
the  latest  act  charged  in  the  petition,  to  shoAv 
the  character  and  tendency  of  the  earlier  acts  of 
familiarity  (^). 

In  actions  for  defamation,  evidence  of  the  plain- 
tiff’s general  good  character  is  held  irrelevant,  even 
on  a plea  of  justification  (/i).  In  such  cases,  how- 
ever, the  plaintiff  may  give  in  evidence  any  words, 
as  well  as  any  act,  of  the  defendant,  to  show  the 
malice  or  animus  of  the  words  which  are  the  subject 
of  the  action  (z) : but  the  mere  abandonment  of  a 
plea  of  justification  ought  not  to  weigh  with  a jury, 
Avhere  the  actual  defence  sets  up  only  a privileged 
communication  (y^).  Where  the  libel  charged  the 
plaintiff  with  incompetency  as  a surveyor,  he  was 
not  alloAved  to  travel  out  of  the  record  by  showing 
that  he  had,  at  other  times,  acted  competently  in 
that  capacity  (/). 

In  criminal  cases  the  rule  is  observed  AAuth  the 
utmost  strictness,  that  no  evidence  shall  be  admitted 


(/)  Elsam  T.  Faucett,  2 Esp.  563.  As  to  the  law  in  India,  see 
Ind.  Ev,  Act,  ss.  52  and  55. 

(.7)  Boddy  V.  Boddy,  30  L.  J.,  P.  M.  & A.  23. 

(A)  Cornwall  v.  BAchardson,  R.  & M.  305. 

(i)  Pearson  v.  Lemaitre,  5 M.  & G.  700. 

{li)  ^^ilson  V.  Bohinson,  7 Q.  B.  68. 

{1)  Brine  v.  Bazalycttb,  3 Exch.  692. 
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which  does  not  tend  directly  to  the  proof,  or  dis- 
proof, of  the  matter  in  issue  (w).  Therefore,  as  a 
general  rule,  evidence  that  a prisoner  has  committed 
a similar  crime  before,  or  that  he  has  a disposition 
to  commit  such  crimes,  is  inadmissible  (w).  On  a 
charge  of  burglary  and  larceny  on  a particular  day, 
evidence  of  a larceny  in  the  same  house  on  a pre- 
vious day  was  rejected  (o).  So  on  a charge  of  ob- 
taining money  under  false  pretences,  evidence  that 
the  prisoner  had  within  a week  previously  obtained 
another  sum  of  money  under  the  same  false  pretence 
was  rejected  (p).  But  in  the  last  case  the  q^uestion 
seems  to  have  been  as  to  the  prisoner  s authority  to 
obtain  the  money.  If  the  question  had  been  as  to 
his  knoAvledge  of  the  falseness  of  the  pretence,  the 
decision  would  doubtless  have  been  different ; for 
recently,  when  a man  had  been  indicted  for  attempt- 
ing to  obtain  an  advance  from  a pawnbroker  by 
falsely  asserting  that  a certain  ring  contained  dia- 
monds, evidence  of  a similar  attempt  two  days  before 
was  held  to  have  been  rightly  admitted  as  proof  of 
his  knowledge  that  the  pretence  was  false  (q).  How- 
ever, when  the  animus  or  intent  of  an  act  has  to  be 
shown,  previous  and  subsequent  conduct  ■will  be  evi 
dence  of  it.  Thus,  the  animus  or  intent  in  uttering 
counterfeit  coin  may  be  proved  by  evidence  of  pre- 


(ni)  Weis.  Grim.  Prac.  183. 

(?0  B.  Y.  Cole,  1 Phil.  Ev.  508. 

(oi)  B.  V.  Vandercoml),  2 Lea.  C.  C.  816. 


(p)  B.  V.  Holt,  Bell,  280. 

(g')  B.  V.  Francis,  L.  R.,  2 C.  C.  R.  128;  43  L.  J., 
22  W.  R.  663;  cf.  B.  v.  Boehuch,  D.  & B.  24. 
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vious  litterings ; and  the  possession  alone  of  several 
pieces  of  counterfeit  coin  is  evidence  of  guilty  know- 
ledge (r).  On  the  same  principle,  a woman  being 
upon  her  trial  for  murdering  her  husband  by  means  of 
arsenic,  and  there  being  a question  whether  she  had 
administered  it  intentionally,  evidence  was  admitted 
of  the  subsequent  death  of  two  of  her  children,  and 
that  their  bodies  displayed  the  same  appearances 
as  that  of  her  husband  (5).  Again,  when  several 
felonies  are  so  connected  as  to  form  "one  transaction,  < 
evidence  of  all  may  be  given  in  order  to  convict  of 
one.  Thus,  where  the  indictment  charged  stealing 
from  the  prosecutor’s  till ; and  the  evidence  showed 
different  takings,  by  which  the  whole  deficit  was 
caused;  it  was  held  that  the  fact  might  be  shown  by 
proof  of  the  results  of  different  inspections  of  the 
till  (t).  So,  in  conspiracies,  since  the  act  of  one  is 
in  law  the  act  of  all,  when  complicity  has  been 
proved,  the  act  of  one  conspirator  is  evidence  on  an 
indictment  against  another. 

The  most  important  exceptions,  however,  to  the 
last  stated  general  rule  arise  under  the  19th  section 
of  the  Prevention  of  Crimes  Act,  1871  which 
provides,  that  Where  proceedings  are  taken  against 
any  person  for  having  received  goods  knowing  them 
to  be  stolen,  or  for  having  in  his  possession  stolen 
property,  evidence  may  be  given  at  any  stage  of  the 

(r)  li.  V.  Jarvis,  Dears.  562. 

(«)  R.  V.  Geering,  20  L.  J.,  M.  C.  215. 

(0  R.  V.  Ellis,  6 B.  & C.  146. 

(m)  34  & 35  Viet.  c.  112  ; cf.  R.  v.  Baris,  L.  R.,  1 C.  C R. 

272;  39  L.  J.,  M.  C.  109  ; 18  W.  R.  958. 
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proceedings  tliat  there  was  found  in  the  possession 
of  such  person  other  property  stolen  within  the  pie- 
ceding  period  of  twelve  months,  and  such  evidence  may 
be  taken  into  consideration  for  the  purpose  of  pro'S'ing 
that  such  person  knew  the  property  to  be  stolen 
which  forms  the  subject  of  the  proceedings  taken 
against  him and  “ Where  proceedings  are  taken 
against  any  person  for  having  received  goods  know- 
ing them  to  be  stolen,  or  for  having  in  his  possession 
stolen  property,  and  evidence  has  been  given  that 
the  stolen  property  has  been  found  in  his  possession, 
then  if  such  person  has  within  five  years  immediately 
r preceding  been  convicted  of  any  offence  involving 
fraud  or  dishonesty,  evidence  of  such  iirevious  con- 
viction may  be  given  at  any  stage  of  the  proceedings, 
and  may  be  taken  into  consideration  for  the  purpose 
of  proving  that  the  accused  knew  the  property  which 
^ Avas  proved  to  be  in  his  possession  to  have  been 
stolen  ; provided  that  not  less  than  seven  days  notice 
shall  have  been  given  to  the  person  accused  that 
proof  is  intended  to  be  given  of  such  previous  conwc- 
tion ; and  it  shall  not  be  necessary  for  the  purposes  of 
this  section  to  charge  in  the  indictment  the  previous 

conviction  of  the  party  so  accused. 

In  larceny,  to  prove  the  identity  of  the  prisoner, 
it  may  be  shown  that  other  goods  not  included  m 
the  indictment,  which  were  stolen  at  the  same  time, 

were  found  in  his  possession  (x). 

On  the  trial  of  Hunt  (ij)  for  riot  and  conspiracy. 


(a;)  2 Weis.  Crim.  Prac.  184. 
(y)  3 B.  & A;  566. 
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resolutions  passed  at  a meeting,  prior  and  avowedly 
preliminary  to  that  named  in  the  indictment,  were 
held  to  be  relevant  evidence  to  show  the  objects  of 
the  second  meeting.  So,  the  general  conduct  of  the 
members  on  their  way  to  it,  their  military  order  and 
threatening  language  to  people  on  the  road,  were  held 
stiictly  relevant  to  show  the  character  of  the  meeting. 
On  the  other  hand,  it  was  held  that  the  defendant 
could  not  go  into  evidence  of  the  conduct  of  the 
military  who  dispersed  the  meeting,  because  that 
could  have  no  bearing  upon  the  intention  and  object 
of  the  assembly,  as  these  must  have  existed  before  the 
dispersion,  and  were  in  their  nature  perfectly  distinct 
from  the  conduct  of  those  who  dispersed  the  assembly. 
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CHAPTER  VI. 

ON  DEPOSITIONS. 

Depositions  were  at  common  law  secondary  e\i- 
t dence,  and  inadmissible  wliere  the  original  witness 
can  be  produced  ; but  admissible  in  certain  cases, 
and  subject  to  certain  restrictions,  when  he  cannot 
be  produced.  The  principle  of  this  exclusion  in  the 
first  instance  rests  on  the  hearsay  nature  of  such 
evidence,  and  the  prejudice  to  the  adverse  party  who 
loses  the  benefit  of  his  cross-examination. 

They  were  absolutely  and  universally  inadmissible 
at  common  law  when  the  adverse  party  had  no  oppor- 
tunity of  controlling  and  explaining  the  evidence  at 
the  time  of  deposition,  by  cross-examining  the  de- 
ponent. But  where  he  has  had  such  opportumty,  he 
was  (and  is)  in  certain  instances,  where  public  policy 
recommends  such  a course,  affected  by  such  testi- 
mony of  an  absent  witness. 

A deposition  to  be  in  any  case  admissible  mus 
refer  to  the  same  parties,  or  their  privies,  and  there 
must  be  the  same  substantial  issue  (a).  It  is  on  this 
principle  that  the  evidence  of  a witness  in  a fomer 
action  may,  after  his  decease,  be  read  in  a subsequent 


(ffl)  Morgan  v.  Niclioll,  36  L.  J*,  C.  ?•  86;  L.  R.,  2 C.  P- 
15  W.  E.  110. 
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action  (5).'  Thus,  also,  in  criminal  cases,  a deposi- 
tion taken  on  one  charge  cannot  be  read  on  a different 
charge.  It  is,  however,  sufficient  in  such  a case  that 
the  charges  should  be  substantially  identical,  or  so 
connected  as  to  create  a reasonable  presumption  that 
the  prisoner’s  mind,  at  the  time  of  the  first  charge, 
was  sufficiently  directed  to  the  matters  which  form 
the  substance  of  the  subsequent  charge.  Thus,  where 
the  prisoner  was  charged  before  magistrates  with 
wounding  A.  with  intent  to  do  her  some  grievous 
bodily  harm,  and  was  afterwards  indicted  for 
wounding  A.,  A.’s  deposition  on  the  original  charge 
was  received  on  the  subsequent  charge,  because  the 
prisoner  had  had  necessarily  full  opportunity  of 
cross-examining  A.  (c). 

Where  the  deposition  is  received,  it  operates  as  a 
complete  substitution  for  the  evidence  of  the  witness. 
But  if  it  be  w^anting  in  any  statutory  formalities,  as, 
if  it  be  not  signed  by  the  magistrate  or  coroner  (c?), 
or  if  it  contain  hearsay,  such  as  a letter  purporting 
to  have  been  written  by  the  deponent  but  not  pro- 
duced, the  deposition  will,  iu  the  former  case,  be 
wholly  inadmissible,  and  in  the  latter,  the  part  pur- 
porting to  recite  the  letter  must  be  omitted  (e). 

We  proceed  to  consider  first,  as  being  of  the  chief 
practical  importance, — 

DEPOSITIONS  IN  CRIMINAL  CASES. 

At  common  law,  depositions  taken  in  the  presence 

(J)  Wright  v.  Tatham,  I A.  & E.  3. 

(c)  R.  V.  Beeston,  Dears.  405. 

(<Z)  R.  V.  England,  2 Lea.  C.  C.  770. 

{e)  Tii/ton  V.  Whitmore,  12  A.  & E.  370. 
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of  a prisoner  before  a magistrate,  and  signed  by  the 
latter,  were  generally  evidence  against  the  prisoner 
on  his  trial  if  it  appeared  that  he  had  had  an  oppor- 
tunity of  cross-examining  the  witness,  and  that  the 
witness  at  the  time  of  trial  was  either  dead,  or 
permanently  unable  to  travel,  owing  to  illness,  or 
that  he  had  been  kept  out  of  the  way  by  the  prisoner, 
or  by  some  one  on  the  prisoner’s  behalf,  in  order  to 
prevent  him  from  giving  evidence  against  him. 

The  admissibility  of  these  depositions  is  now  sub- 
ject to  the  11  & 12  Viet.  c.  42,  s.  17,  by  which  it  is 
enacted,  that  in  all  cases  where  any  person  shaU  be 
charged  before  any  justice  of  the  peace  with  any  in- 
dictable offence,  such  justice  or  justices,  before  he 
or  they  shall  commit  such  accused  person  to  prison 
for  trial,  or  before  he  or  they  shaU  admit  him  to 
bail,  shall,  in  the  presence  of  such  accused  person, 
who  shall  be  at  liberty  to  put  questions  to  any  wit- 
ness produced  against  him,  take  the  statement  on 
oath  or  affirmation  of  those  who  shall  know  the  facts 
and  circumstances  of  the  case,  and  shall  put  the 
same  into  writing;  and  such  depositions  shall  be 
read  over  to  and  signed  respectively  by  the  witnesses 
who  shall  have  been  so  examined,  and  shall  be 
signed  also  by  the  justice  or  justices  taking  the 
same ; and  the  justice  or  justices  before  whom  any 
such  witness  shaU  appear  to  be  examined  as  afore- 
said shall,  before  such  witness  be  examined,  ad- 
minister to  such  witness  the  usual  oath  or  affirma 
tion,  which  such  justice  or  justices  shall  have  ful 
power  and  authority  to  do ; and  if  upon  the  tria  o 
the  person  so  accused  as  first  aforesaid  it  s la 
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proved,  by  tlie  oath  or  affirmation  of  any  credible 
witness,  that  any  person,  whose  deposition  shall 
have  been  taken  as  aforesaid,  is  dead,  or  so  ill  as  not 
to  be  able  to  travel ; and  if,  also,  it  be  proved  that 
such  deposition  was  taken  in  the  presence  of-  the 
person  so  accused,  and  that  he  or  his  counsel  or  at- 
torney had  a ffiU  opportunity  of  cross-examining  the 
witness,  then,  if  such  deposition  purport  to  be  signed 
^7  justice  by  or  before  whom  the  same  purports 
' to  have  been  taken,  it  shall  be  lawful  to  read  such 
deposition  as  evidence  in  such  prosecution,  without 
further  proof  thereof,  unless  it  shall  be  proved  that 
such  deposition  was  not  in  fact  signed  by  the  justice 
purporting  to  sign  the  same.” 

Before  a deposition  can  be  received  under  this 
• section  it  must  therefore  appear — 

1.  That  it  was  taken  in  the  presence  of  the 
magistrate  and  of  the  prisoner  (/),  and  that  the 
latter  either  cross-examined,  or  had  an  opportunity 
of  cross-examining,  the  deponent. 

2.  That  it  has  been  signed  by  the  witness  and  also 
by  the  magistrate.  The  Christian  name  of  the  wit- 
ness may  be  proved  by  any  one  who  saw  the  witness 
■sign(^). 

3.  That  it  was  made  on  oath  by  the  witness,  or  on 
; affirmation,  in  such  cases  only  in  which  an  affirmation 
is  allowed. 

4.  That  the  deponent  is  either  dead,  or  so  ill  as 
' not  to  be  able  to  travel  (h). 

(/)  B.  V.  Watts,  L.  & C.  339. 

(y)  B.  V.  Foote,  26  L.  J.,  M.  C.  79. 

(A)  Depositions  may  be  used  in  India  when  the  court  is  satisfied 
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Only  tli6  first  and  last  of  tliose  conditions  is  re-* 
quired  to  be  distinctly  proved,  and  tbe  last  is  usually 
proved  first.  The  signatures,  purporting  to  be 
authentic,  are  presumed  to  be  so  until  proved  to  be 
otherwise;  and  the  deposition  is  declared  on  the  face 

of  it  to  be  taken  on  oath. 

It  is  not  enough  to  show  that  the  deposition  pur- 
ports to  be  signed  by  the  magistrate,  but  it  must 
also  be  shown  affirmatively  by  the  prosecutor  that 
the  deposition  was  taken  in  the  presence  of  the 
prisoner,  and  that  he  or  his  counsel  or  attorney  had 
a full  opportunity  of  cross-examining  the  witness; 
and,  when  the  prisoner  is  not  attended  by  counsel  or 
attorney,  it  ought  also  to  appear  that  the  magistrate 
had  asked  him  whether  he  would  like  to  cross- 
examine,  and  that  he  had  allowed  the  prisoner 
sufficient  time  to  consider  what  questions  he  would 

put  (i).  ^ . . 

It  is  to  be  observed  on  the  last  condition,  that  it 

does  not  contain  all  the  circumstances  in  which  a 
deposition  is  generally  admissible.  Thus,  before  the 
statute,  the  deposition  was  received  at  common  law, 
not  merely  on  proof  that  the  deponent  was  either 
dead  or  so  ill  as  to  be  unable  to  travel,  but  if  he 
were  proved  to  have  become  permanently  insane  (k), 
or  to  be  actuaUy  insane  at  the  time  of  trial  with  a 


that  for  any  sufficient  cause  it  is  impossible  to  procure 
ance  of  a witness,  or  that  his  attendance  would  cause  u 
delay  and  expense.  Ind.  Ev.  Act,  s.  33. 

(i)  Per  Platt,  B.,  B.  v.  Bay,  19  L.  T.  35. 

(A)  B.  V.  Ei'iswell,  3 T.  R.  707. 
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possibility  of  recovery  (/).  So,  it  neitlier  was  nor  is 
necessary  to  sIioav  that  tlie  illness  under  wliicli  a 
deponent  is  suffering  is  of  a permanent,  or  of  more 
than  a temporary  nature.  But  where  the  illness  of 
the  witness  is  proved  to  be  of  a very  transitory 
nature,  the  judge  may  and  will,  in  his  discretion, 
postpone  the  trial  until  he  recover;  and  this  is  the 
proper  course  whenever  such  postponement  does  not 
clearly  clash  with  public  convenience. 

The  illness  must  be  real  and  serious,  and  there 
must  either  be  a physical  incapability  of  locomotion, 
or  a probability  that  it  might  dangerously  affect  the 
witness’s  health  (m).  It  is  desirable,  when  it  is 
possible,  to  prove  this  fact  by  a medical  attendant, 
but  it  may  be  proved  by  any  one  who  has  seen  and 
■ examined  the  deponent  recently.  The  court  will 
inquire  scrupidously  and  even  suspiciously  into  all 
these  circumstances  before  receiving  the  deposition; 

: and  will  reject  it  when  the  alleged  illness  appears  to 
be  not  dangerous  or  serious  enough  to  excuse  the 
: absence  of  the  deponent.  Thus,  at  the  Salisbury 
Spring  Assizes,  1853,  Crompton,  J.,  held  that  the 
fact  of  a woman  being  within  a month  of  her  con- 
finement was  insufficient,  in  her  absence,  to  render 
her  deposition  admissible.  But  immediately  after, 
at  Exeter,  the  same  learned  judge  considered  that  it 
might  be  received  when  it  appeared,  in  such  a case, 
that  the  woman  -was  expecting  every  hour  to  be  con- 
' fined.  So,  where  a witness  had  had  an  attack  of 


(Z)  li.y.  Marshall,  C.  & M.  147. 
(w)  R.  T.  Ray,  19  L.  T.  35. 
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paralysis,  liis  deposition  was  read,  althougli  it  would 
not  have  endangered  his  life  to  come  into  court. 
Hut  in  this  case  the  deponent  could  neither  hear  nor 
speak  {n).  The  fact,  however,  that  a female  witness 
was  seventy-four  years  of  age,  and  nervous,  and  (in 
the  opinion  of  a medical  witness)  likely  to  faint 
under  cross-examination,  was  held  not  to  amount  to 
such  inability  to  travel  as  to  make  her  deposition 
admissible  (o). 

It  appears  that  it  is  for  the  judge  to  decide, 
whether  the  evidence  of  the  witness’s'  inability  to 
travel  is,  in  his  opinion,  sufficient  (p)» 

It  is  also  decided  that,  as  before  11  & 12  Yict. 
c.  42,  a deposition  will  be  received  if  the  deponent 
be  proved  to  have  been  kept  out  of  the  way  and  pre- 
vented from  appearing  at  the  trial,  by  the  act  of  the 
prisoner,  or  by  collusion  with  him  or  his  friends  {q). 
This  was  expressly  decided  in  R.  v.  Scaife,  where 
the  deponent  was  kept  out  of  the  way  by  the  prisoner’s 
agents ; but  it  is  necessary  to  create^  by  eydence  a 
reasonable  presumption  that  the  prisoners  agents 
have  been  authorized  or  sanctioned  by  him  to  pro- 
cure the  absence  of  the  witness  (r).  But  in  such 
a case  the  deposition  is  evidence  only  against  the 
prisoner  who  procured  the  absence  of  the  deponent. 


(«)  E.  V.  Cochhurn,  D.  & B.  202. 

, (»)  B.  y.  Farrell,  L.  B.,  2 C.  C.  B.  IIC;  32  W.  B.  678;  43 

L.  J.,  M.  C.  94. 

• (p)  E.  V.  Stephenson,  L.  & C.  165.  „ -n  oai 

(j)  B.  V.  Ontteridge,  9 C.  & P.  471;  R-  v-  Scaife,  2 Den.  .81. 

(r)  Cliitty’s  Statutes,  vol.  2,  p.  38,  n. 
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and  not  against  other  prisoners  in  the  same  indict- 
ment who  are  not  implicated  in  the  collusion  (5). 

Unless  the  absence  of  the  witness  be  accounted  for 
in  some  one  of  these  ways,  his  deposition  cannot  be 
received,  because  it  will  retain  all  its  original  and 
unsatisfactory  incidents  as  hearsay  evidence.  When 
the  deponent  is  in  a foreign  country,  his  deposition 
cannot  be  read  (t). 

Before  the  statute  it  was  usual  for  the  magistrate 
to  sign  each  deposition ; but  in  one  case,  where 
the  deposition  of  a deceased  witness  w^as  first  on 
the  same  sheet  of  paper  with  the  depositions  of  two 
other  witnesses,  and  the  magistrate’s  signature  was 
at  the  end  only  of  the  last  deposition,  but  was  not 
in  terms  confined  to  it,  Coleridge,  J.,  after  con- 
feiTing  with  Lord  Abinger,  received  the  first  depo- 
sition, but  with  the  remark  that  it  would  have  been 
bad  in  an  affidavit  (z/).  It  seems,  however,  to  have 
been  the  impression  of  the  learned  judge  in  this  case, 
that  each  deposition  ought,  strictly,  to  be  separately 
signed  by  the  committing  magistrate ; and  the  lan- 
guage of  the  17th  seetion  of  11  & 12  Viet.  c.  42, 
appears  to  point  out  distinctly  that  such  is  the  correct 
practice ; for  it  declares  the  deposition  to  be  admis- 
sible if  such  deposition  pui’port  to  be  signed  by  the 
justice,”  and  that  it  shall  be  inadmissible  if  “ it  shall 
be  proved  that  such  deposition  was  not  in  fact  signed 
by  the  justice  purporting  to  sign  the  same.”  As 


(.?)  J7.  y.  Scaife,  2 Den.  281. 

(t)  It.  V.  Austin,  Dears.  612. 

(u)  It.  V.  Osiorne,  8 C.  & P.  113. 
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deposition”  is  here  used  in  the  singular,  and  applies 
only  to  the  separate  statement  of  the  deceased  or 
absent  witness,  and  not  to  the  aggregate  mass  of 
the  distinct  sheets  of  the  whole  depositions,  it 
would  seem  that,  according  to  the  manifest  words 
of  the  section,  if  the  deposition  of  a deceased  or 
absent  witness  is  not  signed  by  the  magisteate  at 
the  foot  of  such  statement,  although  it  might  be 
used  for  purposes  of  contradicting  the  evidence,  or 
refreshing  the  memory  of  a present  witness,  it  would 
not,  in  any  case,  be  evidence  in  his  absence  against 
a prisoner.  This  is  clearly  also  the  justice  of  the 
case  ; for  depositions,  as  being  in  the  nature  of 
hearsay,  and  as  tending  to  affect  the  hberty  of 
the  subject,  in  opposition  to  the  principle  which 
entitles  every  man  to  be  confronted  by  his  accuser, 
ought  clearly  to  be  received,  if  received  at  all,  only 
when  every  legal  formality  has  been  observed,  and 
when,  especially  the  signature  of  the  magistrate, 
countersigning  and  following  immediately  on  that  o. 
the  witness,  may  be  xwesumed  to  afford  a reasonable 
o-uarantee  that  the  written  deposition  corresponds 
exactly  with  the  verbal  statement.  Such  a guarantee 
of  accuracy  is  clearly  of  a far  higher  nature  than  that 
which  is  contained  in  a single  signature  at  the  end 
of  the  whole  depositions  of  numerous  witnesses 
contained  on  separate  sheets  which  have  no  neces- 
sary connection.  After  the  passing  of  the  statute 
it  was  the  ordinary  practice  for  the  committing 
magistrates  to  sign  the  depositions  of  each  wit- 
ness, but  this  is  now  unnecessary,  for  it  has  recently 
. been  determined  that  it  is  sufficient  if  the  signature 
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or  signatures  be  placed  at  the  end  of  the  depositions, 
even  though  they  be  -written  on  different  sheets  of 
paper  which  are  only  connected  by  a pin  (a,-). 

The  depositions  before  a magistrate  against  a pri- 
soner must  be  taken  in  the  presence  both  of  the 
magistrate  and  of  the  prisoner  (y) ; and  nothing 
should  be  returned  as  a deposition  against  the  pri- 
soner^ unless  the  j)risoner  had  an  opportunity  of 
knowing  ■v^  hat  was  said,  and  an  opportunity  of  cross- 
examining  the  persons  making  the  deposition. 

^ The  6th  section  of  the  30  & 31  Viet.  c.  35,  pro- 
riding  for  cases  of  witnesses  dangerously  ill  and 
imable  to  travel,  enacts,  that  “ whenever  it  shall  ap- 
pear to  the  satisfaction  of  any  justice  of  the  peace 
that  any  person  dangerously  ill,  and,  in  the  opinion 
of  some  registered  medical  practitioner,  not  likely  to  - 
. recover  from  such  illness,  is  able  and  willing  to  give 
material  information  relating  to  any  indictable^  of- 
. fence,  or  relating  to  any  person  accused  of  any  such 
^ offence,  and  it  shaU  not  be  practicable  for  any  justice 
or  justices  of  the  peace  to  take  an  examination  or 
deposition  (in  accordance  with  the  provisions  of  the 
act  11  & 12  Yict.  c.  42,  s.  17)  of  the  person  so  being 
lU,  it  shall  be  lawful  for  the  said  justice  to  take  in 
writing  the  statement  on  oath  or  affirmation  of  such 
person  so  being  ill,  and  such  justice  shall  thereupon 
subscribe  the  same,  and  shall  add  thereto,  by  way  of 
•caption,  a statement  of  his  reason  for  taking  the 


(*)  n.  V.  Parker,  39  L.  J.,  M.  C.  CO: 
>V.  R.  353. 

(y)  T.  Jf  aits,  L.  & C.  339. 

P. 


L.  R.,  1 C.  C.  R.  225;  18 
A A 
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same,  and  of  the  day  and  place  when  and  where  the 
same  was  taken,  and  of  the  names  of  the  persons  (i 
any)  present  at  the  taking  thereof;  and  if  the  same 
shall  relate  to  any  indictable  offence  for  which  any 
accused  person  is  already  committed  or  bai^led  to  ap- 
pear for  trial,  shaU  transmit  the  same,  with  the_  said 
addition,  to  the  proper  officer  of  the  court  for  trial  at 
which  such  accused  person  shall  have  been  so  com- 
mitted or  bailed;  and  in  aU  other  cases  he  sh^ 
transmit  the  same  to  the  clerk  of  the  °f  the 

county,  division,  city  or  borough  m which  he  shall 
have  taken  the  same,  who  is  hereby  required  to  pre- 
serve the  same,  and  file  it  if  needed;  and  ff  after- 
wards, upon  the  trial  of  any  offender  or  offence  to 
which  the  same  may  relate,  the  person  who  made  the 
same  statement  shaU  be  proved  to  be  dead,  or  ff  it 
shaU  be  proved  that  there  is  no  reasonable  probabihty 
that  such  person  will  ever  be  able  to  travel  or  ^ye 
evidence,  it  shaU  be  lawful  to  read  such  statement  m 
evidence,  either  for  or  againet  the  aoo«se<f  withou 
further  proof  thereof,  if  the  same  purports  to  te 
signed  by  the  justice  by  or  before  whom 
to  be  taken,  and  provided  it  be  proved  to  the  sate- 
faction  of  the  court  that  reasonable  notice  of  ^ 
tention  to  take  such  statement  has  been  served  upon 
the  person  {whether  groeecutor  or  accused)  agams 
whom  it  is  proposed  to  be  read  m evidence,  an 
such  person,  or  his  counsel  or  attorney,  had  “ S 
have  had,  had  he  chosen  to  be  present  a fidl  oppor 
tunity  of  cross-examining  the  deceased  " 

made  the  same.”  And  the  7th  section  Pro-“ 
when  a prisoner  in  actual  custody  has  served  or 
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ceived  notice  of  intention  to  take  a statement  in  the 
manner  mentioned,  he  or  she  may  be  brought  up  in 
custody  to  hear  the  statement  taken. 

If  the  depositions  are  lost  without  fraud  or  gross 
negligence  before  trial,  and  cannot  be  found  after 
diligent  search,  they  may  be  proved  by  a copy  pro- 
duced and  certified  by  the  magistrate’s  clerk  (z) ; and 
now,  probably,  under  14  & 15  Viet.  c.  99,  s.  14,  any 
dill} -examined  copy  would  be  admissible. 

Every  deposition  against  a prisoner  ought  to  be 
taken  down  in  writing,  whether  any  case  is  made  out 
or  not;  and  Jervis,  C.  J.,  has  declared  it  to  be 
practice  quite  illegal  and  highly  improper  ” not  to 
take  down  in  writing  every  such  deposition.  Ac- 
cordingly, the  court  will  require  distinct  evidence 
that  It  has  not  been  so  taken  down,  before  it  will 
admit  secondary  parol  evidence  of  anything  that  was 
said  on  an  examination  before  a magistrate  {a), 

The  pnsoner’s  statement  wiU  be  limited,  as  to  its 
admissibility  in  the  first  instance,  by  the  principles 
laid  down  in  the  chapter  on  Confessions,  and  the 
statutory  provisions  which  are  there  mentioned  (^). 

A voluntary  statement  made  by  a prisoner  before 
a magistrate  ought  to  be  reduced  into  writing,  and  ‘ 
read  as  evidence  against  or  for  him  in  the  case  for 
the  prosecution  at  trial.. 

It  IS  desirable,  but  not  necessary,  that  the  prisoner 
on  sign  the  statement ; and  it  is  said  not  to  be 


(z)  R.  y.  Shellard,  9 C.  & P.  277. 

(a)  Parsons  v.  Brown,  3 C.  & K.  295. 
ib)  Supra,  p.  274. 
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necessary  that  the  magistrate  should  sign  it,  if  the 
prisoner  sign  or  admit  the  statement  to  be  true  when 
it  is  read  over  to  him ; but  a statement  not  signed  by 
the  magistrate,  and  neither  signed  nor  admitted  by 
the  prisoner,  is  clearly  inadmissible  (c).  But  if  it  be 
clearly  proved  that  the  prisoner  made  a statement 
before  the  magistrate  which  was  not  taken  down 
in  writing,  it  may  be  proved  by  any  one  who  heard 

A prisoner’s  statement  is  only  evidence  against 
himself,  and  not  against  others  who  are  implicated 
in  the  same  charge  (e).  It  has  been  decided  that  a 
statement  will  not  be  inadmissible  because  a magis- 
trate has  not  given  the  prisoner  the  statutory  caution 
that  he  has  nothing  to  hope  from  any  promise  of 
favour,  or  to  fear  from  any  threat  of  punishment  (/). 

The  3rd  section  of  30  & 31  Viet.  c.  35,  provides, 
that  if  an  accused  person  calls,  or  desires  to  call, 
witnesses,  the  ‘^justice  or  justices  shaU,  in  the 
presence  of  such  accused  person,  take  the  statement 
on  oath  or  affirmation,  both  examination  and  cross- 
examination,  of  those  who  shall  be  called  as  witnesses 
by  such  accused  person,  and  who  shall  know  any- 
thino-  relating  to  the  facts  and  circumstances  of  the 
caseror  anything  tending  to  prove  the  innocence  ot 
such  accused  person,  and  shaU  put  the  same  mto 
wi-iting;  and  such  depositions  of  such  witnesses  sh^l 
be  read  over  to  and  signed  by  the  witnesses  who 


(c)  Lambe^s  case,  2 Lea.  625. 

R.  V.  Jacobs,  1 Lea.  309. 

(o)  R.  V.  Aijpleby,  3 Stark.  33. 
(/)  R.  Y.  Sansome,  1 Den.  645. 
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have  been  so  examined,  and  signed  also  bj  the  justice 
or  justices  taking  the  same,  and  transmitted  in  due 
course  of  law  with  the  depositions.” 


DEPOSITIONS  BEFOEE  COEONERS. 

These  are  not  within  the  11  & 12  Viet.  c.  42,  but 
are  practically  admissible  under  similar  restrictions. 
But  it  is  said  not  to  be  necessary  that  they  should 
be  taken  in  the  presence  of  the  j)risoner  (g).  But 
they  must  be  signed  by  the  coroner,  and  the  hand- 
writing must  be  proved  {h). 

A coroner  s inquisition  is  admissible  between  third 
parties  to  show  that  there  has  been  such  a judicial 
inquiry  into  the  matters  to  which  it  refers  (z).  Such 
an  inquisition  will  not  be  inadmissible  in  cases  of 
murder  or  manslaughter,  under  the  6 & 7 Viet.  c.  83, 
as  being  written  on  paper  and  not  on  parchment  (k). 


DEPOSITIONS  IN  CIVIL  CASES  (Z). 

The  1st  rule  of  Order  XXXVII.  provides  that 
the  court  or  a judge  may  at  any  time,  for  sufficient 
reason,  order  that  any  Avitness  whose  attendance  in 
court  ought  for  some  sufficient  cause  to  be  dispensed 


O)  Ball.  N.  P.  248;  Weis.  Cr.  Pr.  210. 

{h)  R.  V.  England,  2 Leach,  770. 

(i)  R.  V.  Gregory,  15  L.  J.,  M.  C.  38. 

(^)  Ibid. 

(1)  For  the  practice  in  India,  see  Act  VIIL  of  1859,  ss.  175,  179, 
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witli,  be  examined  by  interrogatories  or  otherwise 
before  a commissioner  or  examiner;”  and  the  4th 
rule  of  the  same  Order  provides,  that  “ the  court  or 
a judge  may,  in  a cause  or  matter  where  it  shall 
appear  necessary  for  the  purposes  of  justice,  make 
any  order  for  the  examination  upon  oath  before 
any  officer  of  the  court,  or  any  other  person  or 
persons,  and  at  any  place,  of  any  witness  or  person, 
and  may  order  any  deposition  so  taken  to  be  filed  in 
the  court,  and  may  empower  any  party  to  any  such 
cause  or  matter  to  give  such  deposition  in  evidence 
therein  on  such  terms,  if  any,  as  the  court  or  a judge 
may  direct.” 

Application  will  have  to  be  made  under  the  fore- 
going rules  when  it  is  desired  to  have  the  testimony 
of  a witness  whose  attendance  in  court  cannot  be 
secured  by  reason  of  age,  illness,  or  absence  fi:om 
the  jurisdiction.  The  phraseology  of  these  ^ rules 
vests  m courts  and  judges  a far  wider  discretion  m 
such  matters  than  was  antecedently  possessed  by  the 
courts  of  common  law,  but  perhaps  not  substantially 
a wider  discretion  than  was  possessed  by  the  Court 
of  Chancery,  although  the  exercise  of  that  discretion 
was  seldom  called  for,  owing  to  almost. all  evidence 
in  that  court  being  by  way  of  affidavit.  How  ffiat 
discretion  will  be  exercised  it  is  impossible  to  predict 
with  certainty,  but  in  all  probability  there  will  be 
little  departure  from  the  practice  in  these  matters, 
which  has  existed  for  many  years. 
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DEPOSITIONS  IN  CHANCERY. 

The  practice,  so  far  as  the  Court  of  Chancery  was 
concerned,  was  that  provided  by  the  15  & 16  Viet, 
c.  86,  s.  28,  and  the  11th  rule  of  the  Order  of 
the  5th  of  February,  1861  (whicli  was  made  in  pur- 
suance of  that  act,  and  of  23  & 24  Viet.  c.  128). 
The  act  provides,  that  ^^the  mode  of  examining  wit- 
nesses in  the  said  court,  and  all  the  practice  of  the 
said  court  in  relation  thereto,  so  far  as  such  practice 
shall  be  inconsistent  wdth  the  mode  hereinafter 
prescribed  of  examining  such  witnesses,  and  the 
practice  in  relation  thereto,  shall,  ft’om  and  after  the 
time  appointed  for  the  commencement  of  this  act, 
be  abolished : provided  always,  that  the  court  may,  if 
it  shall  think  fit,  order  any  particular  Avitness  or 
witnesses  out  of  the  jurisdiction  of  the  said  court  to 
be  examined  upon  interrogatories  in  the  mode  now 
practised  in  the  said  court,  and  that  with  respect  to 
such  witness  or  Avitnesses  the  practice  of  the  said 
court  in  relation  to  the  examination  of  witnesses 
shall  continue  in  ftill  force,  save  only  so  far  as  the 
same  may  be  varied  by  any  general  order  of  the 
Lord  Chancellor  in  that  behalf,  or  by  any  order  of 
the  court  Avith  reference  to  any  particular  case. 

The  Order  provides,  that  Notwithstanding  any 
of  these  rules  the  court  or  the  judge  in  chambers 
may  direct  that  the  oral  examination  and  cross- 
examination  of  any  Avitness  (Avhether  a party  or  not)^ 
or  the  cross-examination  of  any  person  who  has  been 
examined  ex  -parte  before  an  examiner,  or  made  an 
affidavit,  shall  be  taken  before  an  examiner  of  the 
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court  or  a special  examiner  in  the  manner  prescribed 
by  the  statute  15  & 16  Viet.  c.  86,  as  if  these  rules 
had  not  been  made,  in  case  it  shall  appear  to  the 
judge  that  owing  to  the  age,  infirmity  or  absence  out 
of  the  jurisdiction  of  such  witness  or  person,  or  for 
any  other  cause  which  to  the  judge  shall  appear 
sufficient,  it  is  expedient  that  such  direction  should 
be  given.  Such  direction  may  be  obtained  on 
application  to  the  court  or  the  judge  in  chambers  on 
notice.” 

In  practice  the  act  was  seldom  resorted  to.  All 
examinations  of  witnesses  who  were  old,  ill,  or  out  of 
the  jurisdiction  were  had  before  examiners. 

The  method  of  taking  the  depositions  was  this: 
The  witness  was  examined  before  one  of  the  exami- . 
ners  in  London,  although  the  examiners  could  be 
ordered  to  attend  at  any  place  in  England  or  Wales 
to  examine  infirm  persons.  If  there  was  any  suffi- 
cient reason  the  court  woidd  appoint  a special  exa- 
miner, but  there  was  a reluctance  to  do  so  on  accoimt 
of  the  expense  (fn).  Witnesses  out  of  the  jurisdiction 
were  examined  before  a special  examiner  (w) ; but  the 
court  w^ould  not  appoint  one  for  such  purpose  unless 
new  facts  were  likely  to  be  elicited  (o).  The  32nd 
section  of  15  & 16  Viet.  c.  86,  is  as  follows:— “ The 
depositions  taken  upon  any  such  oral  examination  as 
aforesaid  shall  be  taken  down  in  writing  by  the  exa- 
miner, not  ordinarily  by  question  and  answer,  but  in 


(?«.)  Brocas  v.  Lloyd,  21  Bear.  520. 

(w)  Crofts  V.  Middleton,  9 Hare,  App.  xviii. 
(o)  Lord  V.  Colvin,  2 W.  li.  134. 
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the  form  of  a narrative,  and,  when  completed,  shall 
be  read  over  to  the  witness,  and  signed  by  him  in  the 
presence  of  the  parties,  or  such  of  them  as  may  think 
tit  to  attend;  provided  always,  that  in  case  the  Avit- 
ness  shall  refuse  to  sign  the  said  depositions,  then  the 
examiner  shall  sign  the  same;  and  such  examiner 
may,  upon  all  examinations,  state  any  special  matter 
to  the  court  as  he  shall  think  fit : provided  also,  that 
it  shall  be  in  the  discretion  of  the  examiner  to  put 
down  any  particular  cpiestion  or  answer  if  there  shall 
appear  any  special  reason  for  doing  so;  and  any 
question  or  questions  which  may  be  objected  to  shall 
be  noticed  or  referred  to  by  the  examiner  in  or  upon 
the  depositions,  and  he  shall  state  his  opinion  thereon 
to  the  counsel,  solicitors  or  parties,  and  shall  refer  to 
such  statement  on  the  face  of  the  depositions,  but  he 
shall  not  have  power  to  decide  upon  the  materiality 
or  relevancy  of  any  question  or  questions:  and  the 
court  shall  have  power  to  deal  with  the  costs  of  im- 
material or  irrelevant  depositions  as  may  be  just.” 

The  following  points  have  been  decided  under  this 
section:— The  examiner  must  write  the  depositions  . 
with  his  o^yn  hand  (/?),  and  sign  them.  If  he  dies  ” 
before  signing,  the  signature  of  his  successor  will  be 
sufficient  (^),  or  the  depositions  may  be  filed  without 
signature  (r).  If  a witness  demurs  or  objects  to  any 
question  put  to  him,  ‘'the  question  or  questions  so 
put,  and  the  demurrer  or  objection  of  the  witness 

ip)  Stobart  v.  Todd,  2 W.  R.  G17. 

iq)  lirijson  v.  WarrvicJt  Canal  Co.,  1 TV.  R.  124. 

(J-)  Feltjm,,,,.  Hailey,  H W.  li.  827i  Stephen  v.  Wcmldm, 
i J Rcav.  685.  ’ 
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thereto,  shall  be  taken  down  by  the  examiner,  and 
transmitted  by  him  to  the  Hecord  Office  of  the  said 
court  to  be  there  filed ; and  the  validity  of  such  de- 
murrer or  objection  shall  be  decided  by  the  court ; 
and  the  costs  occasioned  by  such  demurrer  or  ob- 
jection shall  be  in  the  discretion  of  the  court  (.s). 
A witness  may  object  on  any  ground  of  privilege  or 
relevancy  (Oj  and  the  examiner  has  no  power  to 
overrule  the  objection.  If^  in  spite  of  the  objection, 
the  examiner  proceeds  with  the  examination,  the 
depositions  would,  as  under  the  old  practice  (m),  be 
suppressed.  The  examiner  cannot  decide  upon  the 
relevancy  of  evidence  (:r),  or  exclude  anything  unless 
it  “ is  clearly  and  palpably  no  evidence  (y ).  But 
since  the  act,  as  well  as  before,  the  exact  limits  of 
the  examiner’s  power  to  exclude  evidence  are  not 
well  defined  {z).  When  a witness  is  treated  as  ad- 
verse, it  is  the  duty  of  the  examiner  to  take  down 
the  particular  questions  asked,  so  as  to  show  that  the 
requirements  of  the  22nd  section  of  the  Common 
Law  Procedure  Act,  1854,  which  applies  to  Chan- 
cery proceedings,  have  been  complied  with,  and  then 
leave  will  be  given  upon  special  motion  to  produce 
counter-evidence. 

The  original  depositions,  authenticated  by  the  sig- 


(s)  15  & 16  Viet.  c.  86,  s.  33. 

(0  Supra,  Part  I.  Chap.  YU.  and  Part  III.  Chap.  ^ . 
(?/)  Goodall  V.  Gamtlwrn,  4 De  G.  & S.  97. 

(ar)  Buckley  v.  Cooke,  1 K.  & J-  32. 

(y)  Surr  Y.  Walnisley,  L.  R.,  2 Eq.  440. 

(?)  Buckley  v.  Cooke,  ubi  supra. 
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nature  of  tlie  examiner,  are  filed  in  the  Record  Office, 
but  copies  are  supplied  for  the  purposes  of  the  suit. 

The  chief  clerks  of  the  Master  of  the  Rolls  and 
Vice-Chancellors  have  power  to  examine  witnesses 
either  upon  interrogatories  or  viva  voce,  as  the  judge 
to  whom  they  are  subordinate  may  direct  (a).  The 
depositions  taken  before  a chief  clerk  are  filed,  and 
copies  thereof  given  to  the  parties  to  the  proceedings, 
and  the  procedure  thereupon  is  substantially  the  same 
as  that  in  the  case  of  depositions  taken  under  15  & 

lb  Viet.  c.  86,  and  the  order  of  the  5th  of  February 
1861. 


DEPOSITIONS  AT  COIVIMON  LAW. 

V henever  a witness  was  beyond  the  jurisdiction 
of  the  courts,  or  likely  to  be  so  at  the  time  of  trial; 
or  when  he  was  likely  to  be  unable  to  attend  the 
trial,  owing  to  approaching  dissolution,  or  permanent 
infirmity,  the  courts  of  common  law  had  power  to 
grant  a commission  to  examine  such  witness,  either 
in  Great  Britain  or  abroad,  at  any  time  after  the 
commencement  of  the  action  (i) ; and  to  permit  his 
■\vntten  deposition,  as  certified  by  the  commissioner, 
to  be  read  in  evidence  at  the  trial,  on  proof  that  the 
deponent  was  at  that  time  beyond  the  jurisdiction  of 
the  court,  or  dead,  or  unable  from  permanent  sick- 
ness, or  other  permanent  infinnity,  to  attend  the 
trial. 


(a)  15  & 16  Viet.  c.  80,  s.  30, 

(J)  Fynney  v.  Beasley,  17  Q.  B.  86. 
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The  foundation  of  this  privilege  is  in  the  13 
Geo.  3,  c.  63,  s.  40,  which  permitted  the  prosecutor 
or  defendant,  in  all  indictments  or  informations  for 
offences  committed  in  India,  to  apply  for  and  obtain 
a writ  of  mandamus  to  the  superior  judges  in  India, 
directing  them  to  take,  in  due  form  of  law,  the  state- 
ments of  witnesses  within  their  jurisdiction  concern- 
ing the  offence ; and  to  return  them  in  the  form  of 
signed  and  sealed  depositions  to  the  King’s  Bench. 
A similar  privilege  was  given  in  actions  and  suits 
commenced  in  England  (sect.  44). 

The  1 Will.  4,  c.  22,  taking  this  act  as  its  basis, 
extended  its  provisions  substantially  “ to  aU  colonies, 
islands,  plantations,  and  places  under  the  dominion 
of  his  Majesty  in  foreign  parts,  and  to  the  judges  of 
the  several  courts  therein,  and  to  all  actions  depend- 
ing in  any  of  his  Majesty’s  courts  at  W^estminster, 
in  what  place  or  country  soever  the  cause  of  action 
may  have  arisen,  and  whether  the  same  may  ha\e 
arisen  within  the  jurisdiction  of  the  court,  to  the 
judges  whereof  the  ™t  of  commission  may  be  di- 
rected, or  elsewhere.  By  the  second  section  the 
colonial  judges  are  empowered  to  enforce  the  attend- 
ance of  witnesses  in  such  cases  in  the  same  way  as 
if  the  action  of  suit  had  arisen  within  their  junsdic- 
tion.  The  fourth  section  empowers  the  courts  at 
Westminster,  and  the  several  judges  thereof,  m 
every  action  depending  in  such  court,  upon  the  ap 
plication  of  any  of  the  parties  to  such  suit,  to  order 
the  examination  on  oath,  upon  interrogatories  or 
otherwise,  before  the  master  or  prothonotary  of  the 
said  court,  or  other  person  or  persons  to  be  named 
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in  such  order,  of  any  witnesses  within  the  jurisdiction 
of  the  court  where  the  action  shall  be  depending ; or 
to  order  a commission  to  issue  for  the  examination 
of  witnesses  on  oath  at  any  place  or  places  out  of 
such  jurisdiction  or  otherwise;  and  by  the  same,  or 
any  subsequent  order  or  orders,  to  give  all  such  direc- 
tions touching  the  time,  place,  and  manner  of  such 
examination,  as  well  within  the  jurisdiction  of  the 
coiu't  wherein  the  action  shall  be  de^Dending  as  with- 
out, and  all  other  matters  connected  with  such  exa- 
mination as  may  appear  reasonable  and  just.” 

By  section  5,  witnesses  within  the  jurisdiction  may, 
by  order  of  the  court  or  of  a judge,  be  summoned  to 
attend  the  commission,  and  be  attached  for  non-at- 
tendance. By  section  7 , the  commissioner  is  autho- 
rized to  administer  an  oath  to  the  witness,  or  an 
affirmation  in  cases  where  the  law  permits  it  in  sub- 
stitution; and  the  witness  is  subjected  to  the  penalties 
of  peijury  for  gmng  evidence  falsely  (see  also  6 & 7 
\ict.  c.  83,  s.  5).  And  by  sect.  10  it  is  enacted  as 
follows : That  no  examination  or  deposition  to  be 

taken  by  virtue  of  this  act  shall  be  read  in  evidence 
at  any  trial  without  the  consent  of  the  party  against 
whom  the  same  may  be  offered,  unless  it  shall  appear 
to  the  satisfaction  of  the  judge  that  the  examinant  ” 
{query  examinee)  “or  deponent  is  beyond  the  juris- 
diction of  the  court,  or  dead,  or  unable  from  perma- 
nent sickness,  or  other  permanent  infirmity,  to  attend 
the  trial;  in  all  or  any  of  which  cases  the  examina- 
tions and  depositions,  certified  under  the  hand  of  the 
commissioners,  master,  prothonotary,  or  other  person 
taking  the  same,  shall  and  may,  without  proof  of 
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signature  to  such  certificate,  he  received  and  read  in 
evidence,  saving  all  just  exceptions. 

The  sickness  need  not  necessarily  be  incurable, 
but  only  so  far  permanent  as  to  be  likely  to  last 
beyond  the  trial;  and  the  decision  of  the  judge  as  to 
the  deponent’s  inabdity  to  attend  the  trial  was  subject 
to  review  by  the  court;  but  the  court  would  not 
interfere  unless  they  were  satisfied  that  the  judge 
had  been  misled  by  misrepresentations  or  that  in- 
justice was  likely  to  be  done  (c). 

Either  plaintiff  or  defendant,  after  the  commence- 
ment of  the  action,  might  a^Dply  for  a commission  {d) ; 
but  the  courts  would  not  grant  it  as  a matter  of  course, 
lest  it  should  lead  to  parties  going  abroad  to  avoid 
cross-examination  at  trial ; and  they  requhed  the 
applicant  to  satisfy  them,  on  affidavit,  that  it  would 
conduce  to  the  due  administration  of  justice  for  the 
commission  to  issue.  Accordingly,  mere  residence 
beyond  the  jurisdiction  of  the  courts  was  held  in- 
sufficient, if  it  appeared  that  the  witness  could 
attend  at  trial  (e).  The  application  was  liable  to 

be  refused  on  the  ground  of  delay  (/). 

A commission  may  issue  to  any  one  whom  the 
court  may  appoint,  even  to  a foreign  court  or  the 
judges  of  a foreign  court,  if  such  judges  are  w mg 
to  act  (g'y,  and  it  will  be  no  objection  to  the  commis- 
sion issuing,  that  it  appears  that  they  wiU  exam 


(c)  Duke  of  Beaufort  v.  Crarvshay,  H.  & R.  638, 
id)  Brown  v,  Mollett,  16  C.  B.  514. 

(e)  Castelli  v.  Groome,  18  Q.  B.  490. 

(/)  Stone  V.  Stone,  34  L.  J.,  P-  M.  & A.  33. 
ig)  Fischer  v.  Sztaray,  E.  B.  & E.  321. 
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the  witnesses  on  principles  which  are  not  recognized 
bj  the  English  law  of  evidence ; but  if  it  should  ap- 
pear at  trial,  either  on  the  face  of  the  depositions,  or 
from  extrinsic  evidence,  that  inadmissible  statements, 
hearsay  for  instance,  have  been  received  by  the 
commissioners,  the  whole  depositions  will  be  rejected; 
or,  at  all  events,  such  portions  as  are  inadmissible 
according  to  the  English  law  (h).  The  court  has 
always  a discretion  to  receive  parts  of  a deposition 
and  to  reject  other  parts  which  either  appear  to  have 
been  elicited  by  leading  questions  or  to  be  otherwise 
objectionable  (i). 

The  courts  will  not  grant  a commission  to  exa- 
mine witnesses  in  a hostile  country,  although  there 
be  an  open  communication  with  it  (/i). 

The  order  must  state  the  place  to  which  the  com- 
mission IS  directed,  and  the  names  of  the  commis- 
sioners, where  the  examination  is  within  the  jurisdic- 
tion of  the  court ; but  the  last  requisite  is  dispensed 
■v^uth,  where  the  commission  is  directed  to  a foreign 
country  (/).  It  should  also  state  the  mode  in  which 
the  examinations  are  to  be  taken  and  returned  (tw). 

It  has  been  held  that  the  party  to  be  prejudiced 
by  the  deposition  must  have  had  an  opportunity  of 
being  present  at  the  examination,  and  of  cross-exa- 
miniug  the  witness  (n),  and  that  he  must  have  formal 


(A)  Lnmley  v.  Gye,  2 E.  & B.  216. 

(i)  Small  V.  Nairne,  13  C.  B.  840. 

(Ji)  Barrich  v.  Buha,  16  C.  B.  492. 

(J)  Greville  v.  Stulz,  11  Q.  B.  997. 

(m)  Atkins  v.  Palmer,  4 B.  & Aid.  9»77. 

{ri)  Att.-Gen.  v.  Davison,  M‘Clel.  & Y.  160. 
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noticG  that  the  conmiission  was  to  be  applied  for  or 
issued  (o).  But  the  opposite  party  has  been  allowed 
to  put  in  the  depositions,  as  the  witnesses  are  exa- 
mined as  much  for  one  side  as  the  other  (p).  It 
was  held  that  cross-interrogatories  must  also  be  read, 
as  well  as  the  interrogatories  in  chief,  by  the  party 
who  makes  the  latter  his  evidence  But  it  was 
held  no  objection  to  the  admissibility  of  depositions 
under  a commission  that  the  written  interrogatories 
and  cross-interrogatories  were  not  put  to  the  wit- 
nesses, but  that  the  examinations  were  taken  viva 

voce{r). 

The  depositions  could  not  heretofore  be  read  ii  the 
deponent  be  in  the  country,  and  producible  at  the 
trial,  and  his  inability  to  attend  could  not  be  proved 
by  hearsay  {s).  When  they  were  tendered  on  the 
ground  of  his  being  beyond  the  jiudsdiction  of  the 
court,  this  fact  had  to  be  proved  satisfactorily  (O- 
Thus,  where  it  only  appeared  that  the  deponent  was 
a sailor,  and  had  belonged  some  months  previously  to 
a vessel  lying  in  the  Thames,  but  it  did  not  further 
appear  what  had  become  of  the  man  or  the  vessel. 
Lord  EUenborough  thought  the  proof  that  the  former 
was  beyond  the  jurisdiction  of  the  court  too  vague. 


(,))  Steinheller  v.  Nemton,  9 C.  & P.  317. 

{p)  Proctor  V.  Lainson,  7 C.  & P.  629. 

(a)  Temperley  t.  Scott,  5 C.  & P.  341.  tt  t?  fi54- 

drill  r General  Iron  Seren,  mur  Co  H.  & K. 

cf.  Hitchens  v.  Hitchens,  35  L.  J.,  P-  & > • •’ 

153. 

(s)  Bolinson  v.  Marhis,  2 M.  & K.  37  . 

{t)  Ibid. 
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although  he  was  disposed  to  have  admitted  the  de- 
position, if  it  had  been  shown  that  any  efforts  had 
been  recently  made  to  find  the  deponent  (zit).  But 
where  a witness  proved  that  he  had  seen  the  depo- 
nent start  by  railway  to  Gravesend,  where  the  vessel 
lay  in  which  he  was  to  sail  to  Australia,  and  that  he 
had  received  letters  from  the  deponent,  dated  from 
two  places  on  the  English  coast,  where  the  vessel 
was  knovni  to  have  touched,  it  was  held  sufficient 
proof  that  the  deponent  was  out  of  the  jurisdiction  of 
the  court  (v).  But  where  it  appeared  in  a similar 
case  that  the  dej)onent  was  on  board  the  night  before 
the  trial,  and  expecting  to  sail  immediately,  this  was 
held  insufficient  (.r).  If  the  commission  was  granted 
on  the  ground  of  the  witness’s  permanent  residence 
abroad  very  slight  evidence  was  sufficient  to  raise 
the  presiunption  of  his  being  so  at  the  time  of  the 
(y)  j but  if  it  was  granted  on  account  of  tempo- 
rary absence  abroad  or  of  illness,  the  absence  or  ill- 
ness must  be  clearly  proved  (z). 

In  like  manner,  when  the  deponent  was  dead  or 
absent  from  sickness,  the  death  or  the  nature  of  the 
malady  had  to  be  distinctly  shown.  It  has  been 
doubted  whether  pregnancy,  and  generally  whether 
temporary  illness,  would  excuse  non-attendance  (a\ 

The  deposition  of  a party  to  an  action  will  be  ad- 


(n)  Falconer  t.  Hanson,  1 Camp.  171. 
(r)  Varicas  v.  French,  2 C.  & K.  1008. 
(«)  Carrnthers  v.  Graham,  1 C.  & M.  5, 

(y)  Pollack  V.  Pollack,  2 S.  & T.  310. 

(z)  Mills  y.  Mills,  ibid. 

(a)  Abraham  v.  Newton,  8 Bing.  384. 
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missible  or  inadmissible,  as  in  the  cases  of  ordinary 
witnesses  (Z>).  But  if  a party  wishes  to  havo  his  own 
deposition  taken  on  the  ground  that  he  is  about  to 
leave  the  country,  he  must  satisfy  the  court  by  affi- 
davit that  his  application  is  bona  Jide,  and  that  his 
voyage  is  one  of  necessity  (c). 

As  previously  observed,  a commission  may  be 
issued  to  the  judges  of  any  foreign  court.  So  a 
commission  may  issue  to  the  judges  of  the  superior 
courts  of  common  law  in  Westminster,  and  of  the 
Court  of  Session  in  Scotland,  and  of  any  supreme 
court  in  any  of  her  Majesty’s  colonies  or  posses- 
sions abroad,  and  to  any  judge  in  any  such  colony 
or  possession  appointed  for  the  purpose  by  order 
in  council ; with  respect  to  whom  it  is  provided  by 
22  Viet.  c.  20,  s.  1,  as  follows  Where,  upon 
an  application  for  this  purpose,  it  is  made  to  ap- 
pear to  any  court  or  judge  having  authority  under 
this  act,  that  any  court  or  tribunal  of  competent 
jurisdiction  in  her  Majesty’s  dominions  has  duly 
authorized,  by  commission,  order,  or  other  process, 
the  obtaining  the  testimony  in  or  in  relation  to  any 
action,  suit,  or  proceeding  pending  in  or  before  such 
court  or  tribunal,  of  any  witness  or  witnesses  out  of 
the  jurisdiction  of  such  court  or  tribunal  and  witlun 
the  jurisdiction  of  such  first-mentioned  com’t,  or  of 
the  court  to  which  such  judge  belongs,  or  of  such 
judge,  it  shall  be  lawful  for  such  court  or  judge  to 
order  the  examination,  before  the  person  or  persons 


(&)  Solomon  v.  Howard,  12  C.  B.  463. 

(c)  Fischer  v.  Hahn,  13  C.  B.,  N.  S.  659. 
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appointed,  and  in  manner  and  form  directed  by  sucli 
commission,  order,  or  other  process  as  aforesaid,  of 
such  witness  or  witnesses  accordingly;  and  it  shall 
be  lawful  for  the  said  court  or  judge  by  the  same 
order,  or  for  such  court  or  judge  or  any  other  judge 
having  authority  under  this  act,  by  any  subsequent 
order,  to  command  the  attendance  of  any  person  to 
be  named  in  such  order  for  the  purpose  of  being 
examined,  or  the  production  of  any  Avritings  or  other 
documents  to  be  mentioned  in  such  order,  and  to  give 
all  such  directions  as  to  the  time,  place  and  manner 
of  such  examination,  and  all  other  matters  connected 
therewith,  as  may  appear  reasonable  and  just ; and 
any  such  order  may  be  enforced,  and  any  disobe- 
dience thereof  punished,  in  like  manner  as  in  case 
of  an  order  made  by  such  court  or  judge  in  a cause 
depending  in  such  court  or  before  such  judge.”  The 
2nd  section  provides,  that  every  person  examined 
as  a witness  under  any  such  commission,  order,  or 
other  process  as  aforesaid,  who  shall  upon  any  such 
examination  wilfully  and  corraptly  give  any  false 
evidence  shall  be  deemed  and  taken  to  be  guilty  of 
peijury.  The  4th  section  provides,  that  every  person 
examined  under  any  such  commission,  order,  or  other 
process  as  aforesaid  shall  have  the  like  right  to 
refuse  to  answer  questions  tending  to  criminate 
himself,  and  other  questions  which  a witness  in  any 
cause  pending  in  the  court  by  which  or  by  a judge 
whereof  or  before  the  judge  by  whom  the  order  for 
examination  was  made  would  be  entitled  to ; and 
that  no  person  shall  be  compelled  to  produce  under 
any  such  order  as  aforesaid  any  writing  or  other 
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document  that  he  would  not  be  compellable  to  pro- 
duce at  a trial  of  such  a cause.  T-he  5th  section 
provides,  that  her  Majesty’s  superior  courts  of  com- 
mon law  at  estminster  and  in  Dublin  respectively , 
the  Court  of  Session  in  Scotland,  and  any  supreme 
court  in  any  of  her  Majesty’s  colonies  or  possessions 
abroad,  and  any  judge  of  any  such  court,  and  any 
judge  in  any  such  colony  or  possession  who  by  any 
order  of  her  Majesty  in  council  may  be  appointed  for 
this  purpose,  shall  respectively  be  courts  and  judges 
having  authority  under  the  act. 

Under  this  act  the  attendance  of  witnesses  before 
a special  examiner  can  be  enforced  by  the  court 
having  jurisdiction  where  the  examination  is  to  take 
place ; and  in  such  case  it  is  the  duty  of  such  coiu-t, 
and  not  of  the  court  that  appoints  the  special  exami- 
nation, to  determine  what  witnesses  are  to  be  sum- 
moned, and  what  documents  they  are  to  produce,  as 
well  as  to  decide  all  questions  of  privilege  on  the 
evidence  which  may  arise  in  the  examination  (fZ). 

Depositions  taken  in  foreign  countries  may  be 
used  in  proceedings  taken  under  the  Extradition 
Act,  1870  (33  & 34  Viet.  c.  52),  for  sect.  14  of  that 
act  provides,  that  « depositions  or  statements  on 
oath  taken  in  a foreign  state,  and  copies  of  such 
depositions  or  statements,  and  foreign  certificates  ol 
or  judicial  documents  stating  the  facts  of  a convic- 
tion, may,  if  duly  authenticated,  be  received  in  evi- 
dence in  proceedings  under  this  act.”  It  has  been 


{d)  Campbell  v.  Att.-Gen.,  L.  R.,  2 Ch.  571;  36  L.  J.,  Ch.  600 
15  W.  R.  915. 
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held  to  be  unnecessary  that  the  accused  should  have 
been  present  at  the  taking  of  the  depositions  (e) ; 
and  the  Extradition  Act  of  1873  (36  & 37  Viet, 
c.  60),  s.  4,  enables  a magistrate  in  this  country, 
when  acting  under  an  order  bearing  the  seal  of  a 
secretary  of  state,  to  take  evidence  for  the  purpose 
of  any  criminal  matter  pending  in  a foreign  court  or 
tribunal,  Avhether  the  accused  be  present  or  not,  but 
his  presence  or  absence  must  be  stated  in  the  depo- 
sition. Due  authentication  is  defined  by  sect.  15  of 
the  Act  of  1870. 

The  Court  of  Chancery,  following  the  practice  of 
the  civil  law,  would  make  an  order  to  examine  an 
important  witness  de  hene  esse,  i.  e.,  before  the  re- 
gidar  time  for  the  examination  of  witnesses,  and  this 
power  the  High  Court  will  possess,  and  will  exercise 
wherever  the  Com!  of  Chancery  would  under  similar 
circumstances  have  exercised  it.  The  order  might 
have  been  applied  for  directly  the  bill  was  filed ; 
and  the  plaintiff  or  defendant  might  be  ordered  to 
be  examined  in  this  way.  When  a witness  was 
seventy  years  of  age  or  upwards,  or  was  in  a dan- 
gerous state  of  health,  or  was  about  to  go  abroad,  or 
when  there  was  only  one  witness  to  a particular  fact, 
or,  indeed,  wherever  the  justice  of  the  case  required 
it,  the  order  would  be  made.  The  application, 
which  had  to  be  supported  by  an  affidavit  of  the 
facts,  was  made  either  to  the  Court  or  to  a judge  in 
chambers  on  notice. 


(e)  Ee  Counhaye,  L.  R.,  8 Q.  B.  410;  21  W.  R.  883. 
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CHAPTER  VII. 

ON  PRIVATE  WRITINGS,  INSPECTION,  AND  NOTICE  TO 

PRODUCE. 

"When  private  writings  contain  a contract,  or  otlier- 
wise  imbody,  or  are  material  to  tbe  substance  of  tbe 
issue,  tliey  are  not  only  admissible,  but  also,  when 
producible,  indispensable  evidence.  In  sucb  cases  a 
party  wbo  relies  upon  them  must  either  produce 
them,  or  account  satisfactorily  for  their  non-produc- 
tion. Such  writings  are  frequently  in  the  hands  of 
an  adverse  party,  who  will  not  voluntarily  produce 
them  either  before  or  at  the  trial.  The  important 
practical  questions  then  on  this  subject  are,  how  can 
a party  ascertain  what  documents  are  in  his  op- 
ponent’s possession?  how  can  he  get  these  documents 
produced  for  his  inspection  previous  to  the  trial?  and, 
lastly,  how  can  he  get  them  produced  at  the  trial,  or 
put  himself  in  a position,  by  reason  of  their  non- 
production,  to  give  secondary  evidence  of  their 

contents  ? 

The  future  practice  as  to  discovery  of  documents, 
* production  previous  to  the  trial  and  inspection  is 
regulated  by  Order  XXXI.  of  the  new  rules  of 
court,  the  portions  of  which,  material  for  the  present 

purpose,  are  as  follows : — 

It  shall  be  lawful  for  the  court  or  a judge  at 
any  time  during  the  pendency  therein  of  any  action 


ON  TRIVATE  WRITINGS,  INSPECTION,  ETC.  o51 

or  proceeding,  to  order  the  production  by  any  party 
thereto,  upon  oath,  of  such  of  the  documents  in  his 
possession  or  power,  relating  to  any  matter  in  ques- 
tion in  such  action  or  proceeding,  as  the  court  or 
judge  shall  think  right ; and  the  court  may  deal  with 
such  documents,  when  produced,  in  such  manner  as 
shall  appear  just. 

“12.  Any  party  may,  without  filing  any  affidavit, 
apply  to  a judge  for  an  order  directing  any  other 
jDarty  to  the  action  to  make  discovery  on  oath  of  the 
documents  which  are  or  have  been  in  his  possession 
or  power,  relating  to  any  matter  in  question  in  the 
action. 

“13.  The  affidavit  to  be  made  by  a party  against 
whom  such  order  as  is  mentioned  in  the  last  preced- 
ing rule  has  been  made,  shall  specify  which,  if  any, 
of  the  documents  therein  mentioned,  he  objects  to 
produce,  and  it  may  be  in  the  Form  No.  9 in 
Appendix  B.  hereto,  with  such  variations  as  ch- 
cumstances  may  require. 

“ 14.  Every  party  to  an  action  or  other  proceeding 
shall  be  entitled,  at  any  time  before  or  at  the  hearing 
thereof,  by  notice  in  writing,  to  give  notice  to  any 
other  party,  in  whose  pleadings  or  affidavits  reference, 
is  made  to  any  document,  to  produce  such  document 
for  the  inspection  of  the  party  giving  such  notice,  or 
of  his  solicitor,  and  to-  permit  him  or  them  to  take 
copies  thereof;  and  any  party  not  complying  with 
such  notice  shall  not  afterwards  be  at  liberty  to  put 
any  such  document  in  evidence  on  his  behalf  in  such 
action  or  proceeding,  unless  he  shall  satisfy  the  court 
that  such  document  relates  only  to  his  own  title,  he 
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being  a defendant  to  the  action,  or  tliat  be  bad  some 
other  sufficient  cause  for  not  complying  witb  sucb 
notice. 

“15.  Notice  to  any  party  to  produce  any  docu- 
ments referred  to  in  bis  pleading  or  affidavits  sball  be 
in  tbe  Form  No.  10  in  Appendix  B.  hereto. 

“16.  Tbe  party  to  whom  sucb  notice  is  given 
sball,  within  two  days  from  the  receipt  of  sucb  notice, 
if  all  tbe  documents  therein  referred  to  have  been  set 
forth  by  him  in  sucb  affida^dt  as  is  mentioned  in 
Rule  13,  or  if  any  of  tbe  documents  referred  to  in  sucb 
notice  have  not  been  set  forth  by  him  in  any  such 
affidavit,  then  within  four  days  from  tbe  receipt  of 
" sucb  notice,  deliver  to  tbe  party  giving  tbe  same  a 
notice  stating  a time  witliin  three  days  from  tbe  de- 
livery thereof  at  which  tbe  documents,  or  such  of 
them  as  be  does  not  object  to  produce,  may  be  in- 
spected at  the  office  of  bis  sobcitor,  and  stating 
which  (if  any)  of  tbe  documents  be  objects  to  pr^ 
duce,  and  on  what  ground.  Sucb  notice  may  be  in 
tbe  Form  No.  11  in  Appendix  B.  hereto,  witb  sucb 

variations  as  circumstances  may  require. 

“17.  If  tbe  party  served  witb  notice  under  Rule  15 
omits  to  give  sucb  notice  of  a time  for  inspection, 
or  objects  to  give  inspection,  tbe  party  desming  it  may 
apply  to  a judge  for  an  order  for  inspection. 

“18.  Every  application  for  an  order  for  inspection 
of  documents  sball  be  to  a judge.  And  except  in 
tbe  case  of  documents  referred  to  in  tbe  pleadings  or 
affidavits  of  tbe  party  against  whom  the  application 
is  made,  or  disclosed  in  bis  affidavit  of  documents, 
sucb  application  sball  be  founded  upon  an  affidawt 
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showing  of  what  documents  inspection  is  sought,  that 

t le  partj  applying  is  entitled  to  inspect  them,  and 

that  they  are  in  the  possession  or  power  of  the  other 
party. 

, . P^^ty  from  whom  discovery  of  any 

'ind  or  inspection  is  sought  objects  to  the  same,  or 

thli-  or  a judge  may,  if  satisfied 

e right  to  the  discovery  or  inspection  sought 
depends  on  the  determination  of  any  issue  or  question 

it  ifd^“  w u®  “■  “y  reason 

s desirable  that  any  issue  or  question  in  dispute  in 

.le  action  shoidd  be  determined  before  deciding  upon 

le  right  to  the  discovery  or  inspection,  order  tint 

such  issue  or  question  be  determined  first,  and  reserve 

the  question  as  to  the  discovery  or  inspection. 

iO.  If  any  party  fads  to  comply  ivith  any  order 

to  answer  interrogatories,  or  for  discoveiy  or  inspec- 

lon  of  documents,  he  shall  be  liable  to  LaclimLt 

e shall  also,  if  a plaintiff,  be  liable  to  have  his 

action  dismissed  for  want  of  prosecution,  and,  if  a 

defedant,  to  have  his  defence,  if  any,  struck  out,  and 

e placed  m the  same  position  as  if  he  had  not 

defended,  and  the  party  interrogating  mav  iTly  to 

he  court  or  a judge  for  an  order  to  fhat  ;ffe?Ld 

rder  may  be  made  accordingly.” 

it  ^ observed,  that  in  the  foregoing  rules 

d IS  discrrtionaiy  with  the  court  to  order  production 

The  principles  embodied  in  these  rules  do  not 
d.ffer  materially  from  those  embodied  in  ,5  & ,6 
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Viet.  c.  86,  s.  18,  which  regulated  the  practice  m 
the  Court  of  Chancery,  and  14  & 15  Vict.  c.  99, 
s.  6,  and  17  & 18  Vict.  c.  125  (Common  Law  Pro- 
cedure Act,  1854),  s.  50,  which  reg^ated  the  practice 
of  the  courts  of  common  law.  The  decisions  on 
these  acts  will,  therefore,  he  material  to  show  what 
wUl  be  the  practice  of  the  future.  In  the  first  place 
then  all  documents  are  primd  facie  producible,  bu 
the  production  of  prmleged  documents  cannot  be 
enforced  (5) ; and  although  a party  has  a rig  o 
the  production  of  all  documents  that  relate  to  hi» 
own  case  alone,  or  to  his  case  conjointly  with  that  of 
his  adversary,  he  has  no  right  to  the  F°duction  of 
documents  that  are  ii-relevant  to  the  issue,  or  hat 
relate  exclusively  to  the  title  of  his  ^2’ 

but  it  will  not  be  sufficient  merely  to  allege  th 
documents  relate  exclusively  to  the  title  of  the  par  y 

Listing  production,  if  that  conclusion  is  opposed 

to  the  character  of  the  documents.  W 

V -C.,in  Comber.  Corporation  of  London{d),  ®id. 

If  it  be,  with  distinctness  and  positiveness,  stated 
in  an  answer  that  a document  forms  or  supports  the 
defendant’s  title  and  is  intended  to  be  or  may  be  used 
by  him  in  evidence  accordingly,  and  does  not  contain 
anything  impeaching  his  defence  or  forming  or  sup- 
portingLe  plaintiff’s  title  or  the  plaintiff  s case,  tha 
Lament  is!  I conceive,  protected  from  production. 


(J)  Clegg  v.  Edmondson.  22  Beav.  126,  137.  As  to  p 
'taLLL;:%rBeav.31isee«irtv. 
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unless  the  court  sees  upon  the  answer  itself  that  the 
defendant  erroneously  represents  or  misconceives  its 
nature.  But  where  it  is  consistent  with  the  answer 
that  the  document  may  form  the  plaintiff’s  title  or 
part  of  it,  may  contain  matter  supporting  the  plain- 
tiff s title  or  the  plaintiff’s  case,  or  may  contain 
matter  impeaching  the  defence,  then  I apprehend 
the  document  is  not  protected ; nor  I apprehend  is 
it  protected  if  the  character  ascribed  to  it  by  . the 
defendant  is  not  averred  by  him  with  a reasonable 
and  sufficient  degree  of  positiveness  and  distinct- 
ness.” It  has  recently  been  held  that  a defendant  can 
only  avoid  production  of  documents,  the  possession 
and  relevancy  of  which  he  admits,  by  giving  a reason 
for  alleging  that  the  production  is  unnecessary  for 
the  decision  of  the  issue,  and  that  the  discovery  ' 
Avould  be  injurious  to  himself(e).  The  court  will 
accept  the  oath  of  a defendant  whether  documents 
are  relevant  or  not,  but  the  plaintiff  is  entitled  to  the 
production  of  all  relevant  documents  except  such  as 

the  court  can  clearly  see  to  have  no  bearing  on  the 
issue  (/). 

The  right  to  deal  with  documents  will  warrant  an 
order  for  their  production.  Therefore  a party  will 
be  ordered  to  produce  documents  in  the  possession  of 
us  agent  or  of  his  solicitor,  whose  ordinary  lien  is 
no  defence  to  production  (^).  Where  the  documents 
are  m the  possession  of  an  agent  for  the  party  against 


(c)  Ilevgh  y.  Garrett,  31  L.  T.,  N.  S.  669. 
(/)  Mansell  v.  Feeney  (2),  2 J.  & H.  320. 
Is)  Uope  V,  Liddell,  20  Bear.  438. 
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whom  the  application  is  made  jointly  with  other  per- 
sons, no  order  to  produce  will  be  made,  but  the  party 
will  be  compelled  to  discover  by  answer  any  know- 
ledge he  may  be  able  to  obtain  by  inspecting  such 
documents.  A fortiori  these  principles  apply  to 
cases  where  the  documents  sought  are  in  the  posses- 
sion of  the  party  jointly  with  others.  Lord  Cotten- 
ham,  in  Taylor  v.  Rundell  {h),  said “ It  is  true 
that  the  rule  of  court,  adopted  from  necessity,  with 
reference  to  the  production  of  documents,  is,  that  if 
a defendant  has  a joint  possession  of  a document  mth 
somebody  else  who  is  not  before  the  court  the  court 
will  not  order  him  to  produce  it,  and  that  for  two 
reasons : one  is,  that  a party  will  not  be  ordered  to 
do  that  which  he  cannot  or  may  not  be  able  to  do ; 
the  other  is,  that  another  party  not  present  has  an 
interest  in  the  document  which  the  court  cannot  deal 
with.  But  that  rule  does  not  apply  to  discovery,  m 
which  the  only  question  is,  whether  as  between  the 
plaintiff  and  the  defendant  the  plaintiff  is  entitled  to 
an  answer  to  the  question  he  asks ; for  if  he  is,  the 
defendant  is  bound  to  answer  it  satisfactorily,  or,  at 
least,  show  the  court  that  he  has  done  so  as  far  as 
his  means  of  information  will  permit. 

When  privilege  is  claimed  on  this  ground  the 
party  claiming  it  must  show  enough  to  satisfy  the 
court  what  the  nature  of  the  joint  ownership  is(0- 
The  mere  fact  that  a person  not  before  the  court  has 


(Ji)  Cr.  & Ph.  124;  cf.  Clench  v.  Financial  Corporatwn,  L.  K-i 
2 Eq  ^71 

(i)’  Bomll  V.  Cowan,  18  W.  R.  533;  L.  R.,  5 Ch.  496. 
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an  interest  in  documents  is  no  ground  for  resisting 
production  (J). 

Where  a defendant  in  a suit  relating  to  transac- 
tions in  which  he  was  engaged  on  his  own  account 
had  made  entries  of  such  transactions  in  the  books 
of  a partnership,  it  -was  held  by  the  Court  of  Appeal 
in  Chancery  that  he  could  not  be  compelled  to  pro- 
duce such  books  without  the  consent  of  his  co-partner, 
and  that  the  plaintiff  should  interrogate  him  so  as  to 
compel  him  to  set  forth  the  entries,  and  then  enforce 
pioduction  of  the  originals  at  the  hearing  by  serving 
a suhpcena  duces  tecum  on  the  co-partner  (k), 

A mortgagee  cannot  be  compelled  to  produce  his 
security  (including  title  deeds  deposited  with  him) 
except  on  payment  of  his  principal,  interest  and  ' 
costs  (/) ; nor,  if  he  purchases  the  equity  of  redemp- 
tion, can  he  be  compeUed  to  produce  the  conveyance 
to  him  (m).  But  where  a mortgagee  purchased  the 
equity  of  redemption  from  a trustee,  with  notice  of 
the  trust,  he  was  held  not  entitled  to  refuse  produc- 
tion of  the  conveyance  to  him  in  a suit  by  cestui  que 
trust  for  redemption  and  reconveyance  {n).  Where 
a mortgage  security  is  impeached,  that  security  must 
be  produced,  although  the  mere  fact  of  charging  a 


<j)  Kettlewell  v.  Barstow,  L.  R.,  7 Ch  693  • 
20W.  R.  917. 


41  L.  J.,  Ch.  718; 


(A)  Jladley  y.  MDovgall,  38  W.  R.  393;  L.  R.,  7 Ch  312-  41 
h.  J.,  Ch.  504.  ■ ’ 

(0  ^Chester  y.  Marquis  of  Donegal,  L.  R.,  5 Ch.  502;  39 
I-  J.,  Ch.  694;  18  W.  R.  531.  ’ 

(w)  Greenwood  y.  Itothwell,  7 Beay.  291. 

(n)  Smith  y.  Barnes,  L.  R.,  1 Eq.  65. 
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mortgagee  with  fraud  will  not  entitle  a mortgagor  to 
production  (o)  ; and  this  applies  to  all  deeds  which 
are  impeached,  and  not  only  to  mortgages  (p). 

Letters  w'ritten  to  and  in  the  possession  of  a party 
to  the  suit  will,  if  material,  be  ordered  to  be  pro- 
duced, although  marked  “ private  and  confidential,” 
and  although  the  writer  objects  to  their  production ; 
but  the  party  claiming  their  production  must  enter 
into  an  undertaking  not  to  use  such  letters  for  any 
collateral  object  (9').  The  mere  heading  “ confiden- 
tial” cannot  protect  a document  from  production  (r). 
Where  documents  are  confidential,  whether  so  headed 
or  not,  it  would  seem  to  be  the  true  principle  that  a 
primd  facie  case  for  production  must  be  made  out 
to  justify  the  court  in  ordering  production,  but 
wherever  fraud  is  pleaded,  all  documents  which 
would  throw  any  light  on  the  alleged  fraud  ought  to 
be  produced  (s). 

When  documents  contain  partly  privileged  or  irre- 
levant matter  and  partly  unprivileged  or  relevant, 
the  privileged  or  irrelevant  parts  may  be  sealed  up 
on  production.  Thus  a part  of  a pedigree  was 
allowed  to  be  sealed  up  by  defendants  on  an  affidaidt 


(0)  See  judgment  of  Malins,  V.-C.,  in  the  RcpuUic  of  Costa 
Rica  V.  Erlang er,  L.  E.,  19  Eq.  44;  23  W.  K.  108. 

( p~)  Rassford  v.  Blahesley,  6 Beav.  131. 

{q)  HoqMnson  v.  Lord  BvrgUey,  L.  E.,  2 Ch.  447;  36  L.  J., 
Ch.  605;  15  W.  E.  543. 

(r)  Per  Bovill,  C.  J.,  in  Mahoney  v.  National  11  idoivs  Ujf 

Insurance  Fund,  L.  E.,  6 C.  P.  256.  j t r? 

(s)  Mahoney  v.  National  Widows^  Life  Insurance  Fund,U  K 
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that  it  related  to  their  title  and  not  to  the  plaintiffs’ (0. 
But  when  the  parts  which  might  be  thus  concealed 
are  so  interspersed  with  those  parts  which  are  pro* 
ducible  that  sealing  up  is  impossible,  it  seems  that, 
except  in  extraordinary  cases,  no  order  to  produce 
will  be  inade(w). 

Inspection  will  be  granted  as  a matter  of  course 
of  any  document  referred  to  in  the  pleadings  or 
affidavits  of  the  party  against  whom  the  motion  is 
made  or  disclosed  in  his  affidavit  of  documents ; but 
in  all  other  cases  application  for  inspection  must  be 
founded  on  an  affidavit  showing  (1)  of  what  docu- 
ments inspection  is  sought  ? (2)  that  the  party  apply- 
ing is  entitled  to  inspect  them,  and  (3)  that  they 
are  in  the  possession  or  power  of  the  other  party, 
iuuch  an  affidavit  must  state  more  than  a mere  gene- 
ral belief  that  tne  adverse  party  holds  documents 
which  are  material  to  the  applicant’s  case,  and  must 
describe  them  sufficiently  to  enable  the  court  to  judge 
of  their  materiality  (x),  and  the  court  will  be  guided 
by  the  circumstances  of  each  particular  case  ( y).  The 
application  ought  to  be  refused  if  it  appear  to  be  of  a 
Jishmg  nature  (z),  or  if  it  appear  to  be  a pretext  for 


it)  Kettlervell  y.  Barstow,  L.  E.,  7 Ch.  693:  41  L.  J..  Ch  718  t 
20  W.  R.  917. 


(«)  Clmrton  y.  D'civen,  2 Dr.  & Sm.  394. 

(a-)  Thompson  v.  Rohson,  2 II.  & N.  412 ; Wolley  v.  Pole,  14 
C.  B.,  N.  S.  638;  and  sec  as  to  materiality,  Sneider  y.  Manqino, 
7 E.xch.  229;  and  Riccard  v.  Inclosure  Commissioners,  4 E & B 

329.  • O'  x>. 

iy)  Per  Blackburn,  J.,  ChaHered  Bank  of  India,  J-o  v Rie/t 
4 B.  & S.  73.  ■ ^ 

(2)  Shadwell  v.  Shadrvell,  6 C.  B.,  N.  S.  679. 
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delay,  or  merely  to  discover  the  case  of  the  adverse 
party  (a),  or  if  made  on  the  chance  that  the  docu- 
ment sought  to  be  inspected  might  possibly  afford 
materials  for  cross-examination  (5).  In  one  case  (c), 
to  detinue  for  a deed,  the  plaintiff  pleaded  lien  as  an 
attorney;  and  the  plaintiff,  on  an  affidavit  that  he 
had  not  retained  the  defendant,  and  that  the  costs 
were  due  from  a third  party,  was  allowed  to  inspect 
the  entries  in  defendant’s  books  as  to  costs  claimed. 
So,  in  an  action  for  work  done,  the  defendant,  on  an 
affidavit  that  the  work  was  not  done,  and  that,  if 
done,  the  charge  was  exorbitant,  was  allowed  to 
inspect  the  entries  in  the  plaintiff’s  books  relating 
to  the  work(c?).  So,  where  the  defendant  pleads 
fraud,  he  is  entitled  to  inspect  any  document  which 
he  alleges  will  prove  that  the  alleged  misrepresenta- 
tion was  untrue  to  the  plaintiff’s  knowledge  {e).  In 
an  action  for  breach  of  promise  of  marriage  inspection 
has  been  granted  to  the  defendant  of  letters  written 
by  him  to  the  plaintiff,  and  in  the  possession  of  the 
latter  (/). 

In  libel,  imputing  dishonesty  to  the  plaintiff  while 
in  the  defendant's  service,  where  the  defendant  jus- 
tified, the  plaintiff  has  been  allowed  to  inspect  the 
books  of  the  defendant,  so  far  as  they  were  necessary 
to  enable  the  plaintiff  to  disprove  the  charge  in  the 

(a)  Per  Lord  Campbell,  Scott  v.  Walker,  2 E.  & B.  560. 

(J)  Richards  v.  QellatUy,  L.  R.,  7 C.  P.  127;  20  W.  R.  630. 

(<?)  Scott  V.  Walker,  vbi  supra. 

(<7)  Hunt  V.  Hewitt,  7 Ex.  236. 

(e)  Colman  t.  Truman,  3 H.  & N.  871. 

(/)  Pape  V.  Lister,  L.  R.,  6 Q.  B.  242;  40  L.  J.,  Q.  B.  87;  19 
W.  R.  446. 
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plea  (^).  But  in  another  case  where  a company 
sued  for  a libel  by  imputing  insolvency,  and  the 
defendant  pleaded  a justification,  the  defendant  was 
refused  an  inspection  of  the  company’s  books,  on  the> 
ground  that  a person  publishing  a libel  ought  to  Be 
prepared  to  prove  it  himself  (h).  And  where  a 
domestic  servant  M'ho  had  been  in  the  employ  of  the 
defendants  and  was  refused  a situation  on  accoimt  of 
a letter  written  by  one  of  them,  sued  for  libelAit  was, 
held  by  Lord  Coleridge,  C.  J.,  and  Grove,  an, 

application  for  inspection  under  14  & 15  Yict^  o.  9T 
S.  6,  must  be  refused,  but  Lord  Coleridfee-espressedi 
his  opinion  that  if  the  application  hadi  been-  made' 
under  the  thirtieth  section  of  the  Common  Law  Pro- 
cedure Act,  1854,  it  ought  to  have  been- granted- (i). 

Communications  with  an  unprofessional  agent  in 
anticipabon  of  litigation,  and  with-  a-  view  to  the 
prosecution  of  a defence  to  a claim,  will  not  be 
ordered  to  be  produced  (J).  This  principle  has 
een  applied  by  the  Courts  of  Common  Pleas 'in 
1870,  and  Exchequer  in  1874,  to  the  reports  of 
medical  officers  sent  by  a railway  company  to  ex- 
amine a passenger  alleged  to  have  been  injured  in 
an  accident  on  their  line,  when  a claim  has  been 
made  by  such  passenger  for  compensation  (4).  But 

(-7)  Collins  y.  Yates,  27  L.  J.,  Ex.  150. 

Metropolitan  Saloon  Omnibus  Co.  y.  Hawkins,  4 H.  & N. 

w! Is"' “ I-  J-. c- P-  Wl M 

0)  Jtuss  y.  Gibb,  L.  R,,  8 Eq.  522 

IJ  B 5 
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the  Court  of  Queen’s  Bench,  in  a still  more  recent 
case  (Z),  following  its  own  decision  in  1867  (wi),  lie  d 
that  such  reports  were  not  privileged.  In  dns  conflict 
of  authority  the  question  is,  which  decision  is  most 
consonant  with  the  principles  of  natural  ji^tice. 
We  incline  to  the  opinion  that  the  rule  of  the  Court 
of  Queen’s  Bench  is  the  proper  one.  When  the 
officials  of  a company,  in  the  course  of  their 
ordinary  duty,  make  a report  as  to  an  accident, 
whether  before  or  after  litigation  is  commenced, 
such  report  is  subject  to  inspection  (w).  But  in- 
spection will  not  be  permitted  of  reports  of  scientific 
men  consulted  by  or  on  behalf  of  the  company  as  to 

the  cause  of  the  accident  (o). 

A defendant  has  been  held  entitled  to  production 

of  documents  although  in  contempt  (/?).  The  order 

usually  made  was  for  the  party,  his  solicitors  and 
ao'ents,  to  inspect  documents,  and  this  will  probably 
be  the  form  of  the  order  in  future,  notwithstanding 
that  only  the  party  giving  notice  and  his  soHcitors 
are  referred  to  in  Order  XXXI.  Buie  14.  is 


Great  Northern  Railway  Co.,  L.  R.,  9 Ex.  298;  43  L.  J.,  Ex.  loO, 

23  W.  R.  6.  n.-ArAh*<?. 

(Z)  Farqnhar  v.  Great  Northern  Railway  (7c;.,  ^\eekly  Rotes, 

1875,  p.  13  ; 10  L.  J.,  W.  N.  11.  T R 

Baher  v.  London  and  South  Western  Radway  Co.,  L.  R-, 

3 Q.  B.  91;  37  L.  J.,  Q.  B.  53;  16  W.  R.  126.  -nnUivav 

Cii)  Per  Bramwell,  B.,  in  Shinner  r.  Great  Lorthei  nR  L 


Ithi  stq^ra.  . t t? 

(y)  Woolley  V.  North  LoJidon  Railway  Co.,  h.  K., 

38  L.  J.,  C.  P.  317;  17  W.  R.  650.  ^ 

( p)  Haldane  Echford,  17  W.  R-  570;  L.  1 < 

L.  J.,  Ch.  372. 


4 C.  P.  602; 
Eq.  425;  38 
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form  lias  been  held  to  include  a confidential  agent 
whose  assistance  is  necessary  to  carry  on  the  suit, 
although  he  is  a witness  in  die  cause  (7),  and  .the 
usual  rule  of  the  Court  of  Chancery  was  that  wit- 
nesses were  not  allowed,  to  inspect  documents  before 
the  hearing  (r).  When  Ic.  was  named  in  a bill  as 
the  agent  of  the  plaintiffs  (a  foreign  republic)  in  this 
country,  the  defendants  were  required  to  produce 
their  documents  to  S.,  who  was  stated  in  the  affi- 
da\it  of  the  plaintiff  s solicitor  to  be  their  agent  for 
the  purposes  of  the  suit  {s). 

A paity  authorized  to  take  copies  of  documents 
^mU  be  permitted  to  employ  an  accountant,  and  not 
necessarily  a professional  accountant,  if  there  are 
complicated  accoimts  (t),  and  a surveyor  when  there 
are  plans  and  sections  (u).  ■ 

^ Again,  it  must  be  observed  that  where  the  plain- 
tiff  s interest  and  title  are  denied  by  the  defendant,  the 
defendant  ought  not  to  be  compelled  to  produce  all 
documents,  but  only  those  which  are  necessary  or 
material  to  the  question  to  be  decided  at  the  hearing 
or  tnal  (x);  and  where  the  alleged  next  of  kin  of  an 
intestate  instituted  a suit  against  the  solicitor  of  the 
reasury,  to  whom  administration  had  been  granted. 


. yj)  Att.-Gen.  v.  Whitrvood  Local  Board,  40  L.  Ch  599.  tq 
W.  li.  1107.  ’ 

(r)  Boyd  V.  Petrie,  L.  R.,  3 Ch.  818;  17  W.  R.  903.  ' 

25  W Erlangcr,  44  L.  J.,  Ch.  402; 


it)  Lindsay  y.  Gladstone,  L.  R.,  9 Eq.  132. 

{y)  Swansea  Bailway  Co.  v.  Budd,  L.  R.,  2 Eq  274 
(•r)  Tnrney  v.  Baylcy,  34  Bcav.  105. 
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Malins,  V.-C.,  refused  to  order  tlie  defendant  to 
make  an  affidavit  of  documents  until  a prima  facie 
case  had  been  made  out  by  the  plaintiff,  saying,  “ it 
seems  just  and  reasonable  that  the  court  should  not 
order  persons  in  possession  of  an  estate  to  produce 
their  documents  of  title  to  any  one  who  may  claim, 
and  who  may,  perhaps,  have  no  foundation  for  tlie 
claim”  (y).  Lastly,  the  right  to  production  depends 
upon  the  state  of  the  pleadings.  A defendant,  who 
has  demurred  to  the  plaintiff’s  entire  statement  of 
claim,  cannot  obtain  production  of  documents  by  the 
plaintiff,  nor  can  the  plaintiff  obtain  it  if  the  de- 
fendant has  pleaded  a purely  affirmative  plea,  i.  e., 
admitted  the  case  made  by  the  plaintiff,  but  stated 
some  new  fact  not  denied  by  the  plaintiff  as  a de- 
fence to  his  claim  ; but  if  the  defendant  pleads  a 
negative  plea  the  plaintiff  is  entitled  to  obtain  pro- 
duction of  documents  (z). 

The  county  courts  have  now  all  the  powers  of 
the  superior  courts  of  common  law  as  to  granting 
and  enforcing  inspection.  This  they  derive  from  an 
order  in  council,  dated  the  18  th  day  of  November, 
1867,  made  in  accordance  with  the  provisions  of 
the  Common  Law  Procedure  Act,  1854.  This 
order  directs  that  the  provisions  of  sect.  50  of  that 
act  shall  extend  to  all  Courts  of  Record  established 
under  the  County  Courts  Act,  1846,  and  to  the  City 
of  London  Com’t;  and  that  the  powers  and  duties 
incident  to  the  provisions  of  that  section  with  respect 


(y)  Lane  v.  Gray,  L.  R,  16  Eq.  552 ; 43  L.  J.,  Ch.  187. 

(z)  See  Daniell’s  Ch.  Pract.  5th  ed.  p.  1689. 
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to  matters  in  such  courts  shall  be  exercised  by  the 
judges  thereof  or  their  deputies,  and  that  the  statutes, 
rules,  orders,  and  forms  used  in  such  courts  shall  be 
adopted  with  reference  to  all  proceedings  under  the 
above-mentioned  section,  so  far  as  the  same  shall  be 
applicable,  mutatis  mutandis.  The  procedure,  there- 
fore, where  an  inspection  of  documents  is  required 
m county  court  proceedings,  will  be  substantially 
the  same  as  that  adopted  in  actions  commenced  in 
the  superior  courts  pre\dous  to  the  Judicature  Acts 
coming  into  operation. 

The  court  ^vill  not  compel  a person,  not  a party 
to  the  suit,  to  produce  a document  for  inspection  («), 
unless  he  has  obtained  it  from  a party  to  the  suit' 
and  holds  it  in  the  nature  of  a trust  for  such  party(5)! 
And  where  such  person  holds  independently,  and 
paramount  to  the  title  of  the  party,  he  wiU  not  be 
subject  to  an  inspection  (c).  In  one  case,  Stuart, 
V.-L.  refused  to  order  an  executor  to  produce  cer- 
tain cheques  of  his  testator  which  were  at  the  date 
of  the  application  in  the  possession  of  the  banker  on 
whom  they  were  drawn  ( J). 

An  inspection  ought  not  to  be  granted  when  it 
appears  to  be  sought,  not  bondjide  for  the  pending 
action  but  to  assist  the  applicant  in  an  action  against 
a third  person  (c).  Nor  will  a party  be  permitted 


(a)  Cocks  T.  Nash,  9 Bing.  721. 

( b)  Doe  V.  Boe,  1 M.  & W.  207. 

(c)  Ibid. 

id)  Baijley  v.  Cass,  1 0 W.  R.  370. 

(tf)  Temperlr.y  v.  Willett,  G E.  & B.  380. 
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to  make  public  information  wliich  he  has  obtained 
from  the  inspection  of  his  opponent’s  documents  (J). 


ON  PRODUCTION  AT  THE  TRIAL  AND  NOTICE  TO 

PRODUCE. 

The  court  can,  under  Order  XXXI.,  Rule  11, 
compel  the  production  of  anj  document  at  the  trial. 
A party  cannot  compel  his  opponent  to  produce  any 
document  at  the  trial ; but  if  he  wishes  to  be  in  a 
position  to  give  secondary  evidence  of  the  contents 
of  any  document  in  the  possession  of  his  opponent, 
he  must,  as  a general  rule,  give  his  opponent  notice 
to  produce  such  document  at  the  time.  If  after 
proof  that  such  notice  has  been  given,  and  that  the 
original  is  in  the  hands  of  the  adverse  party,  the 
latter  will  not  produce  it,  the  party  requiring  it  may 
resort  to  secondary  evidence  of  it. 

Before  this  can  be  used,  the  party  tendering  it 
must  prove,  or  raise  at  least  a reasonable  presump- 
tion, that  the  original  is  in  the  hands  of  the  adverse 
party,  or  of  a third  person  in  privity  with  him  (^). 
Slight  evidence  of  this  fact  will  be  sufficient,  when 
the  document  either  naturally,  necessarily  or  pro- 
bably, might  be  expected  to  be  in  the  custody,  or 
under  the  control,  of  such  adverse  party.  Thus,  it 
has  been  presumed  that  a bankruptcy  certificate  came 

* . I 

(/)  Williams  v.  I’rince  of  Wales’  Life  Assurance  Co.,  23  Beav. 
338;  and  cf.  IIopltinso7i  Lord  Burghlcy,  L.  R.,  2\  .Ch.  447;  36 
L.  J.,  Ch.  605;  15  W.  R.  543.  ' 

(^)  Sharp  V.  Lamh,  11  A.  & E.  805. 
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into  the  hands  of  a bankrupt , who  Avas  proved  to 
have  solicited  it,  and  to  liave  been  charged  for  it  by 
his  solicitor  (A).  And  generally,  where  documents 
have  been  ti’aced  into  a party’s  possession,  it  lies  uj)on 
him  to  show  what  has  become  of  them,  in  order 
to  be  able  to  object,  after  notice  to  produce,  to  the 
substitution  of  secondary  evidence  (z). 

Similarly,  when  there  is  a privity  of  title  between 
the  adverse  party  and  a third  person  who  holds  the 
original,  die  former  is  equally  compellable  to  pro- 
duce. .The  question  in  this  case  is,  whether  the  cus- 
tody was  \drtually,  although  not  actually,  the  custody 
of  the  adverse  party;  or  whether  he  had  such  a con- 
trol over  the  holding  by  the  third  party  as  made  it 
virtually  a personal  holding.  Thus,  generally,  where 
the  holding  is  by  an  agent,  he  may  either  be  served 
with  a subpoena  duces  tecum,  or  the  principal  may 
be  seiwed  with  notice  to  produce.  Where  a notice 
was  given  to  an  owner  of  a vessel  to  produce  a docu- 
ment which  appeared  to  be  in  the  possession  of  the 
captain  (A) ; where  it  was  given  to  the  drawer  to 
produce  a cheque  which  was  proved  to  have,  been 
delivered  to  the  drawer’s  banker  (Z);  to  a sheriff  to 
produce  a warrant  which  had  been  returned  to  the 
under-sheriflf(m) ; secondary  evidence  has  been  re- 
ceived. But  where  the  possession  was  independent 


(A)  Henry  v.  Leigh,  3 Camp.  602. 

(i)  It.  V.  TUsttleivood,  .S3  IIow.  St,  Tr.  767, 
(A)  BaUney  v.  Ritchie,  1 Stark.  338. 

(0  Partridge  v.  Coates,  Ey,  & M.  isg, 

(w.)  TapUn  v.  Atty,  3 Bing.  164, 
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of  the  adverse  party,  as  where  he  had  assigned  a 
lease  (?z) ; or  where  the  writing  was  held  as  a secu- 
rity by  a third  party  (o)  ; or  where  it  has  been  traced 
by  a party  satisfactorily  into  the  possession  of  a 
stranger  with  Avhora  he  is  unconnected,  and  over 
whom  he  has  no  control ; he  -will  not  be  affected  by 
' notice  unless  he  have  wilfully  parted  with  the  docu- 
ment after  receiving  the  notice  (/»). 

A party  may  produce  an  original  document  at  any 
r time  when  secondary  evidence  is  tendered  ; and  then 
the  latter  becomes  inadmissible.  If  there  ,be  any 
question  as  to  the  originality  of  the  document,  such 
question  is  for  the  judge  (9);  but  where  the  ex- 
istence of  a duly  stamped  document  is  denied  upon 
the  pleadings,  and  the  plaintiff,  after  giving  notice  to 
produce,  tenders  a copy  of  it,  the  judge  cannot  hear 
evidence  to  decide  the  question  of  the  existence  of 
the  stamped  original  as  a preliminary  to  that  of  the 
admissibility  of  the  copy,  because  he  would  be  thereby 
determining  an  issue  which  is  in  the  province  of  the 
jury(r). 

^ A notice  to  produce  may  be  given  to  the  adverse 
party  or  his  agent,  either  verbally  or  in  writing  (s). 
It  must  be  proved  to  have  been  given  in  one  of  these 


(n)  Knight  v.  Martin,  Gow.  103. 

(0)  Parry  v.  May,  1 M.  &.  R.  279. 

(j?)  Knight  v.  Martin,  Gow.  103. 

(2')  Boyle  V.  Wiseman,  11  Ex.  360. 

(?■)  Stowe  V.  Querner,  39  L.  J.,  Ex.  60;  L.  R.,  6 Ex.  153;  18 
W.  R.  466. 

(s)  Smith  V.  Young,  1 Camp.  440;  Suter  v.  Burrell,  2 H.  & N. 
867. 
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ways,  as  soon  as  it  appears  that  he  is  holder  of  a 
required  document,  before  secondary  evidence  of  it 
can  be  received  (^).  It  may  be  served  either  on  the 
party  or  his  solicitor  (m),  and  it  will  be  sufficient  to 
leave  it  wdth  a servant  at  the  residence  of  the  former, 
or  with  a clerk  at  the  office  of  the  latter  (a.*). 

riie  notice  is  not  requu*ed  to  be  in  any  precise  or 
minutely  descriptive  form,  and  the  courts  will  not 
entertain  ^ frivolous  or  technical  objections  to  its 
validity,  if  it  point  out,  with  general  distinctness,  to 
the  adverse  party  the  documents  which  he  is  required 
to  produce  (y).  ^s'otices  to  produce  ‘^all  letters 
wntten  by  the  plaintiff  to  the  defendant,  relating  to 
the  matters  in  dispute  in  the  action  ” (z) ; or  ‘‘  all 
letters  written  to  and  received  by  the  plaintiff  between 
the  years  1837  and  1841,  both  inclusive,  by  and  from 
he  defendants,  or  either  of  them,  or  any  person  on 
leir  behalf  and  also  aU  books,  papers,  &c.,  relating 
o e subject-matter  of  this  cause”  (a);  or  ‘^all 
accounts  relating  to  the  matters  in  question  in  this 
cause  (5);  have  been  held  sufficient  notice  to  pro- 
duce any  document  reasonably  included  in  the  de- 
scnption. 

The  notice  ought  to  be  within  a reasonable  time 
before  the  trial  comes  on;  and  it  will  be  for  the  judge  " 


(t)  R.  V.  Stohe  Golding,  1 B.  & A.  173. 

nvghes  V.  Bndd,  8 Dowl.  315. 

(a?)  Evans  v.  Sneet,  Ry.  & M.  84. 

(y)  Lan-rence  v.  Clark,  14  M,  & W.  251. 

(z)  Jacob  V.  Lee,  2 M.  & Rob.  33. 

(ffl)  Morris  v.  JIanser,  2 M.  & Rob.  392. 
{h)  Rogers  v,  Cusiance,  2 M.  & Rob.  179. 
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to  determine,  on  the  circumstances  of  the  case, 
whether  the  notice  has  been  served  within  a reason- 
able time  previously  to  the  trial  (c). 

In  town  causes,  and  also  in  country  causes,  where 
the  solicitor  lives  in  the  assize  town,  if  the  documents 
be  such  as  from  the  nature  of  the  case  may  reason- 
ably be  presumed  to  be  in  his  hands,  notice  may  be 
served  not  later  than  early  in  the  evening  of  the  day 
preceding  the  trial  (c?);  but  if  they  are  not  such 
as  are  immediately  connected  mth  the  cause,  or  are 
such  as  would  presumably  be  in  the  hands  of  a client 
or  other  person,  the  notice  must  be  proportionably 
earlier,  according  to  an  estimate  of  the  time  neces- 
sary to  obtain  them  (e).  In  such  a case,  and  espe-  s 
cially  in  country  causes,  where  the  adverse  solicitor 
does  not  live  in  the  assize  town,  the  notice  ought  to 
be  served  on  him  before  the  commission  day,  and 
within  a reasonable  time  before  he  is  required  to 
leave  home  for  the  assize  town  (/).  But  if  he  has 
the  document  with  him  at  the  assize  town,  service 

there  will  be  sufficient  (^). 

Where  the  adverse  holder  is  abroad,  or  beyond  the 
jurisdiction  of  the  court,  and  leaves  his  solicitor  to 
conduct  his  cause,  it  will  be  presumed  that  he  has 
also  left  with  him  all  papers  naturaUy  connected  with 
his  case ; and  the  courts,  under  such  circumstances, 
have  been  inclined  to  maintain  the  validity  of  a notice 


(c)  Per  Parke,  B.,  Llorjd  t.  3Iostyn,  10  M.  & W.  483. 
(^d)  Af-Uyns  v.  Meredith,  4 Dowl.  658. 

(e)  Byrne  v.  Harvey,  2 M.  & Rob.  89. 

(/ ) George  v.  Thompson,  4 Dowl.  656. 

(^)  R.  V.  Hanhins,  2 C.  & K.  823. 
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to  tlie  solicitor  (A).  But  the  circumstances  must  be 
such  as  to  support  a supposition  that  the  papers  were 
producible,  and  the  notice  sufficient.  Thus,  a three 
days’  notice  to  produce  letters  written  by  a defendant 
to  his  partners  in  New  South  Wales,  was  held  suffi- 
cient, on  its  appearing  that  there  had  been  litigation 
bet\\  een  the  same  parties  some  years  previously,  for 
the  purposes  of  which  it  was  reasonable  to  suppose 
that  the  letters  must  have  been  remitted  to  Eno-- 
land  (z).  “ ^ 

If  a party,  on  being  sensed  with  notice  to  produce, 
state  that  ffie  document  does  not  exist,  secondary 
evidence  •v^dll  be  admissible,  and  the  adverse  party 
cannot  object  to  the  lateness  of  the  notice *(^). 

The  Common  Law  Procedure  Act,  1852  (14  & 15 
Vict.  c.  99),  s.  119,  enacts,  that— An  affidavit  of 
the  attorney  in  the  cause,  or  his  clerk,  of  the  service 
of  any  notice  to  produce,  in  respect  of  which  notice 
to  admit  shall  have  been  given,  and  of  the  time  when 
It  was  served,  with  a copy  of  such  notice  to  produce 
annexed  to  such  affidaAt,  shall  be  sufficient  evidence 
of  the  service  of  the  original  of  such  notice,  and  of 
the  time  when  it  was  served.” 

Isotice  to  produce  is  unnecessary — (1) 

1st.  Where  a party  holds  a duplicate  original, 
or  counteiyiart  of  his  adversary’s  docu- 
ment (w). 


(A)  Bryan  v.  Wagstaff,  Ry.  & M.  47. 

(i)  Stnrge  v.  Buchanan,  10  A.  & E.  598. 

{k)  Foster  v.  Pointer,  9 C.  & P.  720. 

(0  Notice  to  produce  is  unnecessary  in  India  when  the  court 
^isp^ses  with  It,  and  in  the  cases  mentioned  in  sect.  66  of  the  Ind. 

(to)  Colling  v.  Trervcch,  6 B.  & C.  398. 
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But  sucli  duplicate  or  counterpart  must  not  be  a 
mere  copy,  but  in  all  respects  of  equal  and  coexten- 
sive character  and  validity  with  the  adversary’s  docu- 
ment. In  such  a case  it  is  receivable  as  being  itself 
primary  evidence. 

2nd.  When  the  nature  of  the  case  and  proceedings 
inform  the  adverse  party  sufficiently,  that 
he  will  be  required  to  produce  the  docu- 
ment. 

Thus  in  an  action  to  recover  for  a bond  or  other 
instrument  (n),  or  on  an  indictment  for  stealing  a 
writing  (o),  the  plaintiff  or  prosecutor  may  give  secon- 
dary evidence  without  proving  notice  to  produce. 
“ Where  the  nature  of  the  action  or  indictment  is  such 
that  the  defendant  must  know  that  he  is  charged  with 
the  possession  of  the  document,  and  is  called  upon  to 
produce  it,  notice  is  not  necessary,  and  such  is  the 
case  in  an  action  of  trover  or  on  an  indictment  for 
stealing  ; but  if  the  matter  is  collateral,  it  is  unnes- 
sary  to  give  notice  ( ^).  Hence,  where  on  an  in- 
dictment for  perjury,  the  prisoner  having  sworn  that 
a certain  draft  did  not  exist,  and  the  materiality  of 
its  •existence  depended  on  its  contents  and  certain 
alleged  alterations  in  it,  it  was  held  that  no  parol 
evidence  was  admissible,  either  of  its  existence  or  of 
its  contents,  without  notice  to  produce  (^).  I he 
general  rule  stated  above  is  subject  to  several  special 
limitations.  Thus,  in  forgery,  the  prosecutor  must 


(?i)  Scott  V.  Jones,  4 Taunt.  866. 

(o)  R V.  Aicldes,  1 Lea,  C.  C.  294. 

(^)  Per  Kelly,  C.  B.,  R.  v.  Elrvorthy,  37  L.  J.,  M.  C.  3;  L.  E., 
1 C.  C.  P.  103;  16  W.  R.  207. 

(^)  Ibid. 
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give  notice  to  the  prisoner  to  produce  the  original  (r)  ; 
in  arson,  for  setting  fire  to  a dwelling-house,  with 
intent  to  defraud  an  insurance  company,  notice  must 
be  given  to  produce  the  policy  {s\  So,  in  civil 
cases,  in  an  action  on  a cheque  or  a bill,  if  the 
defendant  does  not  traverse  the  making  or  accept- 
ance, but  only  avoids,  the  plaintiff  need  not  produce 
without  notice  (t). 

3rd.  A notice  to  produce  a notice  is  not  required  ( u), 
e.  g.,  a notice  to  quit,  a notice  of  action, 
notice  of  dishonour  of  a bill,  notice  to  pro- 
duce a signed  solicitor’s  bill  in  an  action 
on  it  (u). 

The  principle  of  this  nde  is  that  the  service  of  the 
original  notice  is  in  itself  a suflScient  notice  to  pro- 
duce it  at  the  trial  if  required.  It  does  not  apply 
where  the  notice  has  been  given  to  one  who  is  not 
a party  to  the  action,  nor  where  it  contains  the  terms 
of  a contract ; as  where  a carrier,  relying  upon  a 
notice  served  on  the  plaintiff  to  limit  his  liability, 
was  held  bound  to  give  notice  to  produce  it  (a:). 

4th.  If  a party  or  his  solicitor  be  shown  to  have 
an  original  with  him  in  court,  and  refuses 
to  produce  it,  secondary  evidence  will  be 
received,  notwithstanding  the  want  of  a 
notice  to  produce  (y). 

( r)  R.  V.  Halnvorth,  4 C.  & P.  254. 

(«;  R.  V.  Ellicombe,  5 C.  & P.  622. 

(^)  Goodered  v.  Armorer,  3 Q.  B.  956. 
iu)  Philipsoii  V.  Chase,  2 Camp.  111. 

(r)  Colling  V.  Tretveeh,  6 B.  & C.  394. 

(«)  Jo7ies  V.  Tarleton,  9 M.  & W.  675. 

(y)  Ervyer  v.  Collins,  1 E.x.  739. 


574 


LAW  OF  EVIDENCE. 


5th.  Notice  will  not  be  required  when  the  adverse 
party  has  admitted  the  loss  of  the  original ; 
or  where  it  is  in  the  nature  of  an  irre- 
movable fixture,  such  as  a mural  inscrip- 
tion (z). 

But  this  rule  does  not  apply  to  a removable  and 
portable  notice  or  writing  (a). 

6th.  Merchant  seamen  (b)  are  permitted  to  prove 
orally  an  agreement  with  the  master  of  a 
ship,  'without  producing  the  original,  or 
giving  notice  to  produce  it  (c). 


(z)  Bartholovieiv  v.  Stephens,  8 C.  & P.  728. 

{a)  Jones  v.  Tarleton,  9 M.  & W.  675. 

(J)  17  & 18  Viet.  c.  104,  s.  165;  Bowman  v.  Manzelman,  2 
Camp.  315. 

(c)  In  India  the  plaintifiE  is  required  to  produce  in  court  any 
document  upon  which  he  sues  or  relies  as  evidence  when  the  plaint 
is  presented,  and  to  deliver  copies  thereof  to  be  filed  with  the  plaint. 
At  the  same  time  the  plaintiff,  if  he  requires  the  production  of  any 
w'litten  document  in  the  possession  or  power  of  the  defendant,  may 
deliver  to  the  court  a description  thereof,  and  the  defendant  will  be 
required  to  produce  the  same.  If  the  defendant  requires  the  pro- 
duction of  any  document  in  the  possession  or  power  of  the  plaintiff, 
he  must  deliver  to  the  court  two  notices  in  writing  to  the  plaintiff 
calling  upon  him  to  produce  the  same,  one  of  which  notices  the 
court  serves  by  its  officer  upon  the  defendant.  This  method  of 
proceeding  is  also  open  to  the  plaintiff  in  respect  of  any  document 
the  production  of  which  he  did  not  ask  for  when  the  plaint  was 
filed  (Act  viii.  of  1859,  ss.  39,  40,  43,  107). 


CHAPTER  VIII. 

ON  INTERROGATORIES. 

It  is  proposed  in  this  chapter  to  treat  of  evidence 
elicited  by  means  of  interrogatories  which  were  im- 
ported into  the  superior  courts  of  common  law  from 
tlie  equity  courts,  and  have  been  adopted  in  the  new 
practice.  By  means  thereof  a party  is  able  to  ac- 
quire evidence,  which  may  be  necessary  to  enable  him 
to  prove  his  case  in  court,  and  which  he  can  obtain’ 
only  by  extracting  it  from  his  adversary. 

The  new  practice  relative  to  interrogatories  is  thus 
laid  down  in  Order  XXXI.  of  the  Rules  of  Court. 

1.  The  plaintiff  may,  at  the  time  of  delivering 
his  statement  of  claim,  or  at  any  subsequent  time  not 
later  than  the  close  of  the  pleadings,  and  a defendant 
may,  at  the  time  of  delivering  his  defence,  or  at  any 
subsequent  time  not  later  than  the  close  of  the  plead- 
ings, without  any  order  for  that  purpose,  and  either 
party  may  at  any  time,  by  leave  of  the  court  or  a 
judge,  deliver  interrogatories  in  writing  for  the 
examination  of  the  opposite  party  or  parties,  or  any 
one  or  more  of  such  parties,  with  a note  at  the  foot 
thereof,  stating  which  of  such  interrogatories  each  of 
such  persons  is  required  to  answer:  Provided  that 
no  party  shall  deliver  more  than  one  set  of  interro- 

gatones  to  the  same  party  without  an  order  for  that 
purpose. 
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2.  The  court  in  adjusting  the  costs  of  the  action 
sliall  at  the  instance  of  any  party  inquire  or  cause 
inquiry  to  be  made  into  the  propriety  of  exhibiting 
such  interrogatories,  and  if  it  is  the  opinion  of  the 
taxing  master  or  of  the  court  or  judge  that  such 
interrogatories  have  been  exhibited  unreasonably, 
vexatiously,  or  at  improper  length,  the  costs  occa- 
sioned by  the  said  interrogatories'  and  the  answers 
thereto  shall  be  borne  by  the  party  in  fault. 

“ 3.  Interrogatories  may  be  in  the  Form  No.  7 
in  Appendix  B.  hereto,  with  such  variations  as  cir- 
cumstances may  require. 

“4:.  If  any  party  to  an  action  be  a body  corporate 
or  a joint  stock  company,  whether  incorporated  or 
not,  or  any  other  body  of  persons,  empowered  by  law 
to  sue  or  be  sued,  whether  in  its  own  name  or  in  the 
name  of  any  officer  or  other  person,  any  opposite 
party  may  apply  at  chambers  for  an  order  allowing 
him  to  deliver  interrogatories  to  any  member  or 
officer  of  such  corporation,  company,  or  body,  and 
an  order  may  be  made  accordingly. 

“ 5.  Any  party  called  upon  to  answer  interro- 
gatories, whether  by  himself  or  by  any  member  or 
officer,  may,  within  four  days  after  service  of  the 
interrogatories,  apply  at  chambers  to  strilte  out  any 
interrogatory,  on  the  ground  that  it  is  scandalous 
or  irrelevant,  or  is  not  put  bond  Jide  for  the  purposes 
of  the  action,  or  that  the  matter  inquired  after  is  not 
sufficiently  material  at  that  stage  of  the  action,  or  on 
any  other  ground.  And  the  judge,  if  satisfied  that 
any  interrogatory  is  objectionable,  may  order  it  to 
be  struck  out. 
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6.  “ Interrogatories  shall  be  answered  by  affidavit 
to  be  filed  Avdtliin  ten  days,  or  witliin  such  other  time  ‘ 
as  a judge  may  allow. 

7.  "An  affida\dt  in  answer  to  inteiTogatories  shall, 
unless  otherwise  ordered  by  a judge,  if  exceeding 
three  folios,  be  printed  and  may  be  in  the  Form 
jSo.  8 in  Appendix  B.  hereto,  with  such  variations 
as  circumstances  may  require. 

8.  " Any  objections  to  answering  any  interroga- 

toiy  may  be  taken,  and  the  ground  thereof  stated  in 
the  affidavit. 

9.  " No  exceptions  shall  be  taken  to  any  affidavit 
in  answer,  but  the  sufficiency  or  otherwise  of  any 
such  affidavit  objected  to  as  insufficient  shall  be 
determined  by  the  court  or  a judge  on  motion  or 
summons. 

10.  " If  any  person  interrogated  omits  to  answer, 
or  answers  insufficiently,  the  party  interrogating 
may  apply  to  the  court  or  a judge  for  an  order 
requiring  him  to  answer,  or  to  answer  further,  as  the  * 
case  may  be.  And  an  order  may  be  made  requiring 
him  to  answer  or  answer  further  either  by  affidavit 

or  by  viva  voce  examination,  as  the  judge  may 
direct.” 

The  practice  of  the  Court  of  Chancery  as  to  in- 
terrogatories was  regulated  by  the  15  & 16  Yict. 
c.  86,  the  12th  section  of  which  authorized  the 
plaintiff  to  file  interrogatories  for  the  examination  of 
any  defendant  or  defendants,  and  to  deliver  a copy 

thereof  to  such  defendant  or  defendants,  or  to  his  or 
their  solicitor. 

These  interrogatoiies  were  required  to  be  founded 
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on  tlie  bill;  but  a variety  of  questions  migbt  be 
founded  upon  a single  allegation  therein,  and  h was 
not  necessary  that  an  interrogatory  should  m all 
cases  be  founded  upon  a distinct  allegation  in  the 
bill.  Formerly,  if  the  defendant  required  from  the 
plaintiff  any  information,  it  was  necessary  for  him  to 
file  a cross  bill : with  a view  to  remedy  this,  it  was 
enacted  by  the  19th  section  of  the  above-mentioned 
act,  that  it  should  be  lawful  for  any  defendant  in  any 
suit,  whether  commenced  by  bill  or  by  claim,  but  in 
suits  commenced  by  bill  which  the  defendant  is  re- 
quired to  answer,  not  until  after  he  shall  have  put  in 
a sufficient  answer  to  the  biU,  and  without  filing  any 
cross  bill  of  discovery  (which,  howevCT,he  might  file 
if  he  thought  fit),  to  file  interrogatories  for  the  exa- 
mination of  the  plaintiff,  to  which  shall  be  prefixed  a 
concise  statement  of  the  subjects  on  which  a dis- 
covery is  sought,  and  to  deliver  a copy  of  such  in- 
terrogatories to  the  plaintiff  or  his  solicitor  and  such 
plaintiff  shall  be  bound  to  answer  such  interroga- 
tories in  like  manner  as  if  the  same  had  been  con- 
tained in  a bill  of  discovery  filed  by  the  defendant 
against  him,  and  the  practice  of  the  court  with  re- 
ference to  excepting  to  answers  for  insufficiency,  or 
for  scandal,  should  extend  and  be  applicable  to  an- 
swers put  into  such  interrogatories:  provided  that  in 
determining  the  materiality  or  relevancy  of  any  suc  i 
answer,  or  of  any  exception  thereto,  ^urt  is  to 
have  regard,  in  suits  commenced  by  ^ f , 
statements  contained  in  the  original  bill,  an  in 
answer  which  may  have  been  put  in  thereto  by  the 
defendant  exhibiting  such  interrogatories  lor  i 
examination  of  the  plaintiff. 
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The  common  ]aw  practice  as  to  interrogatories  was 
founded  upon  and  regulated  by  the  51st  section  of 
the  Common  LaAv  Procedure  Act,  1854  (n),  which 
enacts,  that  ‘^in  all  causes  in  any  of  the  superior 
^courts,  by  order  of  the  court  or  a judge,  the  plaintiff 
may  (with  the  declaration),  and  the  defendant  may 
(with  the  plea),  or  either  of  them,  by  leave  of  the 
court  or  a judge,  may  at  any  other  time,  deliver  to 
tie  opposite  party,  or  his  attorney  (provided  such 
party,  if  not  a body  corporate,  would  be  liable  to  be 
ca  ed  and  examined  as  a witness  upon  such  matter), 
inteiTogatories  in  writing  upon  any  matter  as  to 
which  discovery  may  be  sought,  and  require  such 
party  (or  in  the  case  of  a body  corporate,  any  of  the 
othcers  of  such  body  corporate)  within  ten  days  to 
answer  the  question  in  writing  by  affidavit,  to  be  * 
sworn  and  filed  in  the  ordinary  way;  and  any  party 
or  officer  omitting  without  just  cause  sufficiently  to 
answer  all  questions  as  to  which  a discovery  may  be 
sought  within  the  above  time,  or  such  extended  time 
as  the  court  or  judge  shaU  abow,  shall  be  deemed  to  . 
have  committed  a contempt  of  court,  and  shall  be 
liabJe  to  be  proceeded  against  accordingly.” 

There  was  some  doubt  among  the  judges  whether 
e egislature,  in  the  above  section,  intended  to 
hmit  the  new  privilege  to  those  cases  only  in  which 
a court  of  equity  would  entertain  a bill  of  discovery  • 
wd  eminent  authorities  held  that  the  statutory  right 
i discovery  m the  common  law  courts  is  more  ex- 


(a)  17  & 18  Viet.  c.  125. 

c c 2 
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tensive  than  that  which  exists  in  the  equity  courts  (h). 
But  it  was  subsequently  settled  that  the  right  of  dis- 
covery at  common  law  was  measured  by,  and  exactly 
coextensive  with,  the  right  of  discovery  in  a court  of 
equity  (c),  the  principles  {d)  but  not  the  practice  of 
the  courts  of  equity  being  binding  upon  the  courts  of 
common  law. 

The  new  practice  as  to  interrogatories  differs  ap- 
parently from  the  previous  practice  at  common  law 
only  in  one  material  particular,  viz.,  that  under  the 
latter  no  leave  to  file  interrogatories  is  necessary  (in 
which  respect  the  rule  of  the  Court  of  Chancery  has 
been  adopted).  If  the  party  interrogated  is  un- 
willing to  answer  all  or  any  of  the  interrogatories,  he 
may  either  omit  to  answer  the  interrogatories  objected 
to,  in  which  case  the  party  interrogating  will  proceed 
under  Rules  9 or  10,  or  the  pai-ty  interrogated  may 
apply,  under  Rule  5,  to  have  the  interrogatory  or 
interrogatories  objected  to  struck  out  (e).  If  the 
ground  of  objection  to  an  interrogatory  is  that  the 
answer  thereto  would  criminate  the  party  interro- 
gated, and  that  upon  this  or  any  other  ground  of 
privilege  such  party  cannot  be  compelled  to  answer, 
he  must  take  the  first  course ; as  the  fact  that  the 
party  interrogated  is  privileged  from  answering  is  no 


{i)  Per  Parke,  B.,  and  Alderson,  B.,  Osborne  v.  London  LocJ^ 

Company,  10  Ex.  698.  7.^  o w Nl 

(c)  Carew  v.  Davies,  5 E.  & B.  709;  Hortons.  Bolt,  2 H.  & ^ 

249;  Adams  v.  Lloyd,  3 H.  & N.  351. 
id's  Pye  V.  BxMerjield,  5 B.  & S.  829.  _ 

(e)  It  may  be  presumed  that  an  application  to  take  the  m 
gatories  as  a whole  ofE  the  file  would  lie  under  this  rule. 
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ground  for  stinking  out  an  inteiTogatory.  Inasmuch 
as  the  application  to  strike  out  an  interrogatory  may 
be  made  not  only  on  the  three  grounds  specified  in  the 
5th  rule,  but  ‘^on  any  other  ground,”  and  inasmuch 
as  the  judge  may,  upon  such  an  application,  strike 
out  any  interrogatoiy  that  he  is  satisfied  is  objec- 
tionable, it  is  most  probable  that  in  granting  or 
refusing  applications  to  stifike  out  inteiTogatories, 
judges  of  the  High  Court  wiU  frequently  follow  the 
principles  adopted  by  the  common  law  judges  in 
granting  or  refrising  leave  to  file  interrogatories. 
The  first  of  such  principles  was  that  only  such  in- 
terrogatories would  be  allowed  as  tended  strictly  to 
advance  the  case,  which,  according  to  the  rules  con- 
cerning the  burden  of  proof,  the  interrogating  party 
was  bound  to  establish  in  court  (/).  It'  was  held 
that  the  above-quoted  provisions  of  the  Common 
Law  Procedure  Act,  1854,  were  applicable  when 
either  party  had  a specific  case  to  establish,  and 
some  of  the  materials  were  in  the  possession  or 
under  the  control  of  his  adversary  {g).  For  this 
purpose,  he  was  allowed  to  ask  all  questions  which 
were  strictly  relevant  and  material  to  the  proof  of  his 
interrogant  s case ; but  he  could  not  require  an  an- 
swer to  merely  speculative  questions;  nor  to  ques- 
tions of  which  the  only  object  was  to  discover  or 
weaken  the  case  of  his  opponent.  The  latter  branch 
of  this  rule  was  stated  by  several  learned  judges,  in 
the  homely  but  expressive  doctrine  that  the  court 


(/)  Bartlett  v.  Lewis,  ]2  C.  B.,  N.  S.  249. 
(^)  Moor  V.  Boherts,  2 C.  B.,  N.  S.  671. 
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would  not  allow  either  party  to  deliver  fishimj  inter- 
X rogatories  (A) — i.  <?.,  interrogatories  which,  although 
the  answers  to  them  might  be  serviceable  and  im- 
portant to  the  interrogator,  were  not  necessary  to 
enable  him  to  present  a reasonable  primd  facie  case 
to  the  court,  and  were  manifestly  destructive  to  the 
case  of  the  party  interrogated  if).  An  exception  to 
this  rule  seems  to  have  been  established  in  the  case 
of  FUtcroft  V.  Fletcher  (fi),  where  in  an  action  of 
ejectment  the  defendant  was  allowed  to  interrogate 
the  plaintiff  as  to  his  title ; but  this  case  was  ques- 
tioned in  Stoate  v.  Rew  (/)  and  Pearson  v.  Turner  (ni), 
where  it  was  held  that  special  circumstances  must  lie 
shown  to  justify  such  interrogatories.  It  was  also 
held  that  a defendant  in  trover  could  not  interrogate 
the  plaintiff  as  to  his  claim  unless  he  in  some  way 
admitted  the  plaintiff’s  title  or  connected  him  with 
the  person  from  whom  he  received  the  goods,  or 
alleged  fraud  {n),.  and  the  Court  of  Exchequer 
declined  to  extend  to  trover  the  exception  to  the 
general  rule  which  FUtcroft  v.  Fletcher  had  made 
in  a case  of  ejectment  (o).  But  an  interrogatoiy 


(Ji)  Zarifi  V.  Thornton,  26  L.  J.,  Ex.  215. 

(i)  Peppiattw  Smith,  3 H.  & C.  129;  JBechervaise  y.  Great 
Western  Railway  Co.,  40  L.  J.,  Ex.  8;  L.  R.,  6 C.  P-  36;  19 
W.  R.  229. 

{h)  11  Ex.  543. 

(Z)  14  C.  B.,  N.  S.  209. 

(w)  16  C.  B.!  N.  S.  157  ; cf.  Wallen  v.  Forrest,  41  L.  J.,  Q.  B. 
96;  L.  R,  7 Q.  B.  239. 

(/i)  Derby  Commercial  Ranh  v.  Lunisdcn,  39  L.  J.,  C.  P.  7w, 
L.  R.,  5 C.  P.  107;  18  W.  R.  526. 

(o')  Finney  v.  Forward,  4 H.  & C.  33. 
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was  not  disaIlo^yecl  merely  because  tlie  answer  to  it> 
would  destroy  the  case  of  the  interrogated  23arty, 
provided  that  the  subject-matter  of  the  interrogatory 
could  be  construed  as  reasonably  common  to  both 
parties (;?).  In  Osborne  v.  London  Dock  Com- 

pany  {q),  it  seems  to  have  been  thought  by  the 
Court  of  Exchequer  that  interrogatories  might  be  ad- 
ministered to  the  same  extent  as  if  the  party  inter-^ 
legated  were  a witness  under  examination  at  the 
tiial;  but  it  would  appear  that  this  view  was  founded 
on  that  more  extensive  construction  of  the  statute 
which  the  Court  of  Queen’s  Bench  dissented  from  in 
Carew  v.  Davies  in  which  case  Lord  Camp- 
bell, C.  J.,  after  citing  the  last-mentioned  view  of 
the  Com-t  of  Exchequer,  spoke  of  it  as  laying  down 
the  rule  “rather  widely;”  and  his  lordship  added, 

I think  the  true  rule  is,  that  such  questions  may. 
be  put  as  may  reasonably  be  expected  to  produce 
answers  tending  to  advance  the  case  of  the  party  who 
puts  them.  The  rule  on  this  subject  has  been  very 
clearly  laid  down  by  that  great  jurist.  Sir  James 
>V  igram;  and  I concur  in  that  rule  in  the  very  terms 
he  has  laid  it  down.  Whatever  advances  the  plain- 
tifi”s  case  may  be  inquired  into,  though  it  may  at  the 
same  time  bring  out  matters  which  the  defendant 
relies  on  for  his  defence ; but  you  shall  not  inquire 
into  that  which  is  exclusively  matter  of  defence. 
Ihat  which  is  common  to  both  the  plaintiff  and  the 


(7?)  WJiateleij  v.  Craivford,  5 E.  & B.  712, 
(?)  10  Ex.  G98. 

(?•)  o E.  & B.  709. 
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defendant  may  be  inquired  into  by  either.”  The 
general  principle  apparently  was  (as  laid  down  by 
Lord  Campbell),  that  although  community  of  inte- 
rest in  one  subject-matter,  equally  applicable  and 
necessary  to  the  establishment  of  the  cases  of  both 
parties,  would  enable  both  to  interrogate,  and  be 
ground  for  compelling  both  to  answer,  yet  such 
' community  and  reciprocity  must  be  manifest;  and, 
Avhere  they  were  not  so,  and  still  more  where  it  ap- 
peared that  the  case  of  the  interrogant  was  reason- 
ably complete  without  the  discovery  sought,  and  that 
the  purpose  of  the  interrogatory  apparently  was 
merely  to  defeat  by  anticipation  the  case  of  the  party 
interrogated — then  and  in  all  such  cases  the  interro- 
gatory would  be  disallowed.  Carew  v.  Davies,  and 
the  contemporaneous  case  of  WTiateley  v.  Craw- 
ford (5),  afford  a good  illustration  of  this  principle. 
In  both  cases  the  actions  were  for  negligence  ; and 
the  plaintiffs  proposed  to  dehver  interrogatories, 
seeking  thereby  to  elicit  admissions  from  the  de- 
fendants, which  tended  directly  to  prove  the  negh- 
gence  of  which  the  plaintiffs  complained.  It  was 
argued  for  the  defendants  that  the  latter  should  not 
be  compelled  to  answer,  because  the  interrogatories 
sought  directly  to  elicit  facts  on  which  the  defence 
in  each  case  rested.  The  court  recognized  this 
tendency  of  the  interrogatories,  but,  notAvithstand- 
ing,  gave  leaA'^e  to  the  plaintiffs  to  deliver  them, 
on  the  above-stated  ground  that  the  information 
sought  was  the  common  right  of  both  parties,  and 


(s)  6 E.  & B.  712. 
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tliat,  as  the  iDlaintifFs  were  directly  bound  to  prove 
the  negligence  of  which  they  complained,  the 
defendants  Avere  boimd  to  disclose  all  facts  Avhich 
AAOuld  help  the  plaintiffs  to  prove  that  negligence. 
There  Avas  nothing  in  the  information  sought  by  the 
interrogatories  which  could  be  said  to  be  exclusively 
matter  of  defence,  and  therefore  nothing  which  Avas 
beyond  the  grasp  of  the  plaintiffs  under  the  statute. 
So,  in  the  case  of  T/w/  v.  Leaske{t),  the  action  was 
for  money  had  and  received,  and  non-delivery  of 
goods,  to  which  the  defendant  pleaded  never  indebted 
and  delh  ery.  The  plaintiff  applied  subsequently  for 
leave  to  deliver  interrogatories  to  the  defendant,"  and 
the  former  in  his  affidaAut  stated  substantially  that 
the  latter  had  acted  as  broker  in  the  transaction,  and 
had  been  paid  by  the  plaintiff  for  the  goods  in  ques- 
tion, which,  notwithstanding,  had  never  been  de- 
li\ered  to  the  plaintiff.  The  interrogatories  were  to 
ascertain  in  effect  Avhether  the  defendant  had  acted 
in  the  pretended  sale  as  an  agent,  or  as  a principal ; 
and  Parke,  B.,  had  reflised  leave  to  the  plaintiff 
at  chambers,  because  the  learned  judge  thought  that 
the  object  of  the  interrogatories  Avas  to  discover 
some  third  person  against  whom  the  plaintiff  might 
bring  an  action.  The  court,  however,  granted  leave, 
because  the  plaintiff  was  bound,  in  proving  his  case' 
to  show  that  the  defendant  Avas  not  authorized  to  act 
as  a broker.  The  court  assigned  no  reason  for  this 
judgment;  but  it  proceeded  manifestly  on  this 
ground,  and  the  case  is  therefore  an  illustration  of 


(0  10  Ex.  704. 
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the  general  principle,  that  interrogatories  must  ask 
only  for  answers  which  are  reasonably  necessary  to 
establish  the  interrogant’s  case.  The  dictum  of 
Parke,  B.,  in  this  case  should  be  noted,  that  if  the 
plaintiff  had  really  sought  to  discover  evidence  to  fix 
a third  person,  the  interrogatories  could  not  have 
been  allowed,  not  because  they  were  fishing,”  but 
because  the  answers  to  them,  although  valuable  to 
the  plaintiff  and  harmless  to  the  defendant,  would 
have  been  wholly  irrelevant  to  the  issue  between 
them,  and  merely  an  underhand  way  of  attempting 
to  prejudice  persons  who  were  not  before  the  court. 
On  the  other  hand,  interrogatories  were  not  deemed 
objectionable  merely  on  the  ground  that  the  answers 
to  them  would  incidentally  expose  a third  person  to 
an  action,  provided  that  the  interrogatories  were 
material  to  the  applicant’s  case(M)..  It  is  also  to 
be  noticed  that  Thol  v.  Leaske  clearly  agrees  with 
Whateley  v.  Crawford,  in  the  doctrine  that  a party 
may  be  compelled  to  answer  interrogatories,  however 
damaging  to  his  own  case,  provided  such  answers 
are  material  to  support  the  interrogator  s case.  So 
the  Court  of  Queen’s  Bench  have  allowed  the  plain- 
tiff to  inteiTOgate  the  defendant  as  to  the  allegations 
in  his  plea,  Cockbum,  C.  J .,  saying  that  ‘ an 
inquiry  as  to  any  point  tending  to  displace  the 
plaintiff’s  case  is  pertinent  to  his  case  (:r).  In 
Tetley  v.  Easton,  in  an  action  for  infringing  a 


(u)  Tetley  v.  Easton,  18  C.  B.  643;  cf.  Stewart  v.  Smith,,  L.  R., 
3 C.  P.  293. 

(a;)  Ilawhins  v.  Carr,  35  L.  J.,  Q.  B.  81;  L.  R.,  1 Q-  B.  89. 
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patent,  and  in  Avhicli  the  defendant  admitted  the 
infiingement,  the  plaintiff  was  allowed  to  deliver* 
interrogatories  as  to  the  occasions  on  which  the 
defendant  had  infringed  the  patent,  and  the  persons' 
to  whom  or  for  whose  benefit  the  defendants  had 
sold  the  goods  which  they  had  illegally  manufac- 
tured. Such  information  was  clearly  necessary  to 
the  plaintiff’s  , case,  as  it  enabled  him  to  compute^ 
damages.  So,  in  another  patent  case,  the  defendant 
was  held  entitled  to  learn  by  inteiTogatories  what- 
wem  the  portions  of  the  machine,  to  which  the 
plaintiff  contended  that  his  invention  had  been  un- 
lawfully applied ; and  it  was  held  also  in  this  case 
that  the  msufl5ciency  of  the  defendant’s  answer  to 
the  plaintiff’s  interrogatories  was  no  ground  for  the 
plaintiff  refrising  to  answer  the  defendant’s  interro- 
gatories (y).  So,  also,  in  another  case  for  infringing 
a patent,  the  plaintiffs  were  allowed  to  deliver  inter- 
rogatories as  to  whether  the  defendants  had  in  their' 
possession  books  containing  entries,  and  also  plans 
of  the  manufacture,  by  the  defendant,  of  the  subject- 
matter  of  the  alleged  infr-ingement  (z).  : 

It  seems  to  have  been  previously  doubtful  whether 
a defendant  was  entitled  to  interrogate  a plaintiff  as 
to  actual  damage  sustained  in  order  to  guide  him  as 
to  paying  money  into  court  (a):  but  it  wvas  recently 
held  by  the  Court  of  Common  Pleas  that  such  in- 
terrogatories ought  to  be  allowed  if  the  court  be 


(y)  Joneit  V.  Zee,  25  L.  J.,  Ex.  241. 

(2)  Smt/i  V.  6-'reat  Western  Itailway  Co.,  6 E.  & B 405 

h.  J.,  Q.  B.  2G1;  IG  W.  K.  1010;  L.  R.,  3 Q.  B.  778. 
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satisfied  of  a hona  fide  intention  to  stay  further  pro- 
ceedings by  a sufficient  payment  (Z»). 

It  was  held  that  interrogatories  which  tended  to 
contradict  a writing  could  not  be  allowed  (c) ; unless 
there  was  a primd  facie  case  that  the  writing  Avas 
lost,  when  a party  might  be  interrogated  as  to  its 
contents ; but  the  answers  could  not  be  made  evidence 
at  the  trial,  unless  the  non-production  of  the  original 
could  be  accounted  for  satisfactorily,  so  as  to  let  in 
secondary  evidence  (c?). 

It  will  be  noticed  that  among  the  grounds  for 
objecting  to  an  interrogatory  under  the  5th  rule 
is  that  it  is  scandalous.  Scandal  consists  in  the 
^ allegation  of  anything  which  it  is  imbecoming  the 
dignity  of  the  court  to  hear,  or  is  contrary  to  good 
manners,  or  which  charges  some  person  with  a crime 
not  necessary  to  be  shown  in  the  action.  Any 
unnecessary  allegation  bearing  cruelly  on  the  moral 
character  of  an  individual  is  scandalous.  But  nothing 
that  is  material  is  scandalous,  consequently  the  lan- 
guage of  the  record  is  often,  although  hterally 
scandalous,  not  legally  so  {e). 

Another  ground  for  objecting  to  an  interrogatory 
is  that  the  matter  inquired  after  is  not  sufficiently 
material  at  that  stage  of  the  action.  Thus,  in  an 
action  for  an  infringement  of  a patent,  where  the  de- 
fendant denied  the  infringement,  he  was  held  not 

(jb)  Some  v.  Sough,  43  L.  J.,  C.  P.  70;  L.  E..,  9 C.  P.  135;  22 
W.  K.  412. 

(c)  Moor  V.  Roberts,  2 C.  B.,  N.  S.  671. 

(fZ)  Wolverhampton  Railway  Company  v.  Sawhsford,  5 C.  B., 
N.  S.  703. 

(e)  See  Dan.  Ch.  Pr.  5th  ed.  p.  290. 
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bound  to  answer  any  interrogatory  inquiring  after 
matters  irrelevant  to  that  question  {/)•  But  in  a 
recent  case  where  the  plaintiff  filed  her  bill  to  esta- 
blish that  a business  carried  on  by  three  of  the 
defendants  in  partnership  belonged  to  the  estate  of 
her  late  husband,  and  the  interrogatories  required 
these  defendants  to  set  forth  whether  they,  or  any  of 
them,  had  drawn  out  of  the  business  any  money  for 
their  or  his  own  account  in  respect  of  capital  advanced, 
profits  or  otherwise,  and  to  set  forth  the  particulars  of 
the  moneys  so  drawn  out,  and  the  third  defendant 
declined  to  answer  this  interrogatory,  submitting 
that  the  plaintiff  was  not  entitled  to  this  discovery 
till  she  had  established  her  right  to  a decree,  the 
Court  of  Appeal  in  Chancery  held,  affirming  the 
decision  of  the  Master  of  the  Bolls,  that  the  interro- 
gatory must  be  answered  {g).  An  executor  must,  if 
required,  set  out  his  accounts  in  his  answer  (A),  and 
a mortgagee  in  possession  admitting  himself  to  be 
redeemable  cannot  decline  answering  interrogatories 
as  to  the  state  and  particulars  of  the  account  which 
It  IS  one  of  the  objects  of  the  suit  to  take  {i).  In  a 
recent  case  (A)  the  Court  of  Appeal  in  Chancery 
said  that  the  true  rule  was,  that  in  an  ordinary  suit 
for  accounts,  a defendant  submitting  to  answer  (even 
'ivhen  he  altogether  denies  the  plaintiff’s  title),  must 

(/)  Delame  v.  Dickinson,  3 K.  & J.  388. 

{g)  Sanll  V.  Drow7ie,  L.  R.,  9 Ch.  36t;  43  L.  J.,  Ch.  668;  22 
VV,  R,  427. 

(A)  Thompson  t.  Dxmn,  18  W.  R.  854. 

^(0  V.  Creasey,  L.  R.,  9 Ch.  69;  43  L.  J.,  Ch.  166;  22 

(i)  Ibid. 
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answer  fully  not  only  as  to  other  matters  but  also  as 
to  consequential  matters  of  account.  But,  the  judg- 
ment proceeded,  “ the  court  may  be  trusted  to  exercise 
a proper  control  over  any  attempt  on  the  plaintiff’s 
part  to  press  for  any  such  minuteness  of  discovery 
as  would  be  either  vexatious  or  unreasonable,  as 
indeed  it  can  do  in  every  case  in  which  it  is  satisfied 
that  any  kind  of  discovery  is  required  vexatiously  or 
oppressively.”  The  same  court,  in  a subsequent 
case  (/),  on  the  ground  that  it  was  vexatious  or  un- 
reasonable within  the  meaning  of  the  above  quoted 
words,  refused  where  the  plaintiff  had  filed  a bill, 
founded  on  the  alleged  agency  of  the  defendant, 
which  was  the  question  in  the  suit,  to  compel  the 
defendant  to  answer  interrogatories  as  to  what 
appeared  to  be  his  private  transactions,  saying  that 
“ It  would  be  monstrous  that  a man,  by  merely 
allesrinff  that  he  had  a share  in  a concern,  which 
allearation  was  denied  and  had  not  been  established, 

O 

and  whilst  it  was  doubtful  whether  it  would  be  esta- 
blished, could  get  the  accounts  of  the  defendants 
private  business  and  of  his  dealings  with  other 
people.” 


(Z)  Great  Western  Colliery  Co.  v.  Tucher,  L.  E.,  9 Ch.  37(>; 
43  L.  J.,  Ch.  518. 
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CHAPTER  IX. 

ON  STAMPS. 

IM  this  chapter  only  the  leading  principles  of  the 
Stamp  Acts  will  be  stated,  so  far  as  they  afiect  the 
admissibility  in  evidence  of  written  documents. 

_ The  general  rule  is,  that  no  instrument  executed 
m any  part  of  the  United  Kingdom,  or  relating, 
wheresoever  executed,  to  any  property  situate,  or  to 
any  matter  or  thing  done  or  to  be  done,  in  any  part 
of  the  United  Kingdom,  shall,  except  in  criminal 
proceedings,  be  pleaded  or  given  in  evidence,  or  ad- 
mitted to  be  good,  useful,  or  available  in  law  or 
equity,  unless  it  is  duly  stamped  in  accordance  ivitli 

the  law  m force  at  the  time  when  it  was  first 
executed. 

The  15th  section  of  the  Stamp  Act,  1870  («),  pro- 
vides that  « except  where  express  provision  to  the 
contrary  is  made  by  this  or  any  other  act,”  anv 
unstamped  or  insufficiently-stamped  instrument  may 
be  stamped  after  execution  on  payment  of  the  un- 
paid duty,  and  a penalty  of  10/.,  and,  in  certain  ^ 
cases,  of  interest  on  the  duty.  The  16th  section  of 
tne  same  act  provides  as  follows : — 

“(1.)  Upon  the  production  of  an  instrument 
chargeable  with  any  duty  as  evidence  in  any  court 
civil  judicature  in  any  part  of  the  United  Kino-. 

' • to 


(ff)  33  & 31  Viet.  c.  97. 
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dom,  the  officer  whose  duty  it  is  to  read  the  instru- 
ment shall  call  the  attention  of  the  judge  to  any 
omission  or  insufficiency  of  the  stamp  thereon,  and 
if  the  instrument  is  one  which  may  legally  be  stamped 
after  the  execution  thereof,  it  may,  on  pa}unent  to 
the  officer  of  the  amount  of  the  unpaid  duty,  and  the 
penalty  payable  by  law  on  stamping  the  same  as 
aforesaid,  and  of  a further  sum  of  one  pound,  be 
received  in  evidence,  saving  all  just  exceptions  on 
other  grounds. 

“ (2.)  The  officer  receiving  the  said  duty  and 
penalty  shall  give  a receipt  for  the  same,  and  make 
an  entry  in  a book  kept  for  that  purpose  of  the  ps^y* 
ment  and  of  the  amount  thereof,  and  shall  communi- 
cate to  the  commissioners  the  name  or  title  of  the 
cause  or  proceeding  in  which,  and  of  the  party  from 
whom,  he  received  the  said  duty  and  penalty,  and 
the  date  and  description  of  the  instrument,  and  shall 
pay  over  to  the  Receiver-General  of  Inland  Revenue, 
or  to  such  other  person  as  the  commissioners  may 
appoint,  the  money  received  by  him  for  the  said 
duty  and  penalty. 

(3.)  Upon  production  to  the  commissioners  of 
any  instrument  in  respect  of  which  any  duty  or 
penalty  has  been  paid  as  aforesaid,  together  with  the 
receipt  of  the  said  officer,  the  payment  of  such  duty 
and  penalty  shall  be  denoted  on  such  instrument 

accordingly.”  ' ^ . r 

The  party  who  objects  to  the  want  or  sufficiency  ot 

a stamp  must  prove  it  (5)  ; and  the  judge  will  deter- 


(J)  Doe  V.  Coombs,  3 Q.  B.  687. 
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mine  the  question  before  the  instrument  can  be  shown 
to  the  jury(c).  Eut  by  sect.  18  of  the  Stamp  Act, 
1870,  provision  is  made  for  taking  the  opinion  of  the 
Commissioners  of  Inland  Revenue  on  the  liability 
of  any  instrument  to  duty,  and  for  stamping  such 
instiTiment  in  accordance  Math  such  opinion  ; and  it 
is  enacted  that  every  insti’ument  stamped  with  the 
particular  stamp  denoting  either  that  it  is  not 
chargeable  -with  any  duty,  or  is  duly  stamped,  shall 
be  admissible  in  evidence,  and  available  for  all 
puiposes  notwithstanding  any  objection  relatino-  to 
duty.”  ' 

If  an  agreement  be  no  more  than  a proposal,  it 
does  not  require  a stamp;  but  when  it  is  either  an 
agi-eement  strictly,  or  evidence  of  one,  it  must  be 
stamped,  if  the  subject-matter  be  above  5L  (d). 

here  an  agreement,  which  appears  to  be  in 
wilting,  is  in  dispute  between  parties,  it  must,  ac- 
cording to  the  ride  which  requires  the  best  evidence, 
be  produced;  and  when  produced,  if  it  appear  to  re- 
quire a stamp,  it  will  be  inadmissible  unless  it  be 
properly  stamped.  Thus,  where  it  appears  in  the 
couise  of  a party’s  case  that  there  is  a written  agree- 
ment, bearing  directly  on  the  points  at  issue,  he  must 
produce  it  duly  stamped  (<?).  Such  an  agreement 
cannot  be  treated  as  a nuUity,  if  it  be  produced  and 
appear  to  be  unstamped  ; and  therefore  it  was  held 
m Delay  v.  Alcock  (/),  that  a county  court  judge 

(c)  Per  Lord  Tenterden,  Jardine  y.  Payne^  1 B.  & Ad.  670. 

(<^)  Hegarty  v.  Milne,  14  C.  B.  627. 

{e)  Buxton  t.  Cornish,  12  M.  & W.  426. 

{/)  4 E.  & B.  660. 
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was  wrong  in  allowing  parol  evidence  to  be  given  of 
an  agreement  contained  in  an  unstamped  writing. 
But  where  a party  succeeds  in  establishing  his  case 
by  oral  evidence,  the  opposite  party  cannot  defeat  it 
by  merely  producing  an  unstamped  written*  agree- 
ment. Therefore  in  Magnay  v.  Knight  {g),  where 
the  plaintiff  closed  his  case  without  anything  appear- 
ing to  show  that  there  was  a written  agreement  be- 
tween her  and  the  defendant  as  to  the  subject-matter 
of  the  action,  the  defendant  was  held  not  entitled  to 
call  for  a nonsuit  by  jDi’oducing  a paper  purporting 
to  be  an  agreement,  but  unstamped.  This  case, 
although  apparently  contradicted  by  Delay  v.  Alcoch, 
will  be  reconciled  with  it  by  presuming  that,  in  the 
latter  case,  the  defendant  was  called  as  a witness  by 
the  plaintiff,  and  that  the  existence  of  the  unstamped 
agreement  was  disclosed  in  the  course  of  the  plaintiff’s 
case.  If  that  had  closed  without  eAudence  of  an 
agreement  in  writing,  it  appears,  on  the  authority  of 
Magnay  v.  Knight,  that  the  defendant  could  not 
have  nonsuited  the  plaintiff  by  producing  an  un- 
stamped written  agreement. 

When  it  is  necessary  to  produce  the  writing,  or 
account  for  its  absence,  secondary  evidence  will  not 
be  received  if  it  appear  that  the  original  requhed  a 
stamp,  and  that  it  was  unstamped  (Ji).  But  a writing 
requiring  a stamp  will  be  presumed  to  have  been 
properly  stamped  (i) ; and  as  against  a party  refusing 


(^)  1 M.  &,  G.  944. 

(Ji)  Vide  supj'a,  p.  352. 

(i)  Hart  V.  Hart,  1 Hare,  1;  cf.  Pooley  v.  Goodnin,  4 A.  & E. 
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to  produce  a document  after  notice  there  is  a similar 
presumption  {j) ; but  such  a presumption  may  be  re- 
butted by  evidence  that  the  Avriting  Avas  not 
stamped  (A).  If  it  be  shoAvn  that  a lost  document 
Avas  at  one  time  unstamped,  this  fact  alone  Avill  raise 
a presumption  that  it  continued  Avithout  a stamp  (1). 
The  court  Avill  not  sanction  an  agreement  to  Avaive 
the  objection  for  Avant  of  a stamp  (m). 

When  an  instrument  purports  to  have  been 
stamped,  but  no  stamp  appears,  or  one  partially 
effaced,  the  judge  may  receive  the  Avriting,  if  the 
Avant  of  the  stamp  or  its  erasime  be  satisfactorily  ex- 
plained to  him  {n). 

An  unstamped  instrument,  inadmissible  as  an 
agi-eement,  may  yet  be  admissible  to  prove  a colla- 
teral or  independent  fact.  Thus,  a cheque,  draAvn 
beyond  the  legal  limits,  has  been  received  to  prove 
the  receipt  of  money  by  a holder,  but  not  to  discharge 
the  banker  (e);  an  unstamped  receipt  to  shoAv  that 
goods  Avere  sold  to  a third  person,  and  not  to  the 
defendant  (;?);  an  unstamped  agreement  to  shoAv  an 
illegal  consideration  for  a debt(^);  but  it  cannot  be 
presented  to  a jury  as  evidence  of  any  part  of  the 


O’)  Crisp  V.  Anderson,  1 Stark.  85. 

(^)  Crowther  v.  Solomons,  6 C.  B.  758. 

i2L  Co:y.  Haviside,  L R.,  5 E.  & I.  624; 

(w)  Owen  y.  Thomas,  3 M.  & K.  353. 

(«)  Doe  V.  Coombs,  3 Q.  B.  687. 

(o)  Blair  Y,  Bromley,  11  Jur.  C17. 
ip)  Miller  v.  Dent,  10  Q.  B.  846. 

(7)  Coppock  V.  Bomer,  4 M.  & W.  361. 
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substantial  claim  of  a party  (r).  It  may  be  handed 
to  a witness  to  refresh  his  memory ; and  when  it  is 
a document,  which  for  some  purposes  requires  a 
stamp  but  not  for  others,  it  will  be  strictly  admissible 
for  such  latter  purposes.  AVhere  a document  is  void 
as  a receipt  for  want  of  a stamp,  it  may  be  made 
evidence  of  an  account  stated,  or  other  outstanding 
accounts  {s).  An  unstamped  and  unregistered 
assignment  of  a debtor’s  whole  property  may  be 
given  in  evidence  as  an  act  of  bankruptcy,  although 
until  stamped  it  cannot  be  received  for  the  purpose 
of  giving  it  effect  or  supporting  any  claim  under 

Where  an  instrument  is  inadmissible  by  reason  of 
the  stamp  laws  it  will  be  allowable  to  resort  to  other 
admissible  evidence.  Thus,  when  a promissory  note 
is  defectively  stamped,  a holder  may  give  evidence 
of  the  original  consideration;  as  by  showing  on  a 
count  for  money  lent  that  the  defendant  has  acknow- 
ledged the  debt  for  which  the  note  was  given  (m). 
So,  when  a receipt  is  unstamped,  he  may  prove  pay- 
ment by  oral  evidence  (x). 


(r)  Jar  dine  v.  Payne,  1 B.  & Ad.  670. 

(s)  MatTieson  v.  Pass,  2 H.  L.  Cas.  301. 
(f)  Ex  parte  Squire,  L.  K..,  4 Ch.  47. 
(?<)  Farr  v.  Price,  1 East,  56. 

(a?)  Ranibert  v.  Cohen,  4 Esp.  213. 
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The  9tli  section  of  the  Stamp  Act,  1870,  pro- 
vides : — 

“ (1.)  A stamp  which  by  any  word  or  words  on 
the  face  of  it  is  appropriated  to  any  particular 
description  of  instrument  is  not  to  be  used,  or,  if 
used,  is  not  to  be  available,  for  an  instrument  of  any 
other  description. 

“ (2.)  An  instrument  falling  under  the  particular 
description  to  which  any  stamp  is  so  appropriated  as 
aforesaid  is  not  to  be  deemed  duly  stamped,  unless 
it  is  stamped  with  the  stamp  so  appropriated.” 


ALTERATION  OF  A STAMPED  DOCUMENT. 

A material  alteration  in  a writing  requiring  a 
stamp,  after  it  has  been  made  or  executed,  avoids 
the  stamp,  and  renders  a fresh  stamp  necessary ; but 
not  so  if  the  alteration  be  immaterial,  or  according 
to  the  original  intent  of  the  parties  (y). 

Thus,  when  the  defect  is  unintentional,  and  the 
alteration  makes  the  writing  merely  what  it  was  in- 
tended originally  to  have  been,  it  will  not  require  to 
be  restamped  (z).  Where  a promissory  note  was 
made  originally  payable  to  the  plaintiff,  who  com- 


(y)  Waiter  v.  miler,  1 Smith,  L.  C.  796,  and  notes. 
(«)  Cole  V.  Parkin,  12  East,  471. 
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plained  tliat  it  ouglit  to  have  been  payable  to  order, 
it  was  held  that,  as  between  the  parties  to  the  note, 
the  interlineation  of  the  words,  “ or  to  order,”  did 
not  render  a new  stamp  necessary  (a).  So,  when  a 
bill  is  altered  by  the  consent  of  parties  before  the 
note  has  issued,  it  will  not  require  to  be  restamped. 
But  when  the  bill  has  issued,  and  where  the  altera- 
tion is  material  and  varies  the  essential  character  of 
the  writing,  so  as  to  amount  to  a new  contract,  a 
new  stamp  will  be  required,  notwithstanding  the 
consent  of  the  parties  to  the  alteration  (5). 


TIME  OF  OBJECTING  TO  THE  WANT  OF  STAilP. 

Where  an  objection  is  raised  to  an  instrument  for 
want  of  a stamp,  the  objection  should  be  taken  as 
soon  as  the  instrument  is  tendered,  and  before  it  is 
received  in  evidence.  If  the  instrument  be  received, 
and  read  without  objection,  it  cannot  afterwards  be 
objected  to  for  want  of  a stamp  (c).  Such  a de- 
ficiency is  not  ground  for  a new  trial  (c?).  It  is 
doubtful  whether  a judge  has  not  at  least  a^  discre- 
tionary power  to  reject  a document  which,  after 


(a)  Byron  v.  Thomp&on,  I A.  & E.  31. 

(&)  Bowman  v.  JVicholl,  6 T.  R.  6^7. 

(c)  Bohinson  v.  Lord  Vernon,  7 C.  B.,  N.  S.  235. 

(d)  By  the  31st  section  of  the  Common  Law  Procedure  Act, 
1854,  it  is  provided  that  “ no  new  trial  shall  be  granted  by  reason 
of  the  ruling  of  any  judge  that  the  stamp  on  any  document  is 
sufficient,  or  that  it  does  not  require  a stamp.” 
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being  put  ip,  subsequently  appears  to  be  unstamped, 
or  insufficiently  stamped  (e).  Where  a judge  rules 
that  a document  is  inadmissible  on  account  of  the 
insufficiency  of  the  stamp,  his  decision  is  open  to 
review  (f). 


(e)  Meld  r.  Wood,  7 A.  & E.  114. 

(/)  Sharjdes  t.  Rickard,  2 II.  & N.  57. 


CHAPTER  X. 

AFFIDAVITS — NEW  TllIALS — APPEALS — PER- 
PETUATING TESTIMONY. 

The  LXIInd  Order  of  tlie  new  Rules  of  Court  pro- 
vides, that  nothing  in  these  rules  shall  affect  the 
practice  or  procedure  in  any  of  the  following  causes 
or  matters  : — criminal  proceedings  ; proceedings  on 
the  crown  side  of  the  Queen’s  Bench  division ; 
proceedings  on  the  revenue  side  of  the  Exchequer 
» division ; proceedings  for  divorce  or  other  matri- 
monial causes:”  and  the  20th  section  of  the  Judica- 
ture Act,  1875  (fl),  provides,  that  ‘^nothing  in  this 
act  or  in  the  first  schedule  hereto,  or  in  any  rules 
of  court  to  be  made  under  this  act,  save  as  far  as 
relates  to  the  power  of  the  court  for  special  reasons 
to  allow  depositions  or  affidavits  to  be  read,  shall 
affect  the  mode  of  giving  evidence  by  the  oral  exa- 
' mination  of  witnesses  in  trials  by  jury,  or  the  rules 
of  evidence,  or  the  law  relating  to  jurymen  or  juries.” 
But  although  the  principles  of  evidence  are  not 
altered  by  the  act,  nevertheless  that  considerable 
alteration  has  been  introduced  in  procedure,  so  far 
as  it  affects  the  mode  of  giving  eHdence  in  various 
cases,  will  be  apparent  from  the  allusions  to  and 
quotations  from  the  new  rules  made  in  other  por 


(a)  38  & 30  Viet.  c.  77. 
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tions  of  this  work,  and  particularlj  also  from  the 

XXXVIIIth  Orders,  which  will 
be  found  m extenso  in  the  Ajipendix  hereto. 

It  will  be  found  that,  by  the  1st  rule  of  Order 
disf^i’etionarj  powers  are  vested  in  the 
court,  (1)  to  order  any  particular  fact  or  facts  to 
be  proved  by  affidaAdts;  (2)  to  allow  the  affidavit 
of  any  vutoess  to  be  read  at  a hearing  or  trial  on  ' 
such  conditions  as  it  may  think  reasonable,  with  this 
proviso,  that  when  the  opposite  party  hona  fide  de- 
sires to  cross-examine  a vdtness  and  the  witness  can 
be  produced,  such  witness’s  evidence  shall  not  be 
allowed  to  be  given  by  affidavit.  The  first  of  these 
powers,  which  can  be  exercised  by  the  court  even 
against  the  wishes  of  both  parties,  will  be  advan-  • 
tageously  employed  to  the  manifest  saving  of  expense 
in  proof  of  fonnal  matters,  even  in  tidals  by  jury, 
the  second,  which,  subject  to  the  proviso,  can  be 
exercised  by  the  court  at  the  instance  of  one  party 
but  against  the  wish  of  the  other,  will,  in  proper 
^ cases,  enable  the  evidence  of  an  absent  witness  to 
^ e brought  before  the  court  without  the  expensive 
interposition  of  a commissioner  or  examiner. 

Subject  to  these  powers,  and  to  the  rule  that  upon 
‘ any  motion,  petition  or  summons,  evidence  may  be 
: given  by  affidavit,  every  witness,  at  the  trial  of  any  - 
action  or  at  any  assessment  of  damages,  must  be  exa- 
mined viva  voce  and  in  open  court.  But  if  the  parties 
o an  action  consent,  the  evidence  therein  may  be 
' ^7  affidavit.  That  such  consent  ought  to  and 

be  given  in  the  majority  of  actions  for  the  ad- 
T^mistration  of  the  estates  of  deceased  persons,  for 
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partition  and  the  like,  as  well  as  in  all  actions  wheie 
the  object  of  all  the  parties  is  to  obtain  a judicial 
decision  upon  facts  as  to  which  there  is  little  if  any 
dispute,  is  tolerably  certain.  But  in  all  actions  where 
the  parties  are  at  arms’  length,  it  obviously  is  theo- 
retically right  that  the  witnesses  should  be  examined 
viva  voce  and  in  open  court.  Whether  this  will 
practically  always  be  done,  especially  in  the  Chancery 
division  of  the  High  Court,  remains  to  be  seen. 
That  affidavit  evidence  has  its  merits  as  w^ell  as 
demerits  may  be  conceded,  but  the  latter  certainly 
outweigh  the  former.  The  two  chief  defects  in 
affidavit  evidence  are,  that  the  court  has  no  oppor- 
tunity of  observing  the  demeanour  of  the  witness 
while  under  examination,  and  that  the  version  given 
of  the  story  is  too  often  that  of  the  lawyer  who  pre- 
pares the  affidavit  rather  than  that  of  the  deponent. 


NEW  TRIALS  AND  APPEALS. 

Bills  of  exceptions  and  proceedings  in  error  are 
now  abolished  (^»).  But  it  is  open  to  a defeated 
party  (1)  to  appeal  in  all  cases  ; (2)  when  an  adverse 
verdict  has  been  found  by  a jury,^  or  by  a judge 
without  a jury,  to  move  for  a new  trial  (c). 

It  is,  however,  provided  by  the  new  Rules  {d),  that 
a new  trial  shall  not  be  granted  on  the  ground  of 


(&)  Rule  1 of  Order  VIII. 

(c)  Rule  1 of  Order  XXXIX. 
{d)  Rule  3 of  Order  XXXIX. 
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misdirection  or  of  tlie  improper  admission  or  rejec- 
tion of  evidence,  unless  in  the  opinion  of  the  court 
to  which  the  application  is  made  some  substantial 
wiong  or  miscarriage  has  been  thereby  occasioned 
in  the  trial  of  the  action ; and  if  it  appear  to  such 
court  that  such  wrong  or  miscarriage  affects  part 
only  of  the  matter  in  controversy,  the  court  may  give 
final  judgment  as  to  part  thereof,  and  direct  a new 
trial  as  to  the  other  part  only”  (e). 

here  an  appeal  is  preferred,  it  is  provided  by 
the  new  Eules  (/),  that  “ the  Court  of  Appeal  shall 
have  all  the  powers  and  duties  as  to  amendment 
and  othenvise  of  the  Court  of  First  Instance,  to- 
gethei  with  full  discretionary  powder  to  receive  fur- 
ther evidence  upon  questions  of  fact,  such  evidence 
to  be  either  by  oral  examination  in  court,  by  aflS- 
davit,  or  by  deposition  taken  before  an  examiner 
or  commissioner.  Such  flu’ther  evidence  may  be 
gn  en  witliout  special  leave  upon  interlocutory  ap- 
plications, or  in  any  case  as  to  matters  which  have 
occun-ed  aft«r  the  date  of  the  decision  from  which 
the  appeal  is  brought.  Upon  appeals  from  a judg- 
ment after  trial  or  hearing  of  any  cause  or  matter 
upon  the  merits,  such  further  evidence  (save  as  to 


_ (e)  In  India  it  is  provided  by  the  Ind.  Ev.  Act,  s.  167,  that  “ the 
improper  admission  or  rejection  of  evidence  shall  not  he  ground  of 
I se  or  a new  trial  or  reversal  of  any  decision  in  any  case  if  it 
a appear  to  the  court  before  which  such  objection  is  raised  that 
.ndepc„d™t,,„£  the  evidence  objected  to  and  ad.itte™;  ™ , 

evSr  Ta  r ^ “ ‘I'® 


(/)  Rule  5 of  Order  LVIII. 
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matters  subsequent  as  aforesaid)  shall  be  admitted 
on  special  grounds  only,  and  not  "without  special 
leave  of  the  court  ” {g). 

The  new  Rules  also  provide,  that  when  any  ques- 
tion of  fact  is  involved  in  an  appeal,  the  evidence 
taken  in  the  court  below  bearing  on  such  question 
shall,  subject  to  any  special  order,  be  brought  before 
the  Court  of  Appeal  as  follows:— (1)  As  to  any 
evidence  taken  by  affidavit,  by  the  production  of 
printed  copies  of  such  of  the  affidavits  as  have  been 
printed,  and  office  copies  of  such  of  them  as  have 
not  been  printed;  (2)  as  to  any  evidence  given 
orally,  by  the  production  of  a copy  of  the  judge’s 
notes,  or  such  other  materials  as  the  court  may  deem 
expedient,” 

It  is  also  provided,  that  where  evidence  has  not 
been  printed  in  the  court  below,  the  court  below  or 
a judge  thereof,  or  the  Court  of  Appeal  or  a judge 
thereof,  may  order  the  whole  or  any  part  thereof  to 
be  printed  for  the  purpose  of  the  appeal.  Any  party 
printing  evidence  for  the  purpose  of  an  appeal  mthout 
such  order  shall  bear  the  costs  thereof,  unless  the  Court 
of  Appeal  or  a judge  thereof  shall  otherwise  order.” 

Finally,  it  is  provided,  that  “ if,  upon  the  hearing 
of  an  appeal,  a question  arise  as  to  the  ruling  or 
direction  of  the  judge  to  a jury  or  assessors,  the 
court  shall  have  regard  to  verified  notes  or  other 
evidence,  and  to  such  other  materials  as  the  court 
may  deem  expedient.” 

ig)  As  to  the  Indian  rules  regulating  the  reception  of  further 
evidence  on  appeals,  see  Act  VIII.  of  1859,  ss.  355—357. 
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perpetuating  testimony. 

here  tliere  was  a danger  that  testimony  might 
be  lost  before  the  question  to  which  it  related  could 
be  made  the  subject  of  judicial  investigation,  the 
Court  of  Chancery,  following  the  practice  of  the 

ci^  il  law,  lent  its  aid  to  preserve  and  perpetuate  such 
testimony. 

A bill  was  filed,  stating  the  matter  respecting  which 
the  plaintiff  desired  to  take  evidence,  showing  that 
he  had  an  interest  in  the  matter  which  could  not  be 
barred  by  the  defendant ; that  the  defendant  claimed 
an  interest  adverse  to  the  plaintiff  in  the  matter,  and 
that  the^  matter  could  not  be  made  the  subject  of 
present  judicial  investigation  (h).  An  affidavit  of 
the  circumstances  by  which  the  evidence  desired  to 
be  preserved  w^as  in  danger  of  being  lost,  was  filed 
with  the  bin.  ' • 

The  plaintiff  could  only  require  an  answer  from 
the  defendant  as  to  the  facts  and  circumstances 
alleged  by  the  bill  as  entitling  him  to  examine  the 
witnesses  (z)  : nor  could  the  bill  be  set  down  for 
hearing  (A). 

The  witnesses  were  examined  before  an  examiner, 
according  to  the  provisions  of  sections  31,  32  and 
33  of  15  & 16  Viet.  c.  86,  by  the  defendant  as  well 
as  by  the  plaintiff.  An  order  might  be  obtained  to 
use  the  depositions  so  taken,  either  after  the  death 


(h)  Earl  Spencer  v.  Peek,  L.  R.,  3 Eq,  415  ; 16  W.  R.  478, 

(i)  Ellice  V.  Povpell,  32  Bcav.  308. 

(A;  Con.  Ord.  IX.  7. 
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of  the  witness  (Z),  or  in  case  he  were  too  infirm  {m), 
or  could  not  be  compelled,  to  attend  (w). 

A case  for  the  perpetuation  of  testimony  was  not 
confined  to  aged  and  infirm  witnesses,  or  to  a single 
witness  who  can  alone  spealc.  to  the  matter  j but 
Lord  Eomilly  said  (c),  “ you  may  examine  every- 
body, and  all  the  evidence  is  sealed  up  and  only 
brought  out  when  occasion  requires  it,  and  if  the 
witnesses  are  alive  it  cannot  be  used,  and  the 
evidence  must  be  taken  all  over  again. 


(Z)  Barnsdale  v.  Lorn,  2 E.  & M.  142. 

{m)  Biddulph  v.  Lord  Caitioys,  20  Beav.  402. 

(7i)  Ibid. 

(y)  Earl  Spencer  v.  Peelt,  L.  E.,  3 Eq.  415  ; 15  W.  E.  4(8. 
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LORD  DENMAN’S  ACT. 

6 & 7 ViCT.  c.  85. 

An  Act  for  improving  the  Law  of  Evidence. 

[22nd  August,  1843.] 

I.  TJ  itnesses  not  to  be  excluded  from  giving  evi~ 
dence  by  incapacity  from  crime  or  interest — Proviso — 
JSot  to  repeal  any  provision  in  7 Will.  4 1 Viet.  c.  26 — 

III  courts  of  equity  defendant  may  be  examined  on  behalf 
of  the  plaintiff  or  any  co-defendant,  ^^c.] — Whereas  the 
iuquiiy  after  truth  in  courts  of  justice  is  often  obstructed 
by  incapacities  created  by  the  present  law,  and  it  is  desir- 
able that  full  information  as  to  the  facts  in  issue,  both  in 
criminal  and  in  civil  cases,  should  be  laid  before  the  per- 
sons who  are  appointed  to  decide  upon  them,  and  that 
such  persons  should  exercise  their  judgment  on  the  credit 
of  the  witnesses  adduced  and  on  the  truth  of  their  testi- 
mony: Xow,  therefore,  be  it  enacted  by  the  Queen’s  most 
excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  anthority  of  the 
same,  that  no  person  offered  as  a witness  shall  hereafter 
be  excluded  by  reason  of  incapacity  from  crime  or  inte- 
rest from  giving  evidence,  either  in  person  or  by  deposi- 
tion, according  to  the  practice  of  the  court,  on  the  trial 
of  any  issue  joined,  or  of  any  matter  or  question,  or  on 
any  inquiry  arising  in  any  suit,  action,  or  proceeding, 
■civil,  or  criminal,  in  any  court,  or  before  any  judge,  jury, 
sheriff,  coroner,  magistrate,  officer,  or  pei’son  having,  by 
law  or  by  consent  of  parties,  authority  to  hear,  receive, 
and  examine  evidence ; but  that  every  person  so  offered 
may  and  shall  be  admitted  to  give  evidence  on  oath,  or 
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solemn  affirmation  in  those  cases  wherein  affirmation  is 
hy  law  receivable,  notwithstanding  that  such  person  may 
or  shall  have  an  interest  in  the  matter  in  question,  or  in 
the  event  of  the  trial  of  any  issue,  matter,  question,  or 
injury,  or  of  the  suit,  action,  or  proceeding  in  which  he 
is  offered  as  a witness,  and  notwithstanding  that  such 
person  offered  as  a witness  may  have  been  previously 
convicted  of  any  crime  or  offence : provided  that  this  act 
shall  not  render  competent  any  party  to  any  suit,  action, 
or  proceeding  individually  named  in  the  record,  or  any 
lessor  of  the  plaintiff,  or  tenant  of  premises  sought  to  be 
recovered  in  ejectment,  or  the  landlord  or  other  person 
in  whose  right  any  defendant  in  replevin  may  make 
cognizance,  or  any  person  in  whose  immediate  and  indi- 
vidual behalf  any  action  may  be  brought  or  defended, 
either  wholly  or  in  part,  or  the  husband  or  wife  of  such 
persons  respectively : provided  also  that  this  act  shall  not 
repeal  any  provision  in  a certain  act  passed  in  the  session 
of  parliament  holden  in  the  seventh  year  of  the  reign  of 
his  late  Majesty,  and  in  the  first  year  of  the  reign  of  her 
present  Majesty,  intituled  A7i  Act  for  the  Amendment  of 
the  Laws  with  respect  to  Wills : provided  that  in  courts 
of  equity  any  defendant  to  any  cause  pending  in  any  such 
court  may  be  examined  as  a witness  on  the  behalf  of  the 
plaintiff  or  of  any  co-defendant  in  any  such  cause,  saving 
just  exceptions;  and  that  any  interest  which  such  defend- 
ant so  to  be  examined  may  have  in  the  matters  or  any  of 
the  matters  in  question  in  the  cause  shall  not  be  deemed 
a just  exception  to  the  testimony  of  such  defendant,  but 
shall  only  be  considered  as  affecting  or  tending  to  affect 
the  credit  of  such  defendant  as  a witness. 

♦ 


DOCUMENTARY  EVIDENCE  ACT. 
8 & 9 ViCT.  c.  113. 


An  Act  to  facilitate  the  Admission  in  Evidence  of  cer- 
tain Official  and  other  Documents. 

[8th  August,  1845.] 


I.  Cei'tain  documents  to  he  received  in  evidence  with- 
out proof  of  seal  or  signature,  ^c.  of  person  signing 


8 & 9 ViCT.  c.  113. 


609 


the  sam€.~\ — Whereas  it  is  provided  bj  many  statutes 
tliat  various  certificates,  official  and  public  documents, 
ilocuments  and  proceedings  of  corporations-  and  of  joint 
stock  and  other  companies,  and  certified  copies  of  docu- 
ments, bye-laws,  entries  in  registers  and  other  books, 
shall  be  receivable  in  evidence  of  certain  particulars  in 
courts  of  justice,  provided  they  be  respectively  authenti- 
cated in  the  manner  prescribed  by  such  statutes : and 
whereas  the  beneficial  effect  of  these  provisions  has  been 
found  by  experience  to  be  greatly  diminished  by  the  diffi- 
culty of  proving  that  the  said  documents  are  genuine ; 
and  it  is  expedient  to  facilitate  the  admission  in  evidence 
of  such  and  the  like  documents : be  it  therefore  enacted 
by  the  Queen  s most  excellent  Majesty,  by  and  with  the 
ad\  ice  and  consent  of  the  lords  spiritual  and  temporal 
and  commons  in  this  present  parliament  assembled,  and 
by  the  authority  of  the  same,  that  whenever  by  any  act 
now  in  force  or  hereafter  to  Ido  in  force  any  certificate, 
official  or  public  document,  or  document  or  proceeding  of 
any  corporation  or  joint-stock  or  other  company,  or  any 
certified  copy  of  any  document,  bye-law,  entry  in  any 
register  or  other  book,  or  of  any  other  proceeding,  shall 
be  receivable  in  evidence  of  any  particular  in  any  court 
of  justice,  or  before  any  legal  tribunal,  or  either  house  of 
parliament,  or  any  committee  of  either  house,  or  in  any 
judicial  proceeding,  the  same  shall  respectively  be  ad- 
mitted in  evidence,  provided  they  respectively  purport  to 
be  sealed  or  impressed  with  a stamp,  or  sealed  and  signed, 
or  signed  alone,  as  required,  or  impressed  with  a stamp 
and  signed,  as  directed  by  the  respective  acts  made  or  to 
be  hereafter  made,  without  any  proof  of  the  seal  or 
stamp,  where  a seal  or  stamp  is  necessary,  or  of  the  sig- 
nature, or  of  the  official  character  of  the  person  appearing 
to  have^  signed  the  same,  and  without  any  further  proo*f 
thereof  in  every  case  in  which  the  original  record  could 
have  been  received  in  evidence. 

Courts,  ^c.,  to  take  judicial  notice  of  signature 
f>J  equity  or  common  laio  judges,  And  be  it 

enacted,  that  all  courts,  judges,  justices,  masters  in  Chau- 
cery,  masters  of  courts,  commissioners  judicially  acting, 
and  other  judicial  officers,  shall  henceforth  take  judicial 
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notice  of  the  signature  of  any  of  the  equity  or  common 
law  judges  of  the  superior  courts  at  Westminster,  pro- 
vided such  signature  be  attached  or  appended  to  any 
decree,  order,  certificate,  or  other  judicial  or  official  docu- 
ment. 

III.  Copies  of  private  acts  printed  by  the  Queen's 
printer,  journals  of  Parliament,  and  proclamations,  ad- 
missible as  evidence.^ — And  be  it  enacted,  that  all  copies 
of  private  and  local  and  personal  acts  of  parliament  not 
public  acts,  if  purporting  to  be  printed  by  the  Queen’s 
printers,  and  all  copies  of  the  journals  of  either  house  of 
parliament,  and  of  royal  proclamations,  purporting  to  be 
printed  by  the  printers  to  the  Crown  or  by  the  printers 
to  either  house  of  jjarliament,  or  by  any  or  either  of  them, 
shall  be  admitted  as  evidence  thereof  by  all  courts,  judges, 
justices,  and  others  without  any  proof  being  given  that 
such  copies  were  so  printed. 

IV.  Persons  forging  seal,  stamp,  or  signature  of  cer- 
tain documents,  or  printing  any  private  act  with  false 
purport,  guilty  of  felony.~\ — Provided  always,  and  be  it 
enacted,  that  if  any  person  shall  forge  the  seal,  stamp,,  or 
signature  of  any  such  certificate,  official  or  public  docu- 
ment, or  document  or  proceeding  of  any  corporation  or 
joint-stock  or  other  company,  or  of  any  certified  copy  of 
any  document,  bye-law,  entry  in  any  register  or  other 
book,  or  other  proceeding  as  aforesaid,  or  shall  tender  in 
evidence  any  such  certificate,  official  or  public  document, 
or  document  or  proceeding  of  any  corporation  or  joint- 
stock  or  other  company,  or  any  certified  copy  of  any  docu- 
ment, bye-law,  entry  in  any  register  or  other  book,  or  of 
any  other  proceeding,  with  a false  or  counterfeit  seal, 
stamp,  or  signature  thereto,  knowing  the  same  to  be  false 
or  counterfeit,  whether  such  seal,  stamp,  or  signature  be 
those  of  or  relating  to  any  corporation  or  company  al- 
ready established,  or  to  any  corporation  or  company  to 
be  hereafter  established,  or  if  any  person  shall  forge  the 
signature  of  any  such  judge  as  aforesaid  to  any  order, 
decree,  certificate,  or  other  judicial  or  official  document, 
or  shall  tender  in  evidence  any  order,  decree,  certificate, 
or  other  judicial  or  official  document  Avith  a false  or 
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counterfeit  signature  of  any  such  judge  as  aforesaid 
thereto,  knowing  the  same  to  be  false  or  counterfeit,  or  if 
any  person  shall  print  any  copy  of  any  private  act  or  of 
the  journals  of  either  house  of  parliament,  which  copy 
shall  falsely  purport  to  have  been  printed  by  the  printers 
to  the  Crown,  or  by  the  printers  to  either  house  of  par- 
liament, or  by  any  or  either  of  them,  or  if  any  person 
shall  tender  in  evidence  any  such  copy,  knowing  that  the 
same  was  not  printed  by  the  person  or  persons  by  whom 
it  so  purports  to  have  been  printed,  every  such  person 
shall  be  guilty  of  felony,  and  shall  upon  conviction  be 
liable  to  transportation  for  seven  years,  or  to  imprison- 
ment for  any  term  not  more  than  three  nor  less  than  one 
year,  with  hard  labour : provided  also,  that  whenever  any 
such  document  as  before  mentioned  shall  have  been  re- 
ceived in  evidence  by  virtue  of  this  act,  the  court,  judge, 
commissioner,  or  other,  person  officiating  judicially,  who 
shall  have  admitted  the  same,  shall,  on  the  request  of  any 
party  against  whom  the  same  is  so  received,  be  autho- 
rized, at  its  or  at  his  own  discretion,  to  direct  that  the 
same  shall  be  impounded,  and  be  kept  in  the  custody  of 
some  officer  of  the  court  or  other  proper  person,  until 
further  order  touching  the  same  shall  be  given,  either  by 
such  court,  or  the  court  to  which  such  master  or  other 
officer  belonged,  or  by  the  persons  or  person  who  consti- 
tuted such  court,  or  by  some  one  of  the  equity  or  common 
law  judges  of  the  superior  courts  at  Westminster  on  ap- 
phcation  being  made  for  that  purpose. 

— — 

THE  DOCUMENTARY  EVIDENCE  ACT, 

1868. 

31  & 32  Yict.  c.  37,  ss.  2,  3 & 6. 

2.  Prima  facie  evidence  of  any  proclamation,  order  or 
regulation  issued  before  or  after  the  passing  of  this  act 
by  her  Majesty  or  by  the  Privy  Council,  also  of  any 
proclamation,  order  or  regulation  issued  before  or  after 
the  passing  of  this  act  by  or  under  the  authority  of  any 
such  department  of  the  Government  or  officer  as  is  men- 
tioned in  the  first  column  of  the  schedule  hereto,  may  be 
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given  in  all  courts  of  justice  and  in  all  legal  iiroceedings 
whatsoever  in  all  or  any  of  the  modes  hereinafter  men- 
tioned, that  is  to  say: 

(1.)  By  the  production  of  a copy  of  the  Gazette  pur- 
porting to  contain  such  proclamation,  order  gr 
regulation. 

(2.)  By  the  production  of  a copy  of  such  proclamation, 
order  or  regulation  purporting  to  be  printed  by 
the  Government  printer,  or,  where  the  question 
arises  in  a court  in  any  British  colony  or  pos- 
session, of  a copy  purporting  to  be  printed 
under  the  authority  of  the  legislature  of  such 
British  colony  or  possession. 

(3.)  By  the  production,  in  the  case  of  any  proclamation, 
order  or  regulation  issued  by  her  Majesty  or 
the  Privy  Council,  of  a copy  or  extract  pur- 
porting to  be  certified  to  be  true  by  the  clerk  of 
the  Privy  Council,  or  by  any  one  of  the  lords 
or  others  of  the  Privy  Council;  and,  in  the  case 
of  any  proclamation,  order  or  regulation  issued 
by  or  under  the  authority  of  any  of  the  said 
departments  or  officers,  by  the  production  of  a 
copy  or  extract  purporting  to  be  certified  to  be 
true  by  the  person  or  persons  specified  in  the 
second  column  of  the  said  schedule  in  connection 
with  such  department  or  officer. 

Any  copy  or  extract  made  in  pursuance  of  this  act  may 
be  in  print  or  in  writing,  or  partly  in  print  and  partly  in 
writing.  No  proof  shall  be  required  of  the  handwriting 
or  official  position  of  any  person  certifying,  in  pursuance 
of  this  act,  to  the  truth  of  any  copy  of  or  extract  from 
any  proclamation,  order  or  regulation. 

3.  Subject  to  any  law  that  may  be  from  time  to  time 
made  by  the  legislature  of  any  British  colony  or  posses- 
sion this  act  shall  be  in  force  in  every  such  colony  and 
possession. 

6.  The  provisions  of  this  act  shall  be  deemed  to  be  in 
addition  to,  and  not  in  derogation  of,  any  powers  of 
proving  docnments  given  by  any  existing  statute  or 
existing  at  common  law. 
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COLUJIN  1. 

Xame  of  Department  or  Officer. 

Column  2. 

Names  of  Certifying  Officers. 

The  Commissioners  of  the  Treasury. 

Any  Commissioner,  Secretary  or  Assistant 
Secretary  of  the  Treasury. 

The  Commissioners  for  executing 
the  office  of  Lord  High  Admiral.'’ 



Commissioners  for  executing 
the  office  of  Lord  High  Admiral,  or 

Comiisl^^rs 

Secretaries  of  State. 

Any  Secretary  or  Under  Secretary  of  State. 

Committee  of  Privy  CouncQ  for 
Trade. 

/ 

Any  Member  of  the  Committee  of  Privy 

Assist*  /”o  “oy  Secretary  dr 

^tte^*^*  Secretary  of  the  said  Com- 

The  Poor  Law  Board. 

Any  Commissioner  of  the  Poor  Law  Board 

JURISDIC- 

ni-^TuV-^t  ORDER 

OF  THE  5th  FEBRUARY,  1861. 

15  & 16  ViCT.  c.  86,  ss.  31—35. 

^4n  Act  to  amend  the  Practice  and  Course  of  Proceed- 
ing in  the  High  Court  of  Chancery. 

[1st  Julj,  1852.] 

\ examined  by  one  of  the  exa- 
miners of  the  court  in  the  presence  of  the  parties 
All  witnesses  to  be  examined  orally  under  the  provisions 
this  act  shall  be  so  examined  by  or  before  one  of  tbp 
exannoer  of  the  court,  or  by  or  tefore  arexuminer  to 
specially  appointed  by  the  court,  the  examiner  beino- 
fp.8hed  by  the  plaintiff  witli  a co^y  of  the  bHrand  of 
the  answer,  if  any,  in  the  cause  : Z such  exaLn^Ln 
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shall  take  place  in  the  presence  of  the  parties,  their  coun- 
sel, solicitors,  or  agents,  and  the  witnesses  so  examined 
orally  shall  be  subject  to  cross-examination,  and  re-exa- 
mination; and  such  examination,  cross-examination  and 
re-examination  shall  be  conducted  as  nearly  as  may  be  in 
the  mode  now  in  use  in  courts  of  common  law  with  respect 
to  a witness  about  to  go  abroad,  and  not  expected  to  be 
present  at  the  trial  of.  a cause. 

XXXII.  Depositions  to  he  taken  down  hi  writing  and 
read  over  to  the  witness,  loho  shall  sign  the  same  in 
presence  of  the  parties,  but  if  he  refuse  to  sign,  examiner 
may  do  so,  and  state  any  special  matter  he  may  think 
The  depositions  taken  upon  any  such  oral  exami- 
nation as  aforesaid  shall  be  taken  down  in  writing  by  the 
examiner,  not  ordinarily  by  question  and  answer,  but  in 
the  form  of  a narrative,  and  when  completed  shall  be 
read  over  to  the  witness,  and  signed  by  him  in  the  pre- 
sence of  the  parties,  or  such  of  them  as  may  think  fit  to 
attend : provided  always,  that  in  case  the  witness  shall 
refuse  to  sign  the  said  depositions,  then  the  examinei 
shall  sign  the  same,  and  such  examiner  may,  upon  all 
examinations,  state  any  special  matter  to  the  court  as  he 
shall  think  fit;  provided  also,  that  it  shall  be  in  the  dis- 
cretion of  the  examiner  to  put  down  any  particular  ques- 
tion or  answer,  if  there  should  appear  any  special  reason 
for  doing  so ; and  any  question  or  questions  which  may 
he  objected  to  shall  be  noticed  or  referred  to  by  the  exa- 
miner in  or  upon  the  depositions,  and  he  shall  state  his 
opinion  thereon  to  the  counsel,  solicitors,  or  parties,  and 
. shall  refer  to  such  statement  on  the  face  of  the  deposi- 
tions, but  he  shall  not  have  power  to  decide  upon  the 
materiality  or  relevancy  of  any  question_  or  questions  ; 
and  the  court  shall  have  power  to  deal  with  the  costs  ot 
immaterial  or  irrelevant  depositions  as  may  be  just. 

XXXIII.  If  parties  refuse  to  be  sworn  or  to  answer 
any  laioful  questions,  the  same  course  to  be  pursued  as 
is  now  adopted — Proviso  as  to  witness  demurring  to 
questionsr^ — If  any  person  produced  before  any  suci 
examiner  as  a witness  shall  refuse  to  be  sworn,  oi  o 
answer  any  lawful  question  put  to  him  by  the  exainiuei, 
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or  by  either  of  the  parties,  or  by  his  or  their  counsel, 
solicitor,  or  agent,  the  same  course  shall  be  adopted  with 
respect  to  such  witness  as  is  now  pursued  in  the  case  of 
a Avitness  produced  for  examination  before  an  examiner 
of  the  said  court,  upon  written  interrogatories,  and  re- 
fusing to  be  sworn,  or  to  answer  some  lawful  question  : 
provided  always,  that  if  any  witness  shall  demur  or  ob- 
ject to  any  question  or  questions  which  may  be  put  to 
him,  the  question  or  questions  so  put,  and  the  demurrer 
01  objection  of  the  witness  thereto,  shall  be  taken  down 
by  the  examiner,  and  transmitted  by  him  to  the  record 
office  of  the  said  court,  to  be  there  filed;  and  the  validity 
of  such  demurrer  or  objection  shall  be  decided  by  the 
couit;  and  the  costs  of  and  occasioned  by  such  demurrer 
or  objection  shall  be  in  the  discretion  of  the  court. 

7 Original  depositions  to  be  transmitted  to 

the  Record  Office,  and  filed. ^ — When  the  examination 
of  witnesses  before  any  examiner  shall  have  been  con- 
cluded, the  original  depositions,  authenticated  by  the  sio"- 
nature  of  such  examiner,  shall  be  transmitted  by  him  to 
the  record  office  of  the  said  court,  to  be  there  filed,  and 
any  party  to  the  suit  may  have  a copy  thereof,  or  of  any 
part  or  portion  thereof,  upon  payment  for  the  same  in 
such  manner  as  shall  be  provided  by  any  general  order  of 
the  Lord  Chancellor  in  that  behalf. 

XXXV.  Commission  for  examination  of  loitnesses 
dispensed  with,  and  examiner  empoioered  to  administer 
oaths."\ — It  shall  not  be  necessary  to  sue  out  any  commis- 
sion for  the  examination  of  any  witnesses  within  the 
jurisdiction  of  the  said  court;  and  any  examiner  appointed 
by  any  order  of  the  court  shall  have  the  like  power  of 
administering  oaths  as  -commissioners  now  have  under 
commissions  issued  by  the  court  for  the  examination  of 
■witnesses. 


Order,  5tii  February,  1861,  Eule  11. 

Examination  of  toitnesses  who  are  old,  infirm,  &'c.~\ 

Notwithstanding  any  of  these  rules  the  court  or  the 
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jiulge  in  chambers  may  direct  that  the  oral  examination 
and  cross-examination  of  any  witness  (whether  a party 
or  not),  or  the  cross-examination  of  any  person  who 
has  been  examined  ex  parte  before  an  examiner,  or 
made  an  affidavit,  shall  be  taken  before  an  examiner  of 
the  court  or  a special  examiner  in  the  manner  prescribed 
by  the  statute  15  & 16  Viet.  c.  86,  as  if  these  rules  had 
not  been  made,  in  case  it  shall  appear  to  the  judge  that 
owing  to  the  age,  infirmity  or  absence  out  of  the  juris- 
diction of  such  witness  or  person,  or  for  any  other  cause 
which  to  the  judge  shall  appear  sufficient,  it  is  expedient 
that  such  direction  should  be  given.  Such  direction  may 
be  obtained  on  application  to  the  court  or  the  judge  in 
chambers  on  notice. 

— ♦ — 

COMMON  LAW  PKOCEDURE  ACT,  1854. 

17  & 18  ViCT.  c.  125,  ss.  22—27. 

An  Aet  for  the  further  Amendment  of  the  Process, 
Practice  and  Mode  of  Pleading  in  and  enlarging  the 
Jurisdiction  of  the  Superior  Courts  of  Common  Law 
at  Westminster,  and  of  the  Superior  Courts  of  Com- 
mon Law  of  the  Counties  Palatine  of  I^ancaster  and 
Durham.  [12th  August,  1854.] 

XXII.  How  far  a party  may  discredit  his  own  wit- 
?^e55.] — A party  producing  a witness  shall  not  be  allowed 
to  impeach  his  credit  by  general  evidence  of  bad  character, 
but  he  may,  in  case  the  witness  shall  in  the  opinion  of 
the  judge  prove  adverse,  contradict  him  by  other  evi- 
dence, or,  by  leave  of  the  judge,  prove  that  he  has  made 
at  other  times  a statement  inconsistent  with  his  present 
testimony ; but  before  such  last-mentioned  proof  can  be 
given,  the  circumstances  of  the  supposed  statement,  suf- 
ficient to  designate  the  particular  occasion,  must  be  men- 
tioned to  the  witness,  and  he  must  be  asked  whether  or 
not  he  has  made  such  statement. 

XXIII.  Proof  of  contradictory  statements  of  adverse 

witness. — If  a witness  upon  cross-examination  as  to  a 
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former  statement  made  by  him  relative  to  the  subject- 
matter  of  the  cause,  and  inconsistent  with  his  present 
testimony,  does  not  distinctly  admit  that  he  has  made 
such  statement,  proof  may  be  given  that  he  did  in  fact 
make  it ; but  before  such  proof  can  be  given,  the  circum- 
stances of  the  supposed  statement,  sufiicient  to  designate 
the  particular  occasion,  must  be  mentioned  to  the  witness, 
and  he  must  be  asked  whether  or  not  he  has  made  such 
statement. 

Cross-examination  as  to  previous  statements 
in  writing.^ — A witness  may  be  cross-examined  as  to 
previous  statements  made  by  him  in  writing,  or  reduced 
into  writing,  relative  to  the  subject-matter  of  the  cause 
without  such  writing  being  shown  to  him ; but  if  it  is 
intended  to  contradict  such  witness  by  the  writing,  his 
attention  must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  writing  which  are 
to  be  used  for  the  purpose  of  so  contradicting  him:  pro- 
vided always,  that  it  shall  be  competent  for  the  judge,  at 
any  time^  during  the  trial,  to  require  the  production  of 
the  writing  for  his  inspection,  and  he  may  thereupon 
make  such  use  of  it  for  the  purposes  of  the  trial  as  he 
shall  think  fit. 

XXV.  Proof  of  previous  conviction  of  a witness  may 
he  given.~\— A.  witness  in  any  cause  may  be  questioned 
as  to  whether  he  has  been  convicted  of  any  felony  or  mis- 
demeanor, and,  upon  being  so  questioned,  if  he  either 
denies  the  fact,  or  refuses  to  answer,  it  shall  be  lawful 
for  the  opposite  party  to  prove  such  conviction ; and  a 
certificate  containing  the  substance  and  effect  only  (omit- 
ting the  formal  part)  of  the  indictment  and  conviction  for 
such  offence,  purporting  to  be  signed  by  the  clerk  of  the 
court,  or  other  officer  having  the  custody  of  the  records 
of  the  court  where  the  offender  was  convicted,  or  by  the 
deputy  of  such  clerk  or  officer  (for  which  certificate  a fee 
of  five  shillings  and  no  more  shall  be  demanded  or  taken), 
shall,  upon  proof  of  the  identity  of  the  person,  be  suffi- 
cient evidence  of  the  said  conviction,  without  proof  of 
the  signature  or  official  character  of  the  person  appearino* 
to  have  signed  the  same.  ° 
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^XVI.  Attesting  witness  need  not  be  called,  except 
in  certain  ca^e.?.]— It  shall  not  be  necessary  to  prove  by 
the  attesting  witness  any  instrument  to  the  validity  of 
wlpch  attestation  is  not  requisite ; and  such  instrument 
may  be  proved  by  admission  or  otherwise,  as  if  there  had 
been  no  attesting  witness  thereto. 

XXVII.  Comparison  of  disputed  writhig — 
parison  of  a disputed  writing  with  any  writing  proved  to 
the  satisfaction  of  the  judge  to  be  genuine  shall  be  per- 
mitted to  be  made  by  witnesses;  and  such  writings,  and 
the  evidence  of  witnesses  respecting  the  same,  may  be 
submitted  to  the  court  and  jury  as  evidence  of  the 
genuineness,  or  otherwise,  of  the  writing  in  dispute. 

4 


AN  ACT  FOR  THE  FURTHER  AMEND- 
MENT OF  THE  LAW  OF  EVIDENCE. 

32  & 33  Yict.  c.  68. 

Whereas  the  discovery  of  truth  in  courts  of  justice  has 
been  signally  promoted  by  the  removal  of  restrictions  on 
the  admissibility  of  witnesses,  and  it  is  expedient  to  amend 
the  law  of  evidence  with  the  object  of  still  further  pro- 
moting such  discovery : be  it  enacted  by  the  Queen’s 
most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : , 

1.  The  fourth  section  of  chapter  ninety-nine  of  the 
statutes  passed  in  the  fourteenth  and  fifteeuth  years  of 
her  present  Majesty,  and  so  much  of  the  second  section 
of  “The  Evidence  Amendment  Act,  1853,”  as  is  con- 
tained in  the  words  “ or  in  any  proceeding  instituted  in 
consequence  of  adultery,”  are  hereby  repealed. 

2.  The  parties  to  any  action  for  breach  of  promise  of 
marriage  shall  be  competent  to  give  evidence  in  such  ac- 
tion : provided  always,  that  no  plaiutiiF  in  any  action  for 
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breach  of  promise  of  marriage  shall  recover  a verdict 
unless  his  or  her  testimony  shall  be  corroborated  by  some 
other  material  evidence  in  support  of  such  promise. 

3.  The  parties  to  any  proceeding  instituted  in  conse- 
quence of  adultery,  and  the  husbands  and  Avives  of  such 
parties,  shall  be  competent  to  giA^e  evidence  in  such  pro- 
ceeding : proAdded  that  no  Avitness  in  any  proceeding, 
Avhether  a party  to  the  suit  or  not,  shall  be  liable  to  be 
asked  or  bound  to  ansAAmr  any  question  tending  to  shoAV 
that  he  or  she  has  been  guilty  of  adultery,  unless  such 
Avitness  shall  have  already  given  eAddence  in  the  same 
proceeding  in  disproof  of  his  or  her  alleged  adultery. 

. f ^^7  person  called  to  giA*e  evidence  in  any  court 
of  justice,  Avhether  in  a civil  or  criminal  proceeding,  shall 
object  to  take  an  oath,  or  shall  be  objected  to,  as  incom- 
petent to  take  an  oath,  such  person  shall,  if  the  presiding 
judge  is  satisfied  that  the  taking  of  an  oath  AAmuld  liaA’e  no 
binding  effect  on  his  conscience,  make  the  folloAving  pro- 
mise and  declaration : 

_ “ I solemnly  promise  and  declare  that  the  evidence 
gi\’en  by  me  to  the  court  shall  be  the  truth,  the  Avhole 
truth,  and  nothing  but  the  truth.” 

And  any  person  Avho  haAdng  made  such  promise  and 
declaration  shall  Avilfully  and  corruptly  giAm  false  evi- 
dence, shall  be  liable  to  be  indicted,  tried  and  convicted 
for  perjury  as  if  he  had  laken  an  oath. 

5.  This  act  may  be  cited  for  all  purposes  as  “ The 
EA'idence  Further  Amendment  Act,  1869. 

6.  This  act  shall  not  extend  to  Scotland. 
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THE  COMPANIES  -ACT,  1862. 

25  & 26  ViCT.  c.  89. 

By  section  31,  “a  certificate  under  the  common  seal  of 
the  company,  specifying  any  share  or  shares  or  stock 
held  by  any  member  of  a company  shall  be  prima  facie 
evidence  of  the  title  of  the  member  to  the  share  or  shares 
or  stock  therein  specified.” 

By  section  37,  “ the  register  of  members  shall  be  prima 
facie  evidence  of  any  matters  by  this  act  directed  or 
authorized  to  be  inserted  therein.’’ 

By  section  61,  “a  copy  of  the  report  of  any  inspectors 
appointed  under  this  act,  authenticated  by  the  seal  of  the 
company  into  whose  affairs  they  have  made  inspection, 
shall  be  admissible  in  any  legal  proceeding  as  evidence  of 
the  opinion  of  the  inspectors  in  relation  to  any  matter 
contained  in  such  report.” 

By  section  67,  “ every  company  under  this  act  shall 
cause  minutes  of  all  resolutions  and  proceedings  of 
general  meetings  of  the  company,  and  of  the  directors  or 
managers  of  the  company,  in  cases  where  there  are 
directors  or  managers,  to  be  duly  entered  in  books  to  be 
from  time  to  time  provided  for  the  purpose  ; and  any 
such  minute  as  aforesaid,  if  purporting  to  be  signed  by 
the  chairman  of  the  meeting  at  which  such  resolutions 
were  passed  or  proceedings  had,  or  by  the  chairman  of 
the  next  succeeding  meeting,  shall  be  received  as  evi- 
dence in  all  legal  proceedings,  and,  until  the  contrary  is 
proved,  every  general  meeting  of  the  company,  or  meet- 
ing of  directors  or  managers,  in  respect  of  the  proceedings 
of  which  minutes  have  been  so  made  shall  be  deemed  to 
have  been  duly  held  and  convened,  and  all  resolutions 
passed  thereat  or  proceedings  had  to  have  been  duly 
passed  and  had,  and  all  appointments  of  directors,  mana- 
gers or  liquidators  shall  be  deemed  to  be  valid,  and  all 
acts  done  by  such  directors,  managers  or  liquidators 
shall  be  valid  notwithstanding  any  defect  that  may  after- 
wards be  discovered  in  their  appointments  or  qualifica- 
tions ” (a). 


{a)  All  acts  done,  &c.,  means  done  before  the  invalidity  is  shown, 
and  docs  not  cover  subsequent  acts.  Itc  Bridport  Old  Brewery 
Co.,  L.  R.,  2 Ch.  194. 
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Bj  section  106,  “any  order  made  by  the  court  in  pur- 
suance of  this  act  upon  any  contributory  shall,  subject  to 
the  provisions  herein  contained  for  appealing  against  such 
order,  be  conclusive  evidence  that  the  moneys,  if  any, 
thereby  appearing  to  be  due,  or  ordered  to  be  paid,  are 
due  ; and  all  other  pertinent  matters  stated  in  such  order 
are  to  be  taken  to  be  truly  stated  as  against  all  persons, 
and  in  all  proceedings  whatsoever,  with  the  exception  of 
proceedings  taken  against  the  real  estate  of  any  deceased 
contributory,  in  which  case  such  order  shall  only  be 
prima  facie  evidence  for  the  purpose  of  charging  his  real 
estate  unless  his  heirs  or  devisees  were  on  the  list  of  con- 
tributories at  the  time  of  the  order  being  made.” 

By  section  154,  “where  any  company  is  being  wound 
up,  all  books,  accounts  and  documents  of  the  company 
and  of  the  liquidator  shall,  as  between  the  contributories 
of  the  company,  be  prima  facie  evidence  of  the  truth  of 
all  matters  purporting  to  be  therein  recorded.” 

By  section  192,  “a  certificate  of  incorporation  given 
at  any  time  to^  any  company,  registered  in  pursuance  of 
this  part  of  this  act,  shall  be  conclusive  evidence  that  all 
the  requisitions  herein  contained  in  respect  of  registra- 
tion under  this  act  have  been  complied  with,  and  that 
the  company  is  authorized  to  be  registered  under  this 
act  as  a limited  or  unlimited  company,  as  the  case  may 
be,  and  the  date  of  incorporation  mentioned  in  such  cer- 
tificate shall  be  deemed  to  be  the  date  at  which  the  com- 
pany is  incorporated  under  this  act.” 


— ♦ — 

THE  BANKRUPTCY  ACT,  1869. 

32  & 33  Yict.  c.  71,  ss.  10,  18,  47,  49,  81, 106-109,  127. 

10.  A copy  of  an  order  of  the  court  adjudging  the 
debtor  to  be  bankrupt  shall  be  published  in  the  London 
Gazette,  and  be  advertised  locally  in  such  manner  (if  any) 
as  may  be  prescribed,  and  the  date  of  such  order  shall  be 
the  date  of  the  adjudication  for  the  purposes  of  this  act, 
and  the  production  of  a copy  of  the  Gazette  containing 
such  order  as  aforesaid  shall  be  conclusive  evidence  in  all 
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legal  proceedings  of  the  debtor  having  been  duly  adjudged 
a bankrupt  and  of  the  date  of  the  adjudication. 

18.  The  appointment  of  a trustee  shall  be  reported  to 
the  court,  and  the  court,  upon  being  satisfied  that  the  re- 
quisite security  has  been  entered  into  by  him,  shall  give 
a certificate  declaring  him  to  be  trustee  of  the  bankruptcy 
named  in  the  certificate,  and  such  certificate  shall  be  con- 
clusive evidence  of  the  appointment  of  the  trustee,  and 
such  appointment  shall  date  from  the  date  of  the  certi- 
ficate. When  the  registrar  holds  the  office  of  trustee,  or 
w^hen  the  trustee  is  changed,  a like  certificate  of  the  court 
may  be  made  declaring  the  person  therein  named  to  be 
trustee,  and  such  certificate  shall  be  conclusive  evidence 
of  the  person  therein  named  being  trustee. 

47.  When  the  whole  property  of  the  bankrupt  has  been 
realized  for  the  benefit  of  his  creditors,  or  so  much  thereof 
as  can,  in  the  joint  opinion  of  the  trustee  and  committee 
of  inspection,  be  realized  without  needlessly  protracting 
the  bankruptcy,  or  a composition  or  arrangement  has 
been  completed,  the  trustee  shall  make  a report  accord- 
ingly to  the  court,  and  the  court,  if  satisfied  that  the 
whole  of  the  property  of  the  bankrupt  has  been  realized 
for  the  benefit  of  his  creditors,  or  so  much  thereof  as 
can  be  realized  without  needlessly  protracting  the  bank- 
ruptcy, or  that  a composition  or  arrangement  has  been 
completed,  shall  make  an  order  that  the  bankruptcy  has 
closed,  and  the  bankruptcy  shall  be  deemed  to  have  closed 
at  and  after  the  date  of  such  order.  A copy  of  the  order 
closing  the  bankruptcy  may  be  published  in  the  London 
Gazette,  and  the  production  of  a copy  of  such  Gazette 
containing  a copy  of  the  order  shall  be  conclusive  evi- 
dence of  the  order  having  been  made,  and  of  the  date 
and  contents  thereof. 

49.  . . . An  order  of  discharge  shall  be  sufficient 

evidence  of  the  bankruptcy,  and  of  the  validity  of  the 
proceedings  thereon,  and  in  any  proceedings  that  may  be 
instituted  against  a bankrupt  who  has  obtained  an  order 
of  discharge  in  respect  of  any  debt  from  which  he  is  re- 
leased by  such  order,  the  bankrupt  may  plead  that  the 
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cause  of  action  occurred  before  Ins  discharge,  and  may 
give  this  act  aud  the  special  matter  in  evidence. 

81.  Y henever  any  adjudication  in  bankruptcy  is  an- 
nulled all  sales  and  dispositions  of  property  and  payments 
duly  made,  and  all  acts  theretofore  done,  by  the  trustee 
or  any  person  acting  under  his  authority,  or  by  the  court, 
shall  be  valid  ; but  the  property  of  the  debtor  who  was 
adjudged  a bankrupt  shall  in  such  case  vest  in  such  person 
as  the  court  may  appoint,  or  in  default  of  any  such  ap- 
pointment revert  to  the  bankrupt  for  all  his  estate  or 
interest  therein  upon  such  terms  and  subject  to  such  con- 
ditions, if  any,  as  the  court  may  declare  by  order.  A 
copy  of  the  order  of  the  court  annulling  the  adjudication 
ot  a debtor  as  a bankrupt  shall  be  forthwith  published  in 
^ Gazette  and  advertised  locally  in  the  pre- 

scribed manner,  and  the  production  of  a copy  of  the 
Gazette  containing  such  order  shall  be  conclusive  evidence 
ot  the  fact  of  the  adjudication  having  been  annulled,  and 
ot  the  terms  of  the  order  annulling  the  same. 

103.  The  registrar,  or  any  other  person  presiding  at  a 
meeting  of  creditors  under  this  act  shall  cause  minutes  to 
be  kept  and  dulj  entered  in  a book  of  all  resolutions  and 
proceedings  of  such  meeting,  and  any  such  minute  as 
aforesaid,  if  purporting  to  be  signed  by  the  chairman  of 
the  meeting  at  which  such  resolutions  were  passed  or  pro- 
ceedings had,  shall  be  received  as  evidence  in  all  leo-al 
proceedings,  and  until  the  contrary  is  proved,  every  general 
meeting  of  the  creditors  in  respect  of  the  proceedings  of 
which  minutes  have  been  so  made  shall  be  deemed  to  have 
been  duly  held  and  convened,  and  all  resolutions  passed 
t-iereat  or  proceedings  had  to  have  been  duly  passed  and 
had. 

107.  Any  petition  or  copy  of  a petition  in  bankruptcy 
any  order  or  copy  of  an  order  made  by  any  court  having 
jurisdiction  in  bankruptcy,  any  certificate  or  cojiy  of  a cei^ 
tihcate  made  by  any  court  having  jurisdiction  in  bank- 
ruptcy, any  deed  or  copy  of  a deed  of  arrangement  in 
bankruptcy,  and  any  other  instrument  or  copy  of  an  instru- 
ment affidavit  or  document  made  or  used  in  the  course  of 
any  bankruptcy  proceedings  or  other  proceediims  had 


624 


THE  BANKRUPTCY  ACT. 


under  tins  act,  may,  if  any  such  instrument  as  aforesaid  or 
copy  of  an  instrument  appears  to  be  sealed  with  the  seal 
of  any  court  having  jurisdiction,  or  purports  to  be  signed 
by  any  judge  having  jurisdiction  in  bankruptcy  under  this 
act,  be  receivable  in  evidence  in  all  legal  proceedings 
whatever. 

108.  In  case  of  the  death  of  the  bankrupt  or  his  wife, 
or  of  a witness  whose  evidence  has  been  received  by  any 
court  in  any  proceeding  under  this  act,  the  deposition  of 
the  person  so  deceased,  purporting  to  be  sealed  with  the 
seal  of  the  court,  or  a copy  thereof  purporting  to  be 
so  sealed,  shall  be  admitted  as  evidence  of  the  matters 
therein  deposed  to. 

109.  Every  court  having  jurisdiction  in  bankruptcy 
under  this  act  shall  have  a seal  describing  such  court  in 
such  manner  as  may  be  directed  by  order  of  the  Lord 
Chancellor,  and  judicial  notice  shall  be  taken  of  such  seal 
and  of  the  signature  of  the  judge  or  registrar  of  any  such 
court,  in  all  legal  proceedings. 

127.  The  registration  by  the  registrar  of  a special  reso- 
lution of  the  creditors  on  the  occasion  of  a liquidation  by 
arrangement  under  part  six  of  this  act,  or  of  an  extraordi- 
nary resolution  of  the  ereditors  on  the  occasion  of  a com- 
position under  the  seventh  part  of  this  act,  shall,  in  the 
absence  of  fraud,  be  conclusive  evidence  that  such  reso- 
lutions respectively  were  duly  passed  and  all  the  requi- 
sitions of  this  act  in  respect  of  such  resolutions  complied 
with. 


Bankruptcy  Act,  1869  — General  Rules. 

Rule  301.  The  passing  of  a special  resolution  (in  the 
case  of  liquidation  by  arrangement)  shall  be  deemed  and 
taken  as  conclusive  evidence  that  the  debtor  has  com- 
plied with  the  provisions  of  the  statute  with  regard  to  the 
statement  of  his  atfairs  required  to  be  submitted  to  the 
general  meetings  of  his  creditors. 
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the  prevention  of  crimes 

ACT,  1871. 

34  & 35  VicT.  c.  112,  PARTS  of  ss.  7 ani>  15,  and 

SS.  18  AND  19. 

« convicted  of  a crime  (a),  and 

shalf  against  him,  he 

bhall,  at  any  tim^e  within  seven  years  immediately  after 

and  be  Jiahlp  t ^ offence  against  this  act, 

hour  f.)r  n fi  imprisonment,  with  or  without  hard  la- 

iuff  drcnmi  ''''  ^^ceeding  one  year,  under  the  follow- 
lug  circumstances,  or  any  of  them  : 

“■®te «;n»  k"  r®'!^  “ ““Stable  with 

f • T li'^'clihood  by  dishonest  means,  and 
being  brought  before  a court  of  summary  iuris- 
diction.  It  appears  to  such  court  that  there  are 
reasonable  grounds  for  believing  that  the  person 

so  charged  is  getting  his  livelihood  by  dishonest 
means  ; or. 

Secondly.  If  Wng  charged  with  any  offence  punishable 
on  indictment  or  summary  couTictiou,  and  on 
being  required  by  a court  of  summary  jurisdiction 
to  give  his  name  and  address,  he  refuses  to  do  so 

i”  '"lietlier  public 

pi ivate,  under  such  circumstances  as  to  satisfy 

about  to  commit  or  to  aid  in  the  commission  of 
any  crime  punishable  on  indictment  or  summarv 
conviction,  or  was  waiting  for  an  opportunity  to 
mmit  or  aid  in  the  commission  of  any  crime 
punishable  on  indictment  or  summary  conviction  ; 

Fourthly.  If  he  is  found  in  or  upon  any  dwelling- 
ouse,  or  any  building,  yard  or  premises  bein^ 


r tlnferfdrjoin  or  possessing  false 

■encps  ^ obtaining  goods  or  money  by  false  nre- 
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parcel  of  or  attached  to  such  dwelling-house,  or 
in  or  upon  any  shop,  warehouse,  counting-house 
or  other  place  of  business,  or  in  any  garden,  or- 
chard, pleasure-ground  or  nursery-ground,  or  in 
any  building  or  erection,  in  any  garden,  orchard, 
pleasure-ground  or  nursery  - ground,  without 
being  able  to  account  to  the  satisfaction  of  the 
court  before  whom  he  is  brought  for  his  being 
found  on  such  premises. 

15.  Whereas  by  the  fourth  section  of  the  act,  passed  in 
the  fifth  year  of  the  reign  of  King  George  the  Fourth, 
chapter  eighty-three,  intituled  “ An  Act  for  the  Punish- 
ment of  Idle  and  Disorderly  Persons,  and  Rogues  and 
Vagabonds  in  that  part  of  Great  Britain  called  England,” 
it  is,  amongst  other  things,  provided  that  every  suspected 
person  or  reputed  thief,  frequenting  any  river,  canal  or 
navigable  stream,  dock,  or  basin,  or  any  quay,  wharf  or 
warehouse  near  or  adjoining  thereto,  or  any  street,  high- 
way or  avenue  leading  thereto,  or  any  place  of  public 
resort  or  any  avenue  leading  thereto,  or  any  street,  high- 
way or  place  adjacent,  with  intent  to  commit  felony,  shall 
be  deemed  a rogue  and  vagabond,  and  may  be  appre- 
hended and  committed  to  prison  with  hard  labour  for  any 
time  not  exceeding  three  calendar  months  ; And  whereas 
doubts  are  entertained  as  to  the  construction  of  the  said 
provision,  and  as  to  the  nature  of  the  evidence  required 
to  prove  the  attempt  to  commit  a felony  : Be  it  enacted, 
firstly,  the  said  section  shall  be  construed  as  if  instead  of 
the  words  “ highway  or  place  adjacent,”  there  were  in- 
serted the  words  “ or  any  highway,  or  any  place  adjacent 
to  a street  or  highway and,  secondly,  that  in  proving 
the  intent  to  commit  a felony,  it  shall  not  be  necessaiy  to 
show  that  the  person  suspected  was  guilty  of  any  parti- 
cular act  or  acts  tending  to  show  his  purpose  or  intent, 
and  he  may  be  convicted  if  from  the  circumstances  ot  tne 
case,  and  from  his  known  character  as  pioved  tote  jus 
tices  of  the  peace  or  court  before  whom  or  which  be  is 
brought  it  appears  to  such  justices  or  court  that  ism  en 
was  to  commit  a felony. 

18.  A previous  conviction  may  be  proved  in  any  legal 
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proceeding  whatever  against  any  person  by  producing  a 
record  or  extract  of  such  conviction  and  by  giving  proof 
o ttie  identity  of  the  person  against  whom  the  conviction 
IS  sought  to  be  proved  with  the  person  appearing  in  the 
record  or  extract  of  conviction  to  have  been  convicted. 

A ijcord  or  extract  of  a conviction  shall,  in  the  case  of 
an  indictable  offence,  consist  of  a certificate  containing 
the  substan^  and  effect  only  (omitting  the  formal  part 
int^ictoent  and  conviction),  and  purporting  to  be 
s^ned  by  the  clerk  of  the  court  or  other  officer  having 
^ the  records  of  the  court  by  which  such 

Spnnl  ^ P^i'porting  to  be  signed  by  the 

deputy  of  such  clerk  or  officer;  and  in  the  case  of  aLm- 

mary  conviction  shall  consist  of  a copy  of  such  conviction 

hav^rbin-s  r t ^ by  any  justice  of  the  peace 

!nni  ® over  the  offence  in  respect  of  which 

''''  ^vas  made,  or  to  be  signed  by  the  proper 
bv  th  ? oourt  by  which  such  conviction  was  made, 
or  by  the  clerk  or  other  officer  of  any  court  to  which 
such  con\  iction  has  been  returned. 

extract  of  any  conviction  made  in  pursu- 

our^l  admissible  in  evidence  with- 

out proof  of  the  signature  or  official  character  of  the 
person  appearing  to  have  signed  the  same. 

A previous  conviction  in  any  one  part  of  the  United 
may  be  proved  against  a prisoner  in  any  other 
mL-  f'°Sdom,  and  a conviction  before  the 

LTf  f admissible  in  the  same  manner 

as  If  It  had  taken  place  after  the  passing  thereof. 

a rpp  1 exceeding  five  shillings,  may  be  charged  for 
record  of  a conviction  given  in  pursuance  of  this  Section. 

bv  tbU?p°  r previous  conviction  authorized 

nf  nr  ft  ^ i addition  to  and  not  in  exclusion 

ly  o her  authorized  mode  of  proving  such  conviction. 

for  proceedings  are  taken  against  any  person 

for  br°"  knowing  them  to  be  stoL,  or 

be  property,  evidence  may 

^ ^be  possession  of  such 

o^wpl  "'^'^bin  the  preceding  period 

twelve  months,  and  such  evidence  may  be  taken  into 
consideration  for  the  purpose  of  proving  that  such  pei'on 
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knew  the  goods  to  be  stolen  which  form  the  subject  of 
the  proceedings  taken  against  him. 

Where  proceedings  are  taken  against  any  person  for 
having  received  goods  knowing  them  to  be  stolen,  or 
for  having  in  his  possession  stolen  property,  and  evidence 
has  been  given  that  the  stolen  property  has  been  found  in 
his  possession,  then  if  such  person  has  within  five  years 
immediately  preceding  been  convicted  of  any  offence 
involving  fraud  or  dishonesty,  evidence  of  such  previous 
conviction  may  be  given  at  any  stage  of  the  proceedings, 
and  may  be  taken  into  consideration  for  the  purpose  of 
proving  that  the  person  accused  knew  the  property 
which  was  proved  to  be  in  his  possession  to  have  been 
stolen:  provided  that  not  less  than  seven  days’  notice  in 
writing  shall  have  been  given  to  the  person  accused,  that 
proof  is  intended  to  be  given  of  such  previous  conviction; 
and  it  shall  not  be  necessary  for  the  purposes  of  this 
section  to  charge  in  the  indictment  the  previous  conviction 
of  the  person  so  accused. 

■»  — 

THE  NATURALIZATION  ACT,  1870. 

33  & 34  ViCT.  c.  14,  s.  12. 

12.  The  following  regulations  shall  be  made  with 
respect  to  evidence  under  this  act : — 

(1.)  Any  declaration  authorized  to  be  made  under  this 
act  may  be  proved  in  any  legal  proceeding  by 
the  production  of  the  original  declaration,  or  of 
any  copy  thereof  certified  to  be  a true  copy  by 
one  of  her  Majesty’s  principal  secretaries  of 
state,  or  by  any  person  authorized  by  regula- 
tions of  one  of  her  Majesty’s  principal  secre- 
taries of  state  to  give  certified  copies  of  such 
declaration,  and  the  production  of  such  decla- 
ration or  copy  shall  be  evidence  of  the  person 
therein  named  as  declarant  having  made  the 
same  at  the  date  in  the  said  declaration  men- 
tioned : _ ■ 

(2.)  A certificate  of  naturalization  may  be  proved  in 
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any  legal  proceeding  by  the  production  of  the 
original  certificate,  or  of  any  copy  thereof  cer- 
tified to  be  a true  copy  by  one  of  her  Majesty’s 
principal  secretaries  of  state,  or  by  any  person 
authorized  by  regulations  of  one  of  her 
Majesty’s  principal  secretaries  of  state  to  give 
certified  copies  of  such  certificate : 

(3.)  A certificate  of  re-admission  to  British  nationality 
may  be  proved  in  any  legal  proceeding  by  the 
production  of  the  original  certificate,  or  of  any 
copy  thereof  certified  to  be  a true  copy  by  one 
of  her  Majesty’s  principal  secretaries  of  state, 
or  by  any  person  authorized  by  regulations  of 
one  of  her  Majesty’s  principal  secretaries  of 
fA  \ T certified  copies  of  such  certificate : 

(4.;  Entries  in  any  register  authorized  to  be  made  in 
puisuance  of  this  act  shall  be  proved  by  such 
copies  and  certified  in  such  manner  as  may  be 
directed  by  one  of  her  Majesty’s  principal 
secretaries  of  state,  and  the  copies  of  such 
entries  shall  be  evidence  of  any  matters  by  this 
act  or  by  any  regulation  of  the  said  secretary 
of  state  authorized  to  be  inserted  in  the  re- 
gister : 

(o.)  The  Documentary  Evidence  Act,  1868,  shall 

regulation  made  by  a secretary  of 
state,  ^ in  pursuance  of  or  for  the  purpose  of 

carrying  into  eflTect  any  of  the  provisions  of  this 
act. 


— ♦ — 

FRIENDLY  SOCIETIES  ACT,  1875. 

38  & 39  ViCT.  c.  60,  ss.  10,  39. 

_ 10.  The  acknowledgment  of  registry  shall  be  conclu- 
sive evidence  that  the  society  therein  mentioned  is  duly 
registered,  unless  it  be  proved  that  the  registry  has  been 
suspended  or  cancelled. 

39.  Every  instrument  or  document  (or  copy  or  extract 
thereof)  bearing  the  seal  or  stamp  of  the  central  office 
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shall  be  received  in  evidence  without  further  proof,  and 
every  document  purporting  to  be  signed  by  the  chief  or 
an  assistant  registrar,  or  any  inspector  or  public  auditor 
or  valuer  under  the  act,  shall,  in  the  absence  of  evidence 
to  the  contrary,  be  received  in  evidence  without  proof  of 
the  signature. 

— ♦ — 

SUPREME  COURT  OF  JUDICATURE 
ACT  (1873)  AMENDMENT  ACT. 

38  & 39  ViCT.  c.  77. 

Order  XXXVII. 

Evidence  Generally. 

1.  In  the  absence  of  any  agreement  between  the  parties, 
and  subject  to  these  Rules,  the  witnesses  at  the  trial  uf 
any  action  or  at  any  assessment  of  damages,  shall  be 
examined  viva  voce  and  in  open  court,  but  the  court  or  a 
judge  may  at  any  time  for  sufficient  reason  order  that  any 
particular  fact  or  facts  may  be  proved  by  affidavit,  or  that 
the  affidavit  of  any  witness  may  be  read  at  the  hearing 
or  trial,  on  such  condition  as  the  court  or  judge  may 
think  reasonable,  or  that  any  witness  whose  attendance 
in  court  ought  for  some  sufficient  cause  to  be  dispensed 
v.^ith,  be  examined  by  interrogatories  or  otherwise  before 
a commissioner  or  examiner ; provided  that  where  it 
appears  to  the  court  or  judge  that  the  other  party  hona 
fide  desires  the  production  of  a witness  for  cross-ex- 
amination, and  that  such  witness  can  be  produced,  an 
order  shall  not  be  made  authorizing  the  evidence  of  such 

witness  to  be  given  by  affidavit. 

2.  Upon  any  motion,  petition,  or  summons,  evidence 
may  be  given  by  affidavit ; but  the  court  or  a judge  may, 
on  the  application  of  either  party,  order  the  attendance 
for  cross-examination  of  the  person  making  any  such  affi- 
davit. 

3.  Affidavits  shall  be  confined  to  such  facts  as  the  wit- 
ness is  able  of  his  own  knowledge  to  prove,  except  on 
interlocutory  motions,  on  which  statements  as  to 
belief,  with  the  grounds  thereof,  may  be  admitted.  The 
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costs  of  every  affidavit  which  shall  unnecessarily  set 
forth  matters  of  hearsay,  or  argumentative  matter,  or 
copies  of  or  extracts  from  documents,  shall  he  paid  by 
the  party  filing  the  same. 

4.  The  court  or  a judge  may,  in  cause  or  matter  where 
it  shall  appear  necessary  for  the  purposes  of  justice, 
make  any  order  for  the  examination  upon  oath  before 
any  officer  of  the  court,  or  any  other  person  or  persons, 
and  at  any  place,  of  any  witness  or  person,  and  may 
order  any  deposition  so  taken  to  be  filed  in  the  court, 
and  may  empower  any  party  to  any  such  cause  or  matter 
to  give  such  deposition  in  evidence  therein  on  such  terms, 
if  any,  as  the  court  or  a judge  may  direct. 


Order  XXXVIII. 

Evidence  by  Affidavit. 

1.  V ithin  fourteen  days  after  a consent  for  taking 
evidence  by  affidavit  as  between  the  plaintiff  and  the 
defendant  has  been  given,  or  within  such  time  as  the 
parties  may  ^ree  upon,  or  a judge  in  chambers  may 
allow,  the  plaintiff'  shall  file  his  affidavits  and  deliver  to 
the  defendant  or  his  solicitor  a list  thereof. 

2.  The  defendant  within  fourteen  days  after  delivery 
of  such  list,  or  within  such  time  as  the  parties  may  agree 
upon,  or  a judge  in  chambers  may  allow,  shall  file  his 
affidavits  and  deliver  to  the  plaintiff  or  his  solicitor  a list 
thereof. 

3.  Within' seven  days  after  the  expiration  of  the  said 
fourteen  days,  or  such  other  time  as  aforesaid,  the  iffaintiff 
shall  file  his  affidavits  in  reply,  which  affidavits  shall  be 
confined  to  matters  strictly  in  reply,  and  shall  deliver  to 
the  defendant  or  his  solicitor  a list  thereof. 

4.  When  the  evidence  is  taken  by  affidavit,  any  party 
desiring  to  cross-examine  a deponent  who  has  made  an 
affidavit  filed  on  behalf  of  the  opposite  party,  may  serve 
upon  the  party  by  whom  such  affidavit  has  been  filed,  a 
notice  in  writing,  requiring  the  production  of  the  deponent 
for  cross-examination  before  the  court  at  the  trial,  such 
notice  to  be  served  at  any  time  before  the  expiration  of 
fourteen  days  next  after  the  end  of  the  time  allowed  for 
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filing  affidavits  in  reply,  or  within  such  time  as  in  any  case 
the  court  or  a judge  may  specially  appoint;  and  unless 
such  deponent  is  produced  accordingly,  his  affidavit  shall 
not  be  used  as  evidence  unless  by  the  special  leave  of  the 
court.  The  party  producing  such  deponent  for  cross- 
examination  shall  not  be  entitled  to  demand  the  expenses 
thereof  in  the  first  instance  from  the  party  requiring 
such  production. 

5.  The  party  to  whom  such  notice  as  is  mentioned  in 
the  last  preceding  Rule  is  given,  shall  be  entitled  to 
compel  the  attendance  of  the  deponent  for  cross-examina- 
tion in  the  same  way  as  he  might  compel  the  attendance 
of  a witness  to  be  examined. 

6.  When  the  evidence  in  any  action  is  under  this 
order  taken  by  affidavit,  such  evidence  shall  be  printed, 
and  the  notice  of  trial  shall  be  given  at  the  same  time  or 
times  after  the  close  of  the  evidence  as  in  other  cases  is 
by  these  Rules  provided  after  the  close  of  the  pleadings. 
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ADDENDA  TO  APPENDIX  A. 


The  follounng  Act  should  he  noted  against  page  216, 
as  its  effect  is  to  render  an  entry  made  in  the  books 
<ff  a hank,  in  the  usual  and  ordinary  course  of 
business,  admissible  in  evidence;  notwithstanding 
that  the  person  who  made  it  is  alive  and  might  he 
called.  It  should  further  be  observed,  that  such 
an  entry  may  be  proved  by  an  examined  copy. 


THE  ‘BAiSKERS’  BOOKS  EVIDENCE  ACT,  1876, 
39  & 40  ViCT.  c.  48. 

An  Act  to  amend  the  Law  with  reference  to  Bankers' 
Books  Evidence.  [1  Uh  August,  1876.] 

Vhereas  serious  iuconvenience  has  been  occasioned  to 
bankers  and  also  to  the  public  by  reason  of  the  ledgers 
and  other  account  books  having  been  removed  from  the 

banks  for  the  purpose  of  being  produced  in  legal  pro- 
ceedings : ^ t>  n 

O 

And  whereas  it  is  expedient  to  facilitate  the  proof  of 
the  transactions  recorded  in  such  ledgers  and  account 
books : 

Be  It  therefore  enacted  by  the  Queen’s  most  excellent 
Miyesty,  by  and  with  the  advice  and  consent  of  the  Lords 
gpiritual  and  Temporal,  and  Commons,  in  this  present 
arJ lament  assembled,  and  by  the  authority  of  the  same 
as  follows : . •'  » 


1.  Short  title.~^ — This  act  may  be  cited  for  all 
as  the  Bankers’  Books  Evidence  Act,  1876. 


purposes 


^.  Interpretation  clause.']— T]iq  word  “bank”  in  this 
act  shall  mean  any  person  or  persons,  partnership  or  com- 
pany, carrying  on  the  business  of  bankers,  and  who  at  the 
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commencement  of  each  year  shall  have  made  their  return 
to  the  Commissioners  of  Inland  Revenue,  and  any  savings 
bank  certified  under  the  Act  of  1863. 

The  'words  “legal  proceedings”  in  this  act  shall  include 
all  proceedings,  'whether  preliminary  or  final,  in  courts  of 
justice,  both  criminal  and  civil,  legal  and  equitable,  and 
shall  include  all  proceedings,  whether  preliminary  or  final, 
by  way  of  arbitration,  examination  of  witnesses,  assess- 
ment of  damages,  compensation  or  otherwise,  in  which 
there  is  power  to  administer  an  oath. 

The  words  “the  court”  in  this  act  shall  mean  the  court, 
judge,  magistrate,  sheriff,  arbitrator  or  other  person  autho- 
rized to  preside  over  the  said  legal  proceedings  for  the 
time  being,  and  shall  include  all  persons,  judges  or  officers, 
having  jurisdiction  and  authorized  to  preside  over  or  to 
exercise  judicial  control  over  the  said  legal  proceedings 
or  the  procedure  or  any  steps  therein. 

The  words  “a  judge  of  one  of  the  superior  courts”  shall 
mean  respectively  a judge  of  her  Majesty^s  High  Court  of 
Justice  in  so  far  as  this  act  applies  to  England  and  Wales, 
a lord  ordinary  of  the  outer  house  of  the  Court  of  Session 
in  Scotland  in  so  far  as  it  applies  to  Scotland,  and  a judge 
of  one  of  the  superior  courts  at  Dublin  in  so  far  as  it 
applies  to  Ireland. 

3.  Entries  in  hooks  by  affidavit  admissible  in  evi- 
dence.]— From  and  after  the  commencement  of  this  act  the 
entries  in  ledgers,  day  books,  cash  books  and  other  account 
books  of  any  bank  shall  be  admissible  in  all  legal  proceed- 
ings as  prima  facie  evidence  of  the  matters,  transactions 
and  accounts  recorded  therein  on  proof  being  given  by 
the  affidavit  in  writing  of  one  of  the  partners,  managers 
or  officers  of  such  bank,  or  by  other  evidence  that  such 
ledgers,  day  books,  cash  books  or  other  account  books  are 
or  have  been  the  ordinary  books  of  such  bank,  and  that 
the  said  entries  have  been  made  in  usual  and  ordinary 
course  of  business,  and  that  such  books  are  in  or  come 
immediately  from  the  custody  or  control  of  such  bank. 
Nothing  in  this  clause  contained  shall  apply  to  any  legal 
proceeding  to  which  any  bank  whose  ledgers,  day  books, 
cash  books  and  other  account  books  may  be  required  to 
be  produced  in  evidence  shall  be  a party. 
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4-  Originals  need  not  he  Copies  of  all 

entries  in  any  ledgers,  day  books,  cash  books  or  other 
account  books  used  by  any  such  bank  may  be  proyed  in 
ill!  legal  proceedings  as  evidence  of  such  entries  without 
production  of  the  originals,  by  means  of  the  affidavit  of 
a person  who  has  examined  the  same,  stating  the  fact 
of  said  examination,  and  that  the  copies  sought  to  be  put 
in  evidence  are  correct. 

Pf'oviso  as  to  notice  to  parties  in  a suitJ^ — Provided 
always,  that  no  ledger,  day  book,  cash  book  or  other  ac- 
count book  of  any  such  bank,  and  no  copies  of  entries 
theiein  contained,  shall  be  adduced  or  received  in  evidence 
undei  this  act,  unless  five  days’  notice  in  writing,  or  such 
other  notice  as  may  be  ordered  by  the  court,  containino- 
a copy  of  the  entries  proposed  to  be  adduced  and  of  the 
intention  to  adduce  the  same  in  evidence,  shall  have  been 
given  by  the  party  proposing  to  adduce  the  same  in  evi- 
dence to  the  other  party  or  parties  to  the  said  legal  pro- 
ceeding, and  that  such  other  party  or  parties  is  or  are  at 
liberty  to  inspect  the  original  entries  and  the  accounts  of 
which  such  entries  form  a part. 

6.  Power  under  order  of  court  to  inspect  books  and 
take  copies.~\-— On  the  application  of  any  party  to  any 
legal  proceedings  who  has  received  such  notice,  a judge 
of  one  of  the  superior  courts  may  order  that  such  party 
be  at  liberty  to  inspect  and  to  take  copies  of  any  entry 
or  entries  in  the  ledger,  day  books,  cash  books,  or  other 
account  books  of  any  such  bank  relating  to  the  matters 
in  question  in  such  legal  proceedings,  and  such  orders 
may  be  made  by  such  judge  at  his  discretion  either  with 
or  without  summoning  before  him  such  bank  or  the  other 
party  or  parties  to  such  legal  proceedings,  and  shall  be 
intimated  to  such  bank  at  least  three  days  before  such 
copies  are  required. 

7.  J iidge  may  order  that  copies  are  not  admissible.'] 

On  the  application  of  any  party  to  any  legal  proceedings 
who  has  received  notice,  a judge  of  one  of  the  superior 
courts  may  order  that  such  entries  and  copies  mentioned 
in  tlie  said  notice  shall  not  be  admissible  as  evidence  of 
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the  matters,  transactions  and  accounts  recorded  in  such 
ledgers,  day  books,  cash  books  and  other  account  books. 

8.  Bank  not  compellable  to  produce  books  except  in 

certain  — No  bank  shall  be  compellable  to  produce 

the  ledgers,  day  books,  cash  books  or  other  account  books 
of  such  bank  in  any  legal  proceedings,  unless  a judge 
of  one  of  the  superior  courts  specially  orders  that  such 
ledgers,  day  books,  cash  books  or  other  account  books 
should  be  produced  at  such  legal  proceedings. 

9.  Proof  as  to  status  of  bank.~\ — The  fact  of  any  such 
bank  having  duly  made  their  return  to  the  Commissioners 
of  Inland  Revenue  may  be  proved  in  any  legal  proceed- 
ings by  production  of  a copy  of  such  return,  verified  as 
having  been  duly  made  by  the  affidavit  in  writing  of  one 
of  the  partners,  or  of  the  manager,  or  of  one  of  the 
officers  of  such  bank,  or  by  the  production  of  a copy  of 
a newspaper  purporting  to  contain  a copy  of  such  return, 
published  in  such  newspaper  by  the  said  Commissioners 
of  Inland  Revenue. 
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This  Act  should  he  noted  at  imge  43  as  another  exception 
to  the  General  Rule  stated  at  page  40. 

40  & 41  ViCT.  c.  14. 

An  Act  for  the  Amendment  of  the  Laiu  of  Evidence  in 
certain  cases  of  Misdemeanor.  [28tli  June,  1877.]j 

Whereas  it  is  expedient  further  to  amend  the  law  of 
evidence  : 

Be  it  therefore  enacted  by  the  queen’s  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  pre- 
sent parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows  : 

1.  On  the  trial  of  any  indictment  or  other  proceeding 
for  the  non-repair  of  any  public  highway  or  bridge,  or 
for  a nuisance  to  any  public  highway,  river,  or  bridge, 
and  of  any  other  indictment  or  proceeding  instituted  for 
the  pmqiose  of  trying  or  enforcing  a civil  right  only, 
every  defendant  to  such  indictment  or  proceeding,  and 
the  wife  or  husband  of  any  such  defendant,  shall  be 
admissible  witnesses  and  compellable  to  give  evidence. 
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APPENDIX  B. 

♦ 

THE  INDIAN  EVIDENCE  ACT, 

No.  I.  or  1872. 

Received  the  assent  of  His  Excellency  the  Governor- 
General  on  the  \^th  March,  1872. 


Whereas  it  is  expedient  to  consolidate,  define,  and 
amend  the  Law  of  Evidence;  it  is  hereby  enacted  as 
• follows : — 

PART  I. 

KELEVANCY  OF  FACTS. 


CHAPTER  I. 

PRELIMINARY. 

1.  This  act  may  be  called  “ The  Indian  Evidence  Act, 
1872:” 

It  extends  to  the  whole  of  British  India,  and  applies 
to  all  judicial  proceedings  in  or  before  any  court,  includ- 
ing courts-martial,  but  not  to  affidavits  presented  to  any 
court  or  officer,  nor  to  proceedings  before  an  arbitrator, 
and  it  shall  come  into  force  on  the  first  day  of  September, 
1 872. 

2.  On  and  from  that  day  the  following  laws  shall  be 
repealed : — 

(1.)  All  rules  of  evidence  not  contained  in  any  statute, 
act  or  regulation  in  force  in  any  part  of  British 
India. 
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(2.)  All  such  rules,  laws  and  regulations  as  have 
acquired  the  force  of  law  under  the  twenty- 
fifth  section  of  “The  Indian  Councils’  Act, 
1861,”  in  so  far  as  they  relate  to  any  matter 
herein  provided  for  ; and 

(3.)  The  enactments  mentioned  in  the  schedule  hereto, 
to  the  extent  specified  in  the  third  column  of 
the  said  schedule. 

But  nothing  herein  contained  shall  he  deemed  to  afiect 
any  provision  of  any  statute,  act  or  regulation  in  force 
in  any  part  of  British  India,  and  not  hereby  expressly 
repealed. 

3.  In  this  act  the  following  words  and  expressions  are 
used  in  the  following  senses,  unless  a contrary  intention 
appears  from  the  context : — 

“Court”  includes  all  judges  and  magistrates,  and  all 
persons,  except  arbitrators,  legally  authorized  to  take 
evidence. 

“Fact”  means  and  includes — 

(1)  Anything,  state  of  things,  or  relation  of  things, 
capable  of  being  perceived  by  the  senses; 

(2.)  Any  tnental  condition  of  which  any  person  is 
conscious. 

Illustrations. 

(a.)  That  there  are  certain  objects  arranged  in  a certain  order 
in  a certain  place,  is  a fact. 

(&,)  That  a man  heard  or  saw  something  is  a fact. 

(c.)  That  a man  said  certain  words  is  a fact. 

(d.)  That  a man  holds  a certain  opinion,  has  a certain  intention, 
acts  in  good  faith,  or  fraudulently,  or  uses  a particular  word  in  a 
particular  sense,  or  is  or  was  at  a specified  time  conscious  of  a 
particular  sensation,  is  a fact. 

(e.)  That  a man  has  a certain  reputation  is  a fact. 

One  fact  is  said  to  be  relevant  to  another  when  the  one 
is  connected  with  the  other  in  any  of  the  ways  referred 
to  in  the  provisions  of  this  act  relating  to  the  relevancy 
of  facts. 

The  expression  “Facts  in  issue”  means  and  includes — 
Any  fact  from  which,  either  by  itself  or  in  con- 
nection with  other  facts,  the  existence,  non-exist- 
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ence,  nature,  or  extent  of  any  right,  liability,  or 
disability,  asserted  or  denied  in  any  suit  or  pro- 
ceeding, necessarily  follows. 

Explanation. — Whenever,  under  the  provisions  of  the  law  for 
the  time  being  in  force  relating  to  civil  procedure,  any  court  records 
an  issue  of  fact,  the  fact  to  be  asserted  or  denied  in  the  answer  to 
such  issue,  is  a fact  in  issue. 

Illustrations. 

A is  accused  of  the  murder  of  B. 

At  his  trial  the  following  facts  may  be  in  issue 

That  A caused  B’s  death  ; 

That  A intended  to  cause  B’s  death ; 

That  A had  received  grave  and  sudden  provocation  from  B ; 

That  A,  at  the  time  of  doing  the  act  which  caused  B’s  death, 
was,  by  reason  of  unsoundness  of  mind,  incapable  of  know- 
ing its  nature. 

“Dociunent”  means  any  matter  expressed  or  described 
upon  any  substance  by  means  of  letters,  figures,  or  marks, 
or  by  more  than  one  of  those  means,  intended  to  be  used, 
or  which  may  be  used,  for  the  purpose  of  recording  that 
matter. 

Illustrations. 

A writing  is  a document. 

Words  printed,  lithographed  or  photographed  are  documents. 

A map  or  plan  is  a document. 

An  inscription  on  a metal  plate  or  stone  is  a document. 

A caricature  is  a document. 

‘‘  Evidence”  means  and  includes — 

(1)  All  statements  which  the  court  permits  or 

requires  to  be  made  before  it  by  witnesses, 
in  relation  to  matters  of  fact  under  inquiry; 

Such  statements  are  called  oral  evidence. 

(2)  All  documents  produced  for  the  inspection  of  the 

court; 

Such  documents  are  called  documentary  evidence. 

A fact  is  said  to  be  proved  when,  after  considering  the 
matters  before  it,  the  court  either  believes  it  to  exist,  or 
considers  its  existence  so  probable  that  a prudent  man 
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ought,  under  the  circumstances  of  the  particular  case,  to 
act  upon  the  supposition  that  it  exists. 

A fact  is  said  to  be  disproved  when,  after  considering 
the  matters  before  it,  the  court  either  believes  that  it  does 
not  exist,  or  considers  its  non-existence  so  probable  that 
a prudent  man  ought,  under  the  circumstances  of  the 
particular  case,  to  act  upon  the  supposition  that  it  does 
not  exist. 

A fact  is  said  not  to  be  proved  when  it  is  neither 
proved  nor  disproved. 

4.  Whenever  it  is  provided  by  this  act  that  the  court 
may  presume  a fact,  it  may  either  regard  such  fact  as 
proved,  unless  and  until  it  is  disproved,  or  may  call  for 
proof  of  it. 

Whenever  it  is  directed  by  this  act  that  the  court  shall 
presume  a fact,  it  shall  regard  such  fact  as  proved,  unless 
and  until  it  is  disproved. 

When  one  fact  is  declared  by  this  act  to  be  conclusive 
proof  of  another,  the  court  shall,  on  proof  of  the  one  fact, 
regard  the  other  as  proved,  and  shall  not  allow  evidence 
to  be  given  for  the  purpose  of  disproving  it. 


CHAPTER  n. 

OP  THE  KELEVANCT  OF  FACTS. 

5.  Evidence  may  be  given  in  any  suit  or  proceeding 
of  the  existence  or  non-existence  of  every  fact  in  issue, 
and  of  such  other  facts  as  are  hereinafter  declared  to  be 
relevant,  and  of  no  others. 

Explanation. — This  section  shall  not  enable  any  person  to  give 
evidence  of  a fact  which  he  is  disentitled  to  prove  by  any  provision 
of  the  law  for  the  time  being  in  force  relating  to  civil  procedure. 

Illustrations. 

(a.)  A is  tried  for  the  murder  of  B by  beating  him  with  a club 
with  the  intention  of  causing  his  death. 
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At  A’s  trial  the  following  facts  are  in  issue  : — 

A’s  beating  B with  the  club  ; 

A’s  causing  B’s  death  by  such  beating  ; 

A’s  intention  to  cause  B’s  death. 

{b.')  A suitor  does  not  bring  w'ith  him,  and  have  in  readiness  for 
production  at  the  first  hearing  of  the  case,  a bond  on  which  he 
relies.  This  section  does  not  enable  him  to  produce  the  bond  or 
prove  its  contents  at  a subsequent  stage  of  the  proceedings,  other- 
■vvise  than  in  accordance  with  the  conditions  prescribed  by  the  code 
of  civil  procedure. 

6.  Facts  which,  though  not  in  issue,  are  so  connected 
with  a fact  in  issue  as  to  form  part  of  the  same  transac- 
tion, are  relevant,  whether  they  occurred  at  the  same  time 
and  place  or  at  different  times  and  places. 

Illustrations. 

{a.')  A is  accused  of  the  murder  of  B by  beating  him.  Whatever 
was  said  or  done  by  A or  B or  the  by-standers  at  the  beating,  or  so 
shortly  before  or  after  it  as  to  form  part  of  the  transaction,  is  a 
relevant  fact. 

{b.)  A is  accused  of  waging  war  against  the  Queen  by  taking 
part  in  an  armed  insurrection  in  which  property  is  destroyed,  troops 
are  attacked,  and  gaols  are  broken  open.  The  occurrence  of  these 
facts  is  relevant,  as  forming  part  of  the  general  transaction,  though 
A may  not  have  been  present  at  all  of  them. 

(c.)  A sues  B for  a libel  contained  in  a letter  forming  part  of  a 
correspondence.  Letters  between  the  parties  relating  to  the  subject 
out  of  which  the  libel  arose,  and  forming  part  of  the  correspondence 
in  which  it  is  contained,  are  relevant  facts,  though  they  do  not  con- 
tain the  libel  itself. 

{d.)  The  question  is,  whether  certain  goods  ordered  from  B were 
delivered  to  A.  The  goods  were  delivered  to  several  intermediate 
persons  successively.  Each  delivery  is  a relevant  fact. 

7.  F acts  which  are  the  occasion,  cause,  or  effect,  im- 
mediate or  otherwise,  of  relevant  facts,  or  facts  in  issue, 
or  which  constitute  the  state  of  things  under  which  they 
happened,  or  which  afforded  an  opportunity  for  their 
occurrence  or  transaction,  are  relevant. 
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Illuitratiom. 

(o.)  The  question  is,  whether  A robbed  B. 

The  facts  that,  shortly  before  the  robbery,  B went  to  a fair  with 
money  in  his  possession,  and  that  he  showed  it,  or  mentioned  the 
fact  that  he  had  it,  to  third  persons,  are  relevant. 

(&.)  The  question  is,  whether  A murdered  B. 

Marks  on  the  ground,  produced  by  a struggle  at  or  near  the  place 
where  the  murder  was  committed,  are  relevant  facts. 

(c.)  The  question  is,  whether  A poisoned  B. 

The  state  of  B’s  health  before  the  symptoms  ascribed  to  poison, 
and  habits  of  A,  known  to  B,  which  afforded  an  opportunity  for  the 
administration  of  poison,  are  relevant  facts. 

8.  Any  fact  is  relevant  which  shows  or  constitutes  a 
motive  or  preparation  for  any  fact  in  issue  or  relevant 
fact. 

The  conduct  of  any  party,  or  of  any  agent  to  any 
party,  to  any  suit  or  proceeding  in  reference  to  such  suit 
or  proceeding,  or  in  reference  to  any  fact  in  issue  therein 
or  relevant  thereto,  and  the  conduct  of  any  person  an 
offence  against  whom  is  the  subject  of  any  proceeding, 
is  relevant,  if  such  conduct  influences  or  is  influenced  by 
any  fact  in  issue  or  relevant  fact,  and  whether  it  was 
previous  or  subsequent  thereto  (a). 

Explanation  1. — The  word  “conduct”  in  this  section  does  not 
include  statements,  unless  those  statements  accompany  and  explain 
acts  other  than  statements ; but  this  explanation  is  not  to  affect 
the  relevancy  of  statements  under  any  other  section  of  this  act. 

Explanation  2. — When  the  conduct  of  any  pei'son  is  relevant, 
any  statement  made  to  him,  or  in  his  presence  and  hearing,  which 
affects  such  conduct,  is  relevant. 

Ehistrations. 

(a.)  A is  tried  for  the  murder  of  B. 

The  facts  that  A murdered  C,  that  B knew  that  A had  mur- 
dered C,  and  that  B had  tried  to  extort  money  from  A by  threaten- 
ing to  make  his  knowledge  public,  are  relevant. 

(d.)  A sues  B upon  a bond  for  the  payment  of  money.  B denies 
the  making  of  the  bond. 


(a)  R.  V.  Macdonald,  10  B.  L.  K.  (Cr.  Ap.)  2. 
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The  fact  that,  at  the  time  when  the  bond  was  alleged  to  be  made, 
B required  money  for  a particular  purpose,  is  relevant. 

(c.)  A is  tried  for  the  murder  of  B by  poison. 

The  fact  that,  before  the  death  of  B,  A procured  poison  similar 
to  that  which  was  administered  to  B,  is  relevant. 

(d.)  The  question  is,  whether  a certain  document  is  the  will  of  A. 
The  facts  that,  not  long  before  the  date  of  the  alleged  will,  A 
made  inquir}’-  into  matters  to  which  the  provisions  of  the  alleged 
■w  ill  relate,  that  he  consulted  vakils  in  reference  to  making  the  will, 
and  that  he  cansed  drafts  of  other  wills  to  be  prepared,  of  which 
he  did  not  approve,  are  relevant. 

(e.)  A is  accused  of  a crime. 

The  facts  that,  either  before,  or  at  the  time  of,  or  after,  the  alleged 
crime,  A provided  evidence  which  would  tend  to  give  to  the  facts 
of  the  case  an  appearance  favourable  to  himself,  or  that  he  destroyed 
or  concealed  evidence,  or  prevented  the  presence  or  procured  the 
absence  of  persons  who  might  have  been  witnesses,  or  suborned 
persons  to  give  false  evidence  respecting  it,  are  relevant. 

(/.)  The  question  is,  whether  A robbed  B. 

The  facts  that,  after  B was  robbed,  C said  in  A’s  presence,  “ the 
police  are  coming  to  look  for  the  man  who  robbed  B,”  and  that 
immediately  afteni’ards  A ran  away,  are  relevant. 

(y.)  The  question  is,  whether  A owes  B 10,000  rupees. 

The  facts  that  A asked  C to  lend  him  money,  and  that  D said  to 
C in  A’s  presence  and  hearing,  “I  advise  you  not  to  trust  A, forte 
owes  B 10,000  rupees,”  and  that  A went  away  without  making  any 
answer,  are  relevant  facts. 


(A.)  The  question  is,  whether  A committed  a crime. 

The  fact  that  A absconded  after  receiving  a letter  warning  him 
that  inquiry  was  being  made  for  the  criminal,  and  the  contents  of 
the  letter,  are  relevant. 

(i.)  A is  accused  of  a crime. 


The  facts  that,  after  the  commission  of  the  alleged  crime,  he  ab- 
sconded, or  was  in  possession  of  property  or  tl^e  proceeds  of  pro- 
perty acquired  by  the  crime,  or  attempted  to  conceal  things  which 
were  or  might  have  been  used  in  committing  it,  are  relevant. 

O'.)  The  question  is,  whether  A was  ravished. 

The  facte  that,  shortly  after  the  alleged  rape,  she  made  a com- 
plaint relating  to  the  crime,  the  circumstances  under  which,  and  the 
terms  in  which,  the  complaint  was  made,  are  relevant. 

The  fact  that,  without  making  a complaint,  she  said  that  she  had 
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been  ravished,  is  not  relevant  as  conduct  nnder  this  section,  though 
it  may  be  relevant — 

As  a dying  declaration  under  section  thirty-two  clause  (one)  ; or, 

As  corroborative  evidence  under  section  one  hundred  and  fifty- 
seven. 

(Ji.)  The  question  is,  whether  A was  robbed. 

The  fact  that,  soon  after  the  alleged  robbery,  he  made  a complaint 
relating  to  the  ofEence,  the  circumstances  under  which,  and  the  terms 
in  which,  the  complaint  was  made,  are  relevant. 

The  fact  that  he  said  he  had  been  robbed  without  making  any 
complaint  is  not  relevant  as  conduct  under  this  section,  though  it 
may  be  relevant — 

As  a dying  declaration  under  section  thirty-two,  clause  (one) ; or. 

As  corroborative  evidence  under  section  one  hundred  and  fifty- 
seven. 

9.  Facts  necessary  to  explain  or  introduce  a fact  in 
issue  or  relevant  fact,  or  which  support  or  rebut  an 
inference  suggested  by  a fact  in,  issue  or  relevant  fact, 
or  which  establish  the  identity  of  any  thing  or  person 
whose  identity  is  relevant,  or  fix  the  time  or  place  at 
which  any  fact  in  issue  or  relevant  fact  happened,  or 
which  show  the  relation  of  parties  by  whom  any  such 
fact  was  transacted,  or  relevant  in  so  far  as  they  are 
necessary  for  that  purpose. 

Illustrations. 

(a.')  The  question  is,  whether  a given  document  is  the  will  of  A. 

The  state  of  A’s  property  and  of  his  family  at  the  date  of  the 
alleged  will  may  be  relevant  facts. 

(&.)  A sues  B for  a libel  imputing  disgraceful  conduct  to  A. 
B affirms  that  the  matter  alleged  to  be  libellous  is  true. 

The  position  and  relations  of  the  parties  at  the  time  when  the 
libel  was  published  may  be  relevant  facts,  as  introductory  to  the 
facts  in  issue. 

The  particulars  of  a dispute  between  A and  B about  a matter 
unconnected  with  the  alleged  libel  are  irrelevant,  though  the  fact 
that  there  was  a dispute  may  be  relevant  if  it  affected  the  relations 
between  A and  B. 

(c.)  A is  accused  of  a crime. 

The  fact  that,  soon  after  the  commission  of  the  crime,  A ab- 
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sconded  from  his  house,  is  relevant,  under  section  eight,  as  conduct 
subsequent  to  and  affected  by  facts  in  issue. 

The  fact  that,  at  the  time  when  he  left  home,  he  had  sudden  and 
urgent  business  at  the  place  to  which  he  went,  is  relevant  as  tending 
to  explain  the  fact  that  he  left  home  suddenly. 

The  details  of  the  business  on  which  he  left  are  not  relevant,  ex- 
cept in  so  far  as  they  are  necessary  to  show  that  the  business  was 
sudden  and  urgent. 

{d.')  A sues  B for  inducing  C to  break  a contract  of  service  made 
by  him  with  A.  C,  on  leaving  A’s  service,  says  to  A,  “ I am 
leaving  you  because  B has  made  me  a better  offer.”  This  state- 
ment is  a relevant  fact  as  explanatory  of  C’s  conduct,  which  is 
relevant  as  a fact  in  issue. 

(e.)  A,  accused  of  theft,  is  seen  to  give  the  stolen  property 
to  B,  who  is  seen  to  give  it  to  A’s  wife.  B says,  as  he  delivers  it, 
“ A says  you  are  to  hide  this.”  B’s  statement  is  relevant  as 
explanatory  of  a fact  which  is  part  of  the  transaction. 

(/•)  -A.  is  tried  for  a riot  and  is  proved  to  have  marched  at  the 
head  of  a mob.  The  cries  of  the  mob  are  relevant  as  explanatory 
of  the  nature  of  the  transaction. 

10.  Where  there  is  reasonable  ground  to  believe  that 
two  or  more  persons  have  conspired  together  to  commit 
an  offence  or  an  actionable  wrong,  anything  said,  done, 
or  written  by  any  one  of  such  persons  in  reference  to 
their  common  intention,  after  the  time  when  such  inten- 
tion was  first  entertained  by  any  one  of  them,  is  a relevant 
fact  as  against  each  of  the  persons  believed  to  be  so  con- 
spiring, as  well  for  the  purpose  of  proving  the  existence 
of  the  conspiracy  as  for  the  purpose  of  showing  that  any 
such  person  was  a party  to  it. 

Illustration. 

(a.)  Reasonable  ground  exists  for  believing  that  A has  joined  in 
a conspiracy  to  wage  war  against  the  Queen. 

The  facts  that  B procured  arms  in  Europe  for  the  purpose  of  the 
conspiracy,  C collected  money  in  Calcutta  for  a like  object,  D per- 
suaded persons  to  join  the  conspiracy  in  Bombay,  E published 
writings  advocating  the  object  in  view  at  Agra,  and  E transmitted 
from  Delhi  to  G at  Cabul  the  money  which  C had  collected  at 
Calcutta,  and  the  contents  of  a letter  written  by  H giving  an 
account  of  the  conspiracy,  are  each  relevant,  both  to  prove  the  ' 
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existence  of  the  conspiracy,  and  to  prove  A’s  complicity  in  it, 
although  he  may  have  been  ignorant  of  all  of  them,  and  although 
the  persons  by  whom  they  were  done  were  strangers  to  him,  and 
although  they  may  have  taken  place  before  he  joined  the  conspiracy 
or  after  he  left  it. 

11.  Facts  not  otherwise  relevant  are  relevant— 

(1)  If  they  are  inconsistent  with  any  fact  in  issue 

or  relevant  fact ; 

(2)  If  by  themselves  or  in  connection  with  other 

facts  they  make  the  existence  or  non-exist- 
ence of  any  fact  in  issue  or  relevant  fact 
highly  probable  or  improbable. 

Illustrations. 

(a.)  The  question  is,  whether  A committed  a crime  at  Calcutta 
on  a certain  day. 

The  fact  that  on  that  day  A was  at  Lahore,  is  relevant. 

The  fact  that  near  the  time  when  the  crime  was  committed,  A 
was  at  a distance  from  the  place  where  it  was  committed,  which 
would  render  it  highly  impihbable,  though  not  impossible,  that  he 
committed  it,  is  relevant. 

(fi.)  The  question  is,  whether  A committed  a crime. 

The  circumstances  are  such  that  the  crime  must  have  been  com- 
mitted either  by  A,  B,  C or  D.  Every  fact  which  stows  that  the 
crime  could  have  been  committed  by  no  one  else,  and  that  it  was 
not  committed  by  either  B,  C or  D,  is  relevant. 

12.  In  suits  in  which  damages  are  claimed,  any  fact 
which  will  enable  the  court  to  determine  the  amount  of 
damages  which  ought  to  be  awarded  is  relevant. 

13.  Where  the  question  is  as  to  the  existence  of  any 
right  or  custom,  the  following  facts  are  relevant  (5) 

(a.)  Any  transaction  by  which  the  right  or  custom 


(5)  Kurronath  Mullicli  v.  Nlttanund,  10  B.  L.  R.  263;  R.  v. 
Ramsodoy  ChuckerMitty , 20  Cal.  W.  R.  (Cr.)  19  ; Eoondo  Nath 
Gossamee  v.  Dlieer  Chunder  Surma,  20  Cal.  W.  R.  345;  Neauiut 
Ali  V.  Gooroo  Doss,  22  Cal.  W.  R.  365;  Rooj)  Cluind  Bliuhat  v. 
Hur  Kislier  Doss,  23  Cal.  W.  R.  162;  Daitari  Mohunti  v.  Jago 
Bundhoo,  23  Cal.  W.  R.  293 ; Toorjo  Narain  Panda  v.  Bissumbhnr 
Singh,  23  Cal.  W.  R.  311;  Huree  Sunhur  Mooherjee  v.  Krisio 
Fatho,  24  Cal.  W.  R.  154. 
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in  question  was  created,  claimed,  modified,  re- 
cognized, asserted,  or  denied,  or  which  was 
inconsistent  with  its  existence. 

(Z>.)  Particular  instances  in  which  the  right  or  cus- 
tom was  claimed,  recognized,  or  exercised,  or 
in  which  its  exorcise  was  disputed,  asserted^ 
or  departed  from. 

Illvstration. 

The  question  is,  whether  A has  a right  to  a fishery.  A deed 
conferring  the  fishery  on  A’s  ancestors,  a mortgage  of  the  fishery 
by  A’s  father,  a subsequent  grant  of  the  fishery  by  A’s  father, 
irreconcileable  with  the  mortgage,  particular  instances  in  which  A’s 
father  exercised  the  right,  or  in  which  the  exercise  of  the  right  was 
stopped  by  A’s  neighbours,  are  relevant  facts. 

14.  Facts  showing  the  existence  of  any  state  of  mind 
— such  as  intention,  knowledge,  good  faith,  negligence, 
rashness,  ill-^dll  or  good-will  towards  any  particular  per- 
son, or  showing  the  existence  of  any  state  of  body  or 
bodily  feeling, — are  relevant,  when  the  existence  of  any 
such  state  of  mind  or  body  or  bodily  feeling,  is  in  issue 
or  relevant. 

Explanation. — A fact  relevant  as  showing  the  existence  of  a 
relevant  state  of  mind  must  show  that  it  exists,  not  generally,  but 
in  reference  to  the  particular  matter  in  question. 

Illustrations. 

(a.)  A is  accused  of  receiving  stolen  goods  knowing  them  to  be 
stolen.  It  is  proved  that  he  was  in  possession  of  a particular  stolen 
article. 

The  fact  that  at  the  same  time  he  was  in  possession  of  many 
other  stolen  articles  is  relevant,  as  tending  to  show  that  he  knew 
each  and  all  of  the  articles  of  which  he  was  in  possession  to  be 
stolen. 

(5.)  A is  accused  of  fraudulently  delivering  to  another  person  a 
piece  of  counterfeit  coin  which,  at  the  time  when  he  delivered  it,  he 
knew  to  be  counterfeit. 

The  fact  that,  at  the  time  of  its  delivery,  A was  possessed  of  a 
number  of  other  pieces  of  counterfeit  coin,  is  relevant. 
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ic. )  A sues  B for  damage  done  by  a dog  of  B’s  which  B knew  to 
be  ferocious. 

1 he  facts  that  the  dog  had  previously  bitten  X,  Y and  Z,  and  that 
they  had  made  complaints  to  B,  are  relevant. 

id. )  The  question  is  whether  A,  the  acceptor  of  a bill  of  ex- 
^ change,  knew  that  the  name  of  the  payee  was  fictitious. 

The  fact  that  A had  accepted  other  bills  drawn  in  the  same 
manner  before  they  could  have  been  transmitted  to  him  by  the 
pa)^ee  if  the  payee  had  been  a real  person,  is  relevant,  as  showing 
that  A knew  that  the  payee  was  a fictitious  person. 

(tf.)  A is  acccused  of  defaming  B by  publishing  an  imputation 
intended  to  harm  the  reputation  of  B. 

The  fact  of  previous  publications  by  A respecting  B,  showing 
ill-will  on  the  part  of  A towards  B,  is  relevant,  as  proving  A’s  in- 
tention to  harm  B’s  reputation  by  the  particular  publication  in 
question. 

The  facts  that  there  was  no  previous  quarrel  between  A and  B, 
and  that  A repeated  the  matter  complained  of  as  he  heard  it,  are 
reliant,  as  showing  that  A did  not  intend  to  harm  the  reputation 

(/.)  A is  sued  by  B for  fraudulently  representing  to  B that  Cwas 
solvent,  whereby  B,  being  induced  to  trust  C,  who  was  insolvent, 
suffered  Ibss. 

The  fact  that,  at  the  time  when  A represented  C to  be  solvent, 
C was  supposed  to  be  solvent  by  his  neighbours  and  by  persons 
dealing  with  him,  is  relevant,  as  showing  that  A made  the  repre- 
sentation in  good  faith, 

(y.)  A is  sued  by  B for  the  price  of  work  done  by  B,  upon  a house 
of  which  A is  owner,  by  the  order  of  C,  a contractor. 

A’s  defence  is  that  B’s  contract  was  with  C. 

The  fact  that  A paid  C for  the  work  in  question  is  relevant,  as 
proving  that  A did,  in  good  faith,  make  over  to  C the  management 
of  the  work  in  question,  so  that  C was  in  a position  to  contract 
with  B on  C’s  own  account,  and  not  as  agent  for  A. 

(A.)  A is  accused  of  the  dishonest  misappropriation  of  properly 
which  he  had  found,  and  the  question  is  whether,  when  he  appro- 
priated it,  he  believed  in  good  faith  that  the  real  owner  could  not  be 
found. 

The  fact  that  public  notice  of  the  loss  of  the  property  had  been 
given  in  the  plaee  where  A was,  is  relevant,  as  showing  that  A did 
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not  in  good  faith  believe  that  the  real  owner  of  the  property  could 
not  be  found. 

The  fact  that  A knew,  or  had  reason  to  believe,  that  the  notice 
was  given  fraudulently  by  C,  who  had  heard  of  the  loss  of  the  pro- 
perty and  wished  to  set  up  a false  claim  to  it,  is  relevant,  as  showing 
that  the  fact  that  A knew  of  the  notice  did  not  disprove  A’s  good 
faith. 

(i.)  A is  charged  with  shooting  at  B with  intent  to  kill  him.  In 
order  to  show  A’s  intent,  the  fact  of  A’s  having  previously  shot  at 
B may  be  proved. 

U-)  is  charged  with  sending  threatening  letters  to  B.  Threat- 
ening letters  previously  sent  by  A to  B may  be  proved,  as  showing 
the  intention  of  the  letters. 

(A.)  The  question  is,  whether  A has  been  guilty  of  cruelty  towards 
B,  his  wife. 

Expressions  of  their  feeling  towards  each  other  shortly  before  or 
after  the  alleged  cruelty,  are  relevant  facts. 

(Z.)  The  question  is,  whether  A’s  death  was  caused  by  poison. 

Statements  made  by  A during  his  illness  as  to  his  symptoms,  are 
relevant  facts. 

(to.)  The  question  is,  -what  was  the  state  of  A’s  health  at  the 
time  when  an  assurance  on  his  life  was  effected. 

Statements  made  by  A as  to  the  state  of  his  health  at  or  near  the 
time  in  question,  are  relevant  facts. 

(w.)  A sues  B for  negligence  in  providing  him  with  a carriage 
for  hire  not  reasonably  fit  for  use,  whereby  A was  injured. 

The  fact  that  B’s  attention  was  drawn  on  other  occasions  to  the 
defect  of  that  particular  carriage,  is  relevant. 

The  fact  that  B was  habitually  negligent  about  the  carriages 
which  he  let  to  hire,  is  irrelevant. 

(o.)  A is  tried  for  the  murder  of  B by  intentionally  shooting  him 
dead. 

The  fact  that  A,  on  other  occasions,  shot  at  B is  relevant,  as 
showing  his  intention  to  shoot  B. 

The  fact  that  A was  in  the  habit  of  shooting  at  people  with  intent 
to  murder  them,  is  irrelevant. 

(y?.)  A is  tried  for  a crime. 

The  fact  that  he  said  something  indicating  an  intention  to  commit 
that  particular  crime,  is  relevant. 

The  fact  that  he  said  something  indicating  a general  disposition 
to  commit  crimes  of  that  class,  is  irrelevant. 
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15.  TV  hen  there  is  a question  wliether  an  act  was  acci- 
dental or  intentional  the  fact  that  such  act  formed  part 
of  a series  of  similar  occurrences,  in  each  of  which  the 
person  doing  the  act  was  concerned,  is  relevant. 

Illustrations. 

(fl.)  A is  accused  of  burning  down  his  house  in  order  to  obtain 
money  for  which  it  is  insured. 

The  facts  that  A lived  in  several  houses  successively,  each  of 
which  he  insured,  in  each  of  which  a fire  oceurred,  and  after  each 
of  which  fires  A received  payment  from  a different  insurance 

office,  are  relevant,  as  tending  to  show  that  the  fixes  were  not 
accidental. 

(&.)  A is  employed  to  receive  money  from  the  debtors  of  B.  It 
is  A’s  duty  to  make  entries  in  a book  showing  the  amounts  received 
by  him.  He  makes  an  entry  showing  that  on  a particular  occasion 
he  received  less  than  he  really  did  receive. 

The  question  is,  whether  this  false  entry  was  accidental  or  inten- 
tional. 

The  facts  that  other  entries  made  by  A in  the  same  book  are  false, 
and  that  the  false  entry  is  in  each  case  in  favour  of  A,  are  relevant, 

(c.)  A is  accused  of  fraudulently  delivering  to  B a counterfeit 
rupee. 

The  question  is,  whether  the  delivery  of  the  rupee  was  accidental. 

The  facts  that  soon  before  or  soon  after  the  delivery  to  B,  A 
delivered  counterfeit  rupees  to  C,  D and  E are  relevant,  as  showing 
that  the  delivery  to  A was  not  accidental. 

16.  When  there  is  a question  whether  a particular  act 
was  done,  the  existence  of  any  course  of  business,  accord- 
ing to  which  it  naturally  would  have  been  done,  is  a re- 
levant fact. 

Illustrations. 

{a.)  The  question  is,  whether  a particular  letter  was  despatched. 

The  facts  that  it  was  the  ordinary  course  of  business  for  all  letters 
put  in  a certain  place  to  be  carried  to  the  post,  and  that  that  parti- 
cular letter  was  put  in  that  place,  are  relevant. 

(&.)  The  question  is,  whether  a paiticular  letter  reached  A.  Thq 
facts  that  it  was  posted  in  due  course,  and  was  not  returned  through 
the  Dead  Letter  Office,  are  relevant. 
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Admissions. 

17.  An  admission  is  a statement,  oral  or  documentary, 
■which  suggests  any  inference  as  to  any  fact  in  issue  or 
relevant  tact,  and  which  is  made  by  any  of  the  persons, 
and  under  the  circumstances,  hereinafter  mentioned. 

18.  Statements  made  by  a party  to  the  proceeding,  or 
by  an  agent  to  any  such  party,  whom  the  court  regards, 
under  the  circumstances  of  the  case,  as  expressly  or 
impliedly  authorized  by  him  to  make  them,  are  admis- 
sions (c). 

Statements  made  by  parties  to  suits  suing  or  sued  in 
a representative  character  are  not  admissions,  unless  they 
were  made  while  the  party  making  them  held  that  cha- 
racter. 

Statements  made  by — 

(1)  Persons  who  have  any  proprietary  or  pecuniaiy 

interest  in  the  subject-matter  of  the  proceed- 
ing, and  who  make  the  statement  in  their 
character  of  persons  so  interested  ; or 

(2)  Persons  from  whom  the  parties  to  the  suit  have 

derived  their  interest  in  the  subject-matter  of 
the  suit, 

.are  admissions  if  they  are  made  during  the  continuance 
of  the  interest  of  the  persons  making  the  statements.' 

19.  Statements  made  by  persons  whose  position  or 
liability  it  is  necessary  to  prove  as  against  any  party  to 
the  suit,  are  admissions  if  such  statements  would  be 
relevant  as  against  such  persons  in  relation  to  such 
position  or  liability  in  a suit  brought  by  or  against  them, 
and  if  they  are  made  whilst  the  person  making  them 
occupies  such  position,  or  is  subject  to  such  liability. 

Illustration. 

A undertakes  to  collect  rents  for  B. 

B sues  A for  not  collecting. rent  due  from  C to  B. 

A denies  that  rent  was  due  from  C to  B. 

A statement  by  C that  he  owed  B rent  is  an  admission,  and  is  a 
relevant  fact  as  against  A,  if  A denies  that  C did  owe  rent  to  B. 


(c)  JJnrish  Chunder  MtilUcli  v.  Prosunno  Coomar  Bancriee. 
iJ2  Cal.  W.  R.  303.  , 
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20.  Statements  made  by  persons  to  whom  a party  to 
the  suit  has  expressly  referred  for  information  in  re- 
ference to  a matter  in  dispute  are  admissions. 

Illustration. 

The  question  is,  whether  a horse  sold  by  A to  B is  sound. 

A says  to  B,  “ Go  and  ask  C ; C knows  all  about  it.”  C’s  state- 
ment is  an  admission. 

21.  Admissions  are  relevant  and  may  be  proved  as 
against  the  person  who  makes  them,  or  his  representative 
in  interest ; but  they  cannot  be  proved  by  or  on  behalf 
of  the  person  who  makes  them  or  by  his  representative 
in  interest,  except  in  the  following  cases  {d)  : — 

(1.)  An  admission  may  be  proved  by  or  on  behalf  of 
the  person  making  it  when  it  is  of  such  a nature 
that,  if  the  person  making  it  were  dead,  it 
would  be  relevant  as  between  third  persons 
under  section  thirty -two. 

(2.)  An  admission  may  be  proved  by  or  on  behalf  of 
the  person  making  it  when  it  consists  of  a 
■ statement  of  the  existence  of  any  state  of  mind 
or  body,  relevant  or  in  issue,  made  at  or  about 
the  time  when  such  state  of  mind  or  body 
existed,  and  is  accompanied  by  conduct  ren- 
dering its  falsehood  improbable. 

(3.)  An  admission  may  be  proved  by  or  on  behalf  of 
the  person  making  it,  if  it  is  relevant  otherwise 
than  as  an  admission. 

Illustrations. 

(a.)  The  question  between  A and  B is,  whether  a certain  deed  is 
or  is  not  forged.  A affirms  that  it  is  genuine,  B that  it  is  forged. 

A may  prove  a statement  by  B that  the  deed  is  genuine,  and  B 
may  prove  a statement  by  A that  the  deed  is  forged;  but  A cannot 
prove  a statement  by  himself  that  the  deed  is  genuine,  nor  can  B 
prove  a statement  by  himself  that  the  deed  is  forged. 

(5.)  A,  the  captain  of  a ship,  is  tried  for  casting  her  away. 

Evidence  is  given  to  show  that  the  ship  was  taken  out  of  her 
proper  coarse. 

(I)  Kurronatli  Mullich  v.  Nittanund,  10  B.  L.  R.  263;  TJnno- 
poorna  Dassee  v.  Nufur  Fodder ^ 21  Cal.  W.  R.  118. 
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A produces  a book  kept  by  him  in  the  ordinary  course  of  his 
business,  showing  observations  alleged  to  have  been  taken  by  him 
rom  day  to  day,  and  indicating  that  the  ship  was  not  taken  out  of 
er  proper  course.  A may  prove  these  statements,  because  they 
would  be  admissible  between  third  parties,  if  he  were  dead,  nnder 
section  thirty-two,  danse  (two). 

(o.)  A is  accused  of  a crime  committed  hy  him  at  Calcutta. 

He  produces  a letter  written  by  himself  and  dated  at  Lahore  on 
that  day,  and  bearing  the  Lahore  post-mark  of  that  day. 

The  statement  in  the  date  of  the  letter  is  admissible,  because,  if 
Aj^ere  dead,  it  would  be  admissible  under  section  thirty-two,  clause 

stoS  receiving  stolen  goods  knowing  them  to  be 

He  offers  to  prove  that  he  refused  to  sell  them  below  their  value 
A may  prove  these  statements,  though  they  are  admissions,  because 
they  are  explanatory  of  conduct  influenced  by  facts  in  issue. 

(..)  _ A IS  accused  of  fraudulently  having  in  his  possession  connter- 
eit  com,  which  he  knew  to  be  counterfeit. 

He  ofiers  lo  prove  that  he  asked  a skilful  person  to  examine  the 
com,  as  he  doubted  whether  it  was  counterfeit  or  not,  and  that  that 
person  did  examine  it  and  told  him  it  was  genuine. 

_ A ma.j  prove  these  facts  for  the  reasons  stated  in  the  last  preced- 
ing illustration. 

22.  Oral  admissions  as  to  the  contents  of  a document 
are  not  relevant,  unless  and  until  the  partj  proposino-  to 
prove  them  shows  that  he  is  entitled  to  give  sLondlirv 

vidence  of  the  contents  of  such  document  under  the 
: rules  hereinafter  contained,  or  unless  the  genuineness  of 
a document  produced  is  in  question. 

23.  In  civil  cases  no  admission  is  relevant,  if  it  is  made 
either  upon  an  express  condition  that  evidence  of  it  is 
not  to  be  given,  or  under  circumstances  from  which  the 
.ourt  can  infer  that  the  parties  agreed  together  that 

evidence  ofit  should  not  be  given.  ^ ‘ 

Ex^planation.-'S^oihmg  in  this  section  shall  be  taken  to  exempt 
my  barrister  pleader,  attorney  or  vakil  from  giving  evidence  of 
my  matter  of  which  he  may  be  compelled  to  give  evidence  under 
•ectxon  one  hundred  and  twenty-six, 

P. 

F F 
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24.  A coufession  made  by  an  accused  person  is  irre- 
levant in  a criminal  proceeding,  if  the  making  of  tlie 
confession  appears  to  the  court  to  have^  been  caused  by 
any  inducement,  threat  or  promise,  having  reference  U) 
the  charge  against  the  accused  person,  proceeding  from 
a person  in  authority,  and  sufficient,  in  the  opinion  of  the 
court,  to  give  the  accused  person  grounds,  which  would 
appear  to  him  reasonable,  for  supposing  that  by  naaking 
it  he  would  gain  any  advantage  or  avoid  any  evil  of  a 
temporal  nature  in  reference  to  the  proceedings  against 
him  (e). 

25.  No  confession  made  to  a police  officer  shall  be 
proved  as  against  a person  accused  of  any  offence. 

26.  No  confession  made  by  any  person  whilst  he  is  in 
the  custody  of  a police  officer,  unless  it  be  made  in  the 
immediate  presence  of  a magistrate,  shall  be  proved  as 
against  such  person. 

27.  Provided  that,  when  any  fact  is  deposed  to  as  dis- 
covei’ed  in  consequence  of  information  received  from  a 
person  accused  of  any  offence,  in  the*  custody  of  a police 
officer,  so  much  of  such  information,  whether  it  amounts 
to  a confession  or  not,  as  relates  distinctly  to  the  fact 
thereby  discovered,  may  be  proved  {/)• 

28.  If  such  a confession  as  is  referred  to  in  sectio7i 
twenty-four  is  made  after  the  impression  caused  by  any 
such  inducement,  threat,  or  promise  has,  in  the  opinion 
of  the  court,  been  fully  removed,  it  is  relevant  (g). 

29.  If  such  a confession  is  otherwise  relevant,  it  does 
not  become  irrelevant  merely  because  it  was  made  under 
a promise  of  secrecy,  or  in  consequence  of  a deception 
practised  on  the  accused  person  for  the  purpose  o o 


(e)  B.  T.  Hichs,  10  B.  L.  R.  (App.)  1-,  B.y.  Navroji  Badabhai, 

9 Bom.  H.  C.  358.  _ 

(/)  B.  T.  Pagaree  Sliaha,  19  Cal.  W.  R.  (Or.)  5/. 

(^)  B.  T.  Mtissamat  Luchoo,  5 N.  W.  R.  86. 
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tainiug  it,  or  when  he  was  drunk,  or  because  it  was  made 
m answer  to  questions  which  he  need  not  have  answered 
whatever  may  have  been  the  form  of  those  questions,  or 
because  he  was  not  warned  that  he  was  not  bound  to 
make  such  confession,  and  that  evidence  of  it  mia-ht  be 
given  against  him  (/i).  ^ 


• persons  than  one  are  being  tried 

join  j or  the  same  offence,  and  a confession  made  by 
one  of  such  persons  affecting  himself  and  some  other  of 
such  persons  is  proved,  the  court  may  take  into  consi- 
deration such  confession  as  against  such  other  person,  as 
well  as  against  the  person  who  makes  such  confession  (i). 

Illustrations. 

^ ^ murder  of  C.  It  is  proved 

^ ^ murdered  C.”  The  court  may  consider  the 

ettect  of  this  confession  as  against  B. 

(J.)  A is  on  his  trial  for  the  murder  of  C.  There  is  evidence  to 

show  that  C was  murdered  by  A and  B,  and  that  B said,  - A and  I 
murdered  C.” 

This  statement  may  not  be  taken  into  consideration  by  the  court 
against  A,  as  B is  not  being  jointly  tried. 


conclusive  proof  of  the  matters 
mitted,  but  they  may  operate  as  estoppels  under  the 
provisions  hereinafter  contained. 


Statements  by  Persons  ivho  cannot  he  called  as 

^Fitnesses. 

32.  Statements,  written  or  verbal,  of  relevant  facts 
made  by  a person  who  is  dead,  or  who  cannot  be  found 
or  who  has  become  incapable  of  giving  evidence,  or 


(h)  li.  V.  Ram  Churn  Ghose,  20  Cal.  W.  R.  (Cr.)  33 
in  R f’n  Awnto  Govinda,  10  Bom.  H.  C.  497;  R.  y'.  Relat  AU 

Biswas,  10  B.  L r’ 
V.  Ali,  19  Cal.  W.  R.  (Cr.)  67-  A.  v 

T,'  53  ; R.  V.  sheilih  Buxoo,  21  Cal.  W R rCr  'i 

w/r  ‘ ^ cL: 
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wlii-kso  rtttoniinnco  ommot  Ih>  prinniml  without  an  amount 
of  liol.av  or  oxjx'nso  whioli,  mulor  tlio  oiroumstamvjs  of 
thooa^o,  apjH'ar^  to  tho  oouri  umvasonablo,  ai\'  tlunusolvos 
rolovant  faot^  in  tho  foUowius;  oast's  : — 

0.)  Whou  tho  statomoi\t  is  luaiio  hv  a porson,  as  to 
tho  oauso  of  his  doath,  or  as  to  any  of  tho  oir- 
euiustamvs  of  tho  tnmsju'tiou  whioh  ivsultiHl  in 
his  doath,  in  oasos  in  whioli  tho  oanso  of  tliat 
jHU'sou's  doath  ootnos  into  qnostion  (A\ 

Snoh  statoinonts  aro  rolevant  whothor  the 
person  who  luado  thorn  was  or  was  not,  at  the 
timo  when  they  wi'ro  mado,  nndor  oxpootation 
of  doatl),  and  whatovor  may  Ih'  tho  nature  of  tho 
pn^ivoilino;  in  which  tho  oanso  of  his  doath 
comes  into  qnostion. 

^Vhon  tho  statement  was  mado  by  such  ix'rson  in 
the  onlinary  course  of  business,  and  in  j^arti- 
cnlar  when  it  consists  of  any  entry  or  momo- 
randnm  made  by  him  iit  Ihk*IvS  kept  in  the 
onlinary  course  of  business,  or  in  the  dischai-j^e 
of  professional  duty  ; or  of  an  acknowledgment 
written  or  signed  by  liim  of  tho  receipt  of 
money,  gocnls,  securities,  or  proj>erty  of  any 
kind  ; or  of  a dix'ument  used  in  comineiro 
written  or  signed  by  him,  or  of  the  date  of  a 
letter  or  other  document  usually  dated,  written 
or  signed  by  him. 

(3.)  When  the  statement  is  against  the  pecuniary  or 
proprietary  intei'ost  of  the  person  nnvking  it,  or 
when,  if  true,  it  would  expose  him  or  would 
have  exjx>sed  him  to  a criminal  prosecution  or 
to  a suit  for  damages. 

(4.)  When  the  statement  gives  the  opinion  of  any  such 
person,  as  to  the  existence  of  any  public  right 
or  custom  or  matter  of  public  or  general  interest, 
of  the  existence  of  which,  if  it  existeii,  he  would 
have  been  likely  to  l>e  awai'e,  and  when  such 
statement  Avas  made  before  tmy  controversy  as 
to  such  right,  custom  or  matter  had  jirisen. 


(i)  i?.  A*.  Dfffttmher  1?  Cal.  W.  R.  (Cr.)  44  ; ft.  t. 

TariHiclaratt  Drtf,  9 B.  L.  K.  (Ap.)  2. 
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(5.)  When  the  statement  relates  to  the  existence  of 
any  relationship  [by  blood,  marriage  or  adop- 
tion (/)]  between  persons  as  to  whose  relation- 
ship the  person  making  the  statement  had  special 
means  of  knowledge,  and  when  the  statement 
was  made  before  the  question  in  dispute  was 
raised. 

(6.)  When  the  statement  relates  to  the  existence  of 
any  relationship  [by  blood,  marriage  or  adop- 
tion (/)]  between  persons  deceased,  and  is  made 
in  any  will  or  deed  relating  to  the  affairs  of  the 
family  to  which  any  such  deceased  person  be- 
longed, or  in  any  family  pedigree,  or  upon  any 
tombstone,  family  portrait,  or  other  thing  on 
which  such  statements  are  usually  made,  and 
when  such  statement  was  made  before  the 
question  in  dispute  was  raised.  ■ 

(7.)  When  the  statement  is  contained  in  any  deed, 
will,  or  other  document  which  relates  to  any 
such  transaction  as  is  mentioned  in  section 
thirteen,  clause  {a)  (m). 

(8.)  W^hen  the  statement  was  made  by  a number  of 
persons,  and  expressed  feelings  or  impressions 
on  their  part  relevant  to  the  matter  in  ques- 
tion in'). 

Illustrations. 

(^a.')  The  question  is,  whether  A was  murdered  by  B;  or 

A dies  of  injuries  received  in  a transaction  in  the  course  of  which 
she  was  ravished.  The  question  is,  whether  she  was  ravished  by  B; 
or 

The  question  is,  whether  A was  killed  by  B under  such  circum- 
stances that  a suit  would  lie  against  B by  A’s  widow. 

Statements  made  by  A as  to  the  cause  of  his  or  her  death,  refer- 
ring respectively  to  the  murder,  the  rape,  and  the  actionable  wrono- 
under  consideration,  are  relevant  facts. 

(&.)  The  question  is  as  to  the  date  of  A’s  birth. 


(Z)  Added  by  Act  XVIII.  of  1872. 

(to)  Kurronath  MulUcli  v.  Nittanund,  10  B.  L.  R.  263. 
(n)  R,  V.  Ram  Butt,  23  Cal.  W.  R.  (Cr.)  35. 
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An  entry  in  the  diary  of  a deceased  surgeon,  regularly  kept  in  the 
course  of  business,  stating  that,  on  a given  day,  he  attended  A’s 
mother  and  delivered  her  of  a son,  is  a relevant  fact. 

(c.)  The  question  is,  whether  A was  in  Calcutta  on  a given  day. 

A statement  in  the  diary  of  a deceased  solicitor,  regularly  kept  in 
the  course  of  business,  that,  on  a given  day,  the  solicitor  attended 
A at  a place  mentioned  in  Calcutta,  for  the  purpose  of  conferring 
with  him  upon  specified  business,  is  a relevant  fact. 

{d.')  The  question  is,  whether  a ship  sailed  from  Bombay  harbour 
on  a given  day. 

A letter  written  by  a deceased  member  of  a merchant’s  firm,  by 
which  she  was  chartered,  to  their  correspondents  in  London  to  whom 
the  cargo  was  consigned,  stating  that  the  ship  sailed  on  a given  day 
from  Bombay  harbour,  is  a relevant  fact. 

(e.)  The  question  is,  whether  rent  was  paid  to  A for  certain  land. 

A letter  from  A’s  deceased  agent  to  A,  saying  that  he  had  received 
the  rent  on  A’s  account  and  held  it  at  A’s  .orders,  is  a relevant  fact. 

(/"•)  The  question  is,  whether  A and  B were  legally  married. 

The  statement  of  a deceased  clergyman  that  he  married  them 
under  such  circumstances  that  the  celebration  would  be  a crime,  is 
relevant. 

(y.)  The  question  is,  whether  A,  a person  who  cannot  be  found, 
wrote  a letter  on  a certain  day.  The  tact  that  a letter  written  by 
him  is  dated  on  that  day,  is  relevant. 

(7i.)  The  question  is,  what  was  the  cause  of  the  wreck  of  a ship. 

A protest  made  by  the  captain,  whose  attendance  cannot  be  pro- 
cured, is  a relevant  fact. 

(i.)  The  question  is,  whether  a given  road  is  a public  way. 

A statement  by  A,  a deceased  headman  of  the  village,  that  the 
road  was  public,  is  a relevant  fact. 

• (y.)  The  question  is,  what  was  the  price  of  grain  on  a certain  day 
in  a particular  market.  A statement  of  the  price,  made  by  a deceased 
banya  in  the  ordinary  course  of  his  business,  is  a relevant  fact, 

( A. ) The  question  is,  whether  A,  who  is  dead,  was  the  father  of  B. 

A statement  by  A that  B was  his  son,  is  a relevant  fact. 

(1.)  The  question  is,  what  was  the  date  of  the  birth  of  A. 

A letter  from  A’s  deceased  father  to  a friend,  announcing  the 
birth  of  A on  a given  day,  is  a relevant  fact. 

(w.)  The  question  is,  whether,  and  when,  A and  B were  married. 

An  entry  in  a memorandum  book  by  C,  the  deceased  father  of  B, 


I 
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of  his  daughter’s  marriage  with  A at  a given  date,  is  a relevant 
fact. 

(n.)  A sues  B for  a libel  expressed  in  a painted  caricature  exposed 
in  a shop  window.  The  question  is  as  to  the  similarity  of  the  cari- 
cature and  its  libellous  character.  The  remarks  of  a crowd  of 
spectators  on  these  points  may  be  proved. 

33.  Evidence  given  by  a witness  in  a judicial  pro- 
ceeding, or  before  any  person  authorized  by  law  to  take 
it,  is  relevant  for  the  purpose  of  proving,  in  a subsequent 
judicial  proceeding,  or  in  a later  stage  of  the  same  judicial 
proceeding,  the  truth  of  the  facts  which  it  states,  when 
the  witness  is  dead  or  cannot  be  found,  or  is  incapable  of 
giving  evidence,  or  is  kept  out  of  the  way  by  the  adverse 
party,  or  if  his  presence  cannot  be  obtained  without  an 
amount  of  delay  or  expense  which,  under  the  circumstances 
of  the  case,  the  court  considers  unreasonable  (o)  : 

Provided — 

That  the  proceeding  was  between  the  same  parties 
or  their  representatives  in  interest ; 

That  the  adverse  party  in  the  first  proceeding  had 
the  right  and  opportunity  to  cross-examine  ; 

That  the  questions  in  issue  were  substantially  the 
same  in  the  first  as  in  the  second  proceeding. 

Explanation. — A criminal  trial  or  inquiry  shall  be  deemed  to 
be  a proceeding  between  the  prosecutor  and  the  accused  within  the 
meaning  of  this  section. 

Statements  made  under  Special  Circumstances. 

34.  Entries  in  books  of  account,  regularly  kept  in  the 
course  of  business,  are  relevant  whenever  they  refer  to 
a matter  into  which  the  court  has  to  inquire,  but  such 
statements  shall  not  alone  be  sufficient  evidence  to  charge 
any  person  with  liability  (y»). 


{o')  R.  T.  Mo-mjair,  20  Cal.  W.  K.  (Cr.)  69  ; R.  v.  Etwaree 
JDkaree,  21  Cal.  W.  R.  (Cr.)  12;  R.  v.  L%Mien  Santhal,  21  Cal. 
W.  R.  (Cr.)  56;  Soojan  Bibee  v.  Achnmt  All,  21  Cal.  W.  R.  414; 
R.  V.  Prosonno  Chunder  Gossami,  22  Cal.  W.  R.  (Cr.)  36  ; Mrin- 
moyee  Dahea  v.  Bhoshnnmoyee,  15  B.  L.  R.  1. 

( p)  Belaet  Khan  v.  RaGi  Beharee  Mooherjee,  22  Cal.  W.  R. 
549;  R.  v.  llurdeep  Sahoy,  23  Cal.  W.  R.  (Cr.)  27. 
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Illustration. 

A sues  B for  rupees  1,000  and  shows  entries  in  his  account  hooks 
showing  B to  be  indebted  to  him  to  this  amount.  The  entries  are 
relevant,  hut  are  not  sufficient,  without  other  evidence,  to  prove  the 
debt, 

35.  An  entry  in  any  public  or  other  official  book 
register,  or  record,  stating  a fact  in  issue  or  relevant  fact 
and  made  by  a public  servant  in  the  discharge  of  his 
official  duty,  or  by  any  other  person  in  performance  of 
a duty  specially  enjoined  by  the  law  of  the  country  in 
which  such  book,  register,  or  record  is  kept,  is  itself  a 
relevant  fact. 

• facts  in  issue  or  relevant  facts,  made 

in  published  maps  or  charts  generally  offered  for  public 
sale,  or  in  maps  or  plans  made  under  the  authority  of 
government,  as  to  matters  usually  represented  or  stated  in 
such  maps,  charts  or  plans,  are  themselves  relevant  facts(  p). 

37.  When  the  court  has  to  form  an  opinion  as  to  the 
existence  of  any  fact  of  a public  nature,  any  statement 
of  it,  made  in  a recital  contained  in  any  act  of  parliament, 
or  in  any  act  of  the  Governor-General  of  India  in  Council] 
or  of  the  Governors  in  Council  of  Madras  or  Bombay] 
or  of  the  Lieutenant-Governor  in  Council  of  Bengal] 
or  in  a notification  of  the  government  appearing  inlhe 
Gazette  of  India,  or  in  the  gazette  of  any  local  govern- 
ment, or  in  any  printed  paper  purporting  to  be  the 
London  Gazette,  or  the  government  gazette  of  any  colony 
or  possession  of  the  Queen,  is  a relevant  fact. 

38.  When  the  court  has  to  form  an  opinion  as  to  a law 
of  any  country,  any  statement  of  such  law  contained  in 
a book  purporting  to  be  printed  or  published  under  the 
authority  of  the  government  of  such  country  and  to  con- 
tain any  such  law,  and  any  report  of  a ruling  of  the 
courts  of  such  country  contained  in  a book  purporting  to 
be  a report  of  such  rulings,  is  relevant. 

How  much  of  a Statement  is  to  he  proved. 

39.  When  any  statement  of  which  evidence  is  given 


(j?)  Khetter  Moliun  Neozy  v.  Sreenath  Butt, 2iC&\.  W.  E.  188. 


NO.  I.  OF  1872. 


657 


forms  part  of  a longer  statement,  or  of  a conversation  or 
part  of  an  isolated  document,  or  is  contained  in  a docu- 
ment which  forms  part  of  a book,  or  of  a connected  series 
of  letters  or  papers,  evidence  shall  be  given  of  so  much 
and  no  more  of  the  statement,  conversation,  document, 
book,  or  series  of  letters  or  papers,  as  the  court  considers 
necessary  in  that  particular  case  to  the  full  understand- 
ing of  the  nature  and  effect  of  the  statement,  and  of  the 
circumstances  under  wdiich  it  was  made. 

Judgments  of  Courts  of  Justice  lohen  Relevant. 

40.  The  existence  of  any  judgment,  order  or  decree, 
which  by  law  prevents  any  court  from  taking  cognizance 
of  a suit  or  holding  a trial,  is  a relevant  fact  when  the 
question  is  whether  such  court  ought  to  take  cognizance 
of  such  suit,  or  to  hold  such  trial. 

I 

41.  A final  judgment,  order,  or  decree  of  a competent 
court,  in  the  exercise  of  probate,  matrimonial.  Admiralty 
or  insolvency  jurisdiction,  w'hich  confers  upon  or  takes 
away  from  any  person  any  legal  chaiacter,  or  w'hich 
declares  any  person  to  be  entitled  to  any  such  character, 
or  to  be  entitled  to  any  specific  thing,  not  as  against  any  , 
specified  person  but  absolutely,  is  relevant  when  the  ' 
existence  of  any  such  legal  character,  or  the  title  of  any 
such  person  to  any  such  thing,  is  relevant. 

Such  judgment,  order,  or  decree  is  conclusive  proof — 

That  any  legal  character  which  it  confers  accrued 
at  the  time  when  such  judgment,  order  or  decree 
came  into  operation ; 

That  any  legal  character,  to  which  it  declares  any 
such  person  to  be  entitled,  accrued  to  that  per- 
son at  the  time  when  such  judgment  [order  or 
decree  (^r)]  declares  it  to  have  accrued  to  that 
person  ; 

That  any  legal  character  which  it  takes  away  from 
any  such  person  ceased  at  the  time  from  which 
such  judgment  [order  or  decree  (q)]  declared  that 
it  had  ceased  or  should  cease ; 


(y)  These  words  are  added  by  Act  XVIII.  of  1872. 
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And  that  anything  to  which  it  declares  any  person 
to  be  so  entitled  was  the  property  of  that  person 
at  the  time  from  which  such  judgment  [order  or 
decree  (y)]  declares  that  it  had  been  or  should 
he  his  property. 

42.  Judgments,  orders  or  decrees,  other  than  those 
mentioned  in  section  forty-one,  are  relevant,  if  they  relate 
to  matters  of  a public  nature  relevant  to  the  inquiry  ; 
hut  such  judgments,  orders,  or  decrees  are  not  conclusive 
proof  of  that  which  they  state. 

Illustration. 

A sues  B for  trespass  on  his  land.  B alleges  the  existence  of  a 
public  right  of  way  over  the  land,  which  A denies. 

The  existence  of  a decree  in  favour  of  the  defendant,  in  a suit  by 
A against  C for  a trespass  on  the  same  land,  in  which  C alleged  the 
existence  of  the  same  right  of  way,  is  relevant,  but  it  is  not  conclusive 
proof  that  the  right  of  way  exists. 

43.  Judgments,  orders  or  decrees,  other  than  those 
mentioned  in  sections  forty,  forty-one  and  forty-two,  are 
irrelevant,  unless  the  existence  of  such  judgment,  order  or 
decree,  is  a fact  in  issue,  or  is  relevant  under  some  other 
provision  of  this  act  (r). 

Illustrations. 

(a.)  A and  B separately  sue  C for  a libel  which  reflects  upon  each 
of  them.  C in  each  case  says,  that  the  matter  alleged  to  be  libellous 
is  true,  aud  the  circumstances  are  such  that  it  is  probably  true  ■ in 
each  case,  or  in  neither. 

A obtains  a decree  against  C for  damages  on  the  ground  that  C • 
failed  to  make  out  his  justification. 

The  fact  is  irrelevant  as  between  B and  C. 

(d.)  A prosecutes  B for  adultery  with  C,  A’s  wife. 

B denies  that  C is  A’s  wife,  but  the  court  convicts  B of  adultery. 

Afterwards,  C is  prosecuted  for  bigamy  in  marrying  B during  A’s 
life-time.  C says  that  she  never  was  B’s  wife. 

The  judgment  against  B is  irrelevant  as  against  C. 


(<7)  These  words  are  added  by  Act  XVIII.  of  1872. 
(r)  Neainut  Ali  v.  Qooroo  Boss,  22  Cal.  W.  R.  365. 
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(<’•)  prosecutes  B for  stealing  a cow  from  him.  B is  convicted. 

A afterwards  sues  C for  the  cow,  which  B had  sold  to  him  before 
his  conviction.  As  between  A and  C,  the  judgment  against  B is 
irrelevant. 

(d.)  A has  obtained  a decree  for  the  possession  of  land  against  B. 
C,  B’s  son,  murders  A in  consequence. 

The  existence  of  the  judgment  is  relevant,  as  showing  motive  for 
a crime. 

44.  Any  party  to  a suit  or  other  proceeding  may  show 
that  any  judgment,  order  or  decree,  which  is  relevant 
under  section  forty,  forty-one  or  forty-two,  and  which 
has  been  proved  by  the  adverse  party,  was  delivered  by 
a court  not  competent  to  deliver  it,  or  was  obtained  by 
fraud  or  collusion. 


Opinions  of  Third  Persons  when  Relevant. 

45.  When  the  court  has  to  form  an  opinion  upon  a 
point  of  foreign  law,  or  of  science  or  art,  or  as  to  identity 
of  handwriting,  the  opinions  upon  that  point  of  persons 
specially  skilled  in  such  foreign  law,  science  or  art  [or  in 
questions  as  to  identity  of  handwriting  (s)J,  are  relevant 
facts. 

Such  persons  are  called  experts. 

Illustrations. 

C^O , The  question  is,  whether  the  death  of  A was  caused  by 
poison. 

The  opinions  of  experts  as  to  the  symptoms  produced  by  the 
poison  by  which  A is  supposed  to  have  died,  are  relevant. 

(i.)  The  question  is,  whether  A,  at  the  time  of  doing  a certain 
act,  was,  by  reason  of  unsoundness  of  mind,  incapable  of  knowing 
the  nature  of  the  act,  or  that  he  was  doing  what  was  either  wrong 
or  contrary  to  law. 

The  opinions  of  experts  upon  the  question  whether  the  symptoms 
exhibited  by  A commonly  show  unsoundness  of  mind,  and  whether 
such  unsoundness  of  mind  usually  renders  persons  incapable  of 


(«)  Added  by  Act  XVIII.  of  1872. 
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knowing  the  nature  of  the  acts  which  they  do,  or  of  knowing  that 
what  they  do  is  either  wrong  or  contrary  to  law,  are  relevant, 

(c.)  The  question  is,  whether  a certain  document  was  written  by 
A.  Another  document  is  i^roduced  which  is  proved  or  admitted  to 
have  been  written  by  A. 

The  opinions  of  experts  on  the  question  whether  the  two  docu- 
ments were  written  by  the  same  person,  or  by  different  persons,  are 
relevant, 

46.  Facts,  not  otherwise  relevant,  are  relevant  if  they 
support  or  are  inconsistent  with  the  opinions  of  experts, 
when  such  opinions  are  relevant. 

Illustrations. 

((2.)  The  question  is,  whether  A was  poisoned  by  a certain  poison. 

The  fact  that  other  persons,  who  were  poisoned  by  that  poison, 
exhibited  certain  symptoms  which  experts  affirm  or  deny  to  be  the 
symptoms  of  that  poison,  is  relevant. 

(&.)  The  question  is,  whether  an  obstruction  to  a harbour  is 
caused  by  a certain  sea-wall. 

The  fact  that  other  harbours  similarly  situated  in  other  respects, 
but  where  there  were  no  such  sea-walls,  began  to  be  obstructed  at 
about  the  same  time,  is  relevant. 

47.  When  the  court  has  to  form  an  opinion  as  to  the 
persons  by  whom  any  document  was  written  or  signed, 
the  opinion  of  any  person  acquainted  with  the  handwriting 
of  the  person  by  whom  it  is  supposed  to  he  written  or 
signed  that  it  was  or  was  not  written  or  signed  by  that 
person,  is  a relevant  fact. 

Explanation. — A person  is  said  to  be  acquainted  with  the  hand- 
writing of  another  person  when  he  has  seen  that  person  write,  or 
when  he  has  received  documents  purporting  to  be  written  by  that 
person  in  answer  to  documents  written  by  himself  or  under  his 
authority  and  addressed  to  that  person,  or  when,  in  the  ordinary 
course  of  business,  documents  purporting  to  be  written  by  that 
person  have  been  habitually  submitted  to  him. 

Illustration. 

The  question  is,  whether  a given  letter  is  in  the  handwriting  of 
A,  a merchant  in  London. 
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B is  a merchant  in  Calcutta,  who  has  written  letters  addressed  to 
A and  received  letters  purporting  to  be  written  by  him.  C is  B’s 
clerk,  whose  duty  it  was  to  examine  and  file  B’s  correspondence. 
D is  B’s  broker,  to  whom  B habitually  submitted  the  letters  pur- 
jiorting  to  be  written  by  A for  the  purpose  of  advising  with  him 
thereon. 

The  opinions  of  B,  C and  D on  the  question  whether  the  letter  is 
in  the  handwriting  of  A are  relevant,  though  neither  B,  C,  nor  D 
ever  saw  A write. 

48.  When  the  court  has  to  form  an  opinion  as  to  the 
existence^  of  any  general  custom  or  right,  the  opinions,  as 
to  the  existence  of  such  custom  or  right,  of  persons  who 
would  be  likely  to  know  of  its  existence  if  it  existed,  are 
relevant. 

Explanation. — The  expression  “general  custom  or  right”  in-* 
eludes  customs  or  rights  common  to  any  considerable  class  of 
persons. 

Ehistration, 

The  right  of  the  villagers  of  a particular  village  to  use  the  water 
of  a particular  well  is  a general  right  within  the  meaning  of  this 
section. 


49.  When  the  court  has  to  form  an  opinion  as  to  the 
usages  and  tenets  of  any  body  of  men  or  family,  the  con- 
stitution and  government  of  any  religious  or  charitable 
foundation,  or  the  meaning  of  words  or  terms  used  in 
particular  districts  or  by  particular  classes  of  people,  the 
opinions  of  persons  having  special  means  of  knowledge 
thereon,  are  relevant  facts. 


50.  When  the  court  has  to  form  an  opinion  as  to  the 
relationship  of  one  person  to  another,  the  opinion,  ex- 
pressed by  conduct,  as  to  the  existence  of  such  relation- 
ship, of  any  person  who,  as  a member  of  the  family  or 
otherwise,  has  special  means  of  knowledge  on  the  subject 
IS  a rdevant  fact  : provided  that  such  opinion  shall  not 
be  sufficient  to  prove  a marriage  in  proceedings  under 
the  Indian  Divorce  Act,  or  in  prosecutions  under  section 
494,  49o,  497  or  498  of  the  Indian  Penal  Code 
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Illustrations. 

(a.)  The  question  is,  whether  A and  B were  married. 

The  fact  that  they  were  usually  received  and  treated  by  their 
friends  as  husband  and  wife,  is  relevant. 

(&)  The  question  is,  whether  A was  the  legitimate  son  of  B.  The 
fact  that  A was  always  treated  as  such  by  members  of  the  family,  is 
relevant. 

51.  Whenever  the  opinion  of  any  living  person  is  rele- 
vant, the  grounds  on  which  such  opinion  is  based  are 
also  relevant. 

Illustration. 

An  expert  may  give  an  account  of  experiments  performed  by  him 
for  the  purpose  of  forming  his  opinion. 

Character  when  Relevant. 

52.  In  civil  cases,  the  fact  that  the  character  of  any 
person  concerned  is  such  as  to  render  probable  or  im- 
probable any  conduct  imputed  to  him  is  irrelevant,  except 
in  so  far  as  such  character  appears  from  facts  otherwise 
relevant. 

53.  In  criminal  proceedings,  the  fact  that  the  person 
accused  is  of  a good  character  is  relevant. 

54.  In  criminal  proceedings,  the  fact  that  the  accused 
person  has  been  previously  convicted  of  any  offence  is 
relevant  •,  but  the  fact  that  he  has  a bad  character  is 
irrelevant,  unless  evidence  has  been  given  that  he  has  a 
good  character,  in  which  case  it  becomes  relevant. 

Explanation. — This  section  does  not  apply  to  cases  in  which  the 
bad  character  of  any  person  is  itself  a fact  in  issue. 

55.  In  civil  cases,  the  fact  that  the  character  of  any 
person  is  such  as  to  affect  the  amount  of  damages  which 
he  ought  to  receive,  is  relevant. 

Explanation. — In  sections  52,  53,  64  and  55,  the  word  “ charac- 
ter ” includes  both  reputation  and  disposition  ; but  evidence  may  be 
given  only  of  general  reputation  and  general  disposition,  and  not  of 
particular  acts  by  which  reputation  or  disposition  were  shown. 
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PAET  II. 

ON  PEOOF. 


CHAPTER  III. 

FACTS  WHICH  NEED  NOT  BE  PROVED. 

56.  No  fact  of  which  the  court  will  take  judicial  notice 
need  be  proved. 

57.  The  court  shall  take  judicial  notice  of  the  follow- 
ing facts : — 

(1.)  All  laws  or  rules  having  the  force  of  law  now  or 
heretofore  in  force  or  hereafter  to  be  in  force 
in  an  j part  of  British  India : 

(2.)  All  public  acts  passed  or  hereafter  to  be  passed 
bj  parliament,  and  all  local  and  personal  acts 
directed  bj  parliament  to  be  judicially  noticed  ; 

(3.)  Articles  of  war  for  her  Majesty’s  army  or  navy : 

(4.)  The  course  of  proceeding  of  parliament  and  of 
the  councils  for  the  purposes  of  making  laws 
and  regulations  established  under  the  Indian 
Councils’  Act,  or  any  other  law  for  the  time 
being  relating  thereto. 

Explanation. — The  word  “parliament,”  in  clauses  (2)  and  (4) 
includes — ’ 

1.  The  parliament  of  the  United  Kingdom  of  Great  Britain  and 

Ireland ; 

2.  The  parliament  of  Great  Britain  ; 

3.  The  parliament  of  England  ; 

4.  The  parliament  of  Scotland  ; and 

5.  The  parliament  of  Ireland. 

(5.)  The  accession  and  the  sign  manual  of  the  sovereign 
for  the  time  being  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  : 

(6.)  All  seals  of  which  English  courts  take  judicial 
notice : the  seals  of  all  the  courts  of  British 
India,  and  of  all  courts  out  of  British  India, 
established  by  the  authority  of  the  Governor- 
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General  or  any  local  government  in  council: 
the  seals  of  Courts  of  Admiralty  and  Maritime 
Jurisdiction  and  of  notaries  public,  and  all  seals 
which  any  person  is  authorized  to  use  by  any 
act  of  parliament  or  other  act  or  regulation 
having  the  force  of  law  in  British  India : 

(7.)  The  accession  to  office,  names,  titles,  functions, 
and  signatures,  of  the  persons  filling,  for  the  time 
being,  any  public  office  in  any  part  of  British 
India,  if  the  fact  of  their  appointment  to  such 
office  is  notified  in  the  Gazette  of  India,  or  in 
the  official  gazette  of  any  local  government : 

(8.)  The  existence,  title,  and  national  flag  of  every 
state  or  sovereign  recognized  by  the  British 
crown : 

(9.)  The  divisions  of  time,  the  geographical  divisions 
of  the  world,  and  public  festivals,  fasts  and 
holidays  notified  in  the  official  gazette : 

(10.)  The  territories  under  the  dominion  of  the  British 
crown : 

(11.)  The  commencement,  continuance,  and  termination 
of  hostilities  between  the  British  crown  and 
any  other  state  or  body  of  persons : 

(12.)  The  names  of  the  members  and  officers  of  the 
court,  and  of  their  deputies  and  subordinate 
officers  and  assistants,  and  also  of  all  officers 
acting  in  execution  of  its  process,  and  of  all 
advocates,  attorn ies,  proctors,  vakils,  pleaders, 
and  other  persons  authorized  by  law  to  appear 
or  act  before  it : 

(13.)  The  rule  of  the  road  [on  land  or  at  sea]. 

In  all  these  cases,  and  also  on  all  matters  of  public 
history,  literature,  science  or  art,  the  court  may  resort 
for  its  aid  to  appropriate  books  or  documents  of  reference. 

If  the  court  is  called  upon  by  any  person  to  take  judi- 
cial notice  of  any  fact,  it  may  refuse  to  do  so,  unless  and 
until  such  person  produces  any  such  book  or  document 
as  it  may  consider  necessary  to  enable  it  to  do  so. 

58.  No  fact  need  be  proved  in  any  proceeding  which 
the  parties  thereto  or  their  agents  agree  to  admit  at  the 
hearing,  or  which,  before  the  hearing,  they  agree  to  admit 


NO.  I.  OF  1872. 


665 


by  any  writing  under  their  hands,  or  which,  by  any  rule 
of  pleading  in  force  at  the  time  they  are  deemed  to  have 
admitted  by  their  pleadings  : provided  that  the  court 
may,  in  its  discretion,  require  the  facts  admitted  to  be 
proved  otherwise  than  by  such  admissions. 


CPIAPTER  lY. 

OP  ORAL  EVIDENCE. 

59.  All  facts,  except  the  contents  of  documents,  may 
be  proved  by  oral  evidence. 

60.  Oral  evidence  must,  in  all  cases  whatever,  be 
direct  ; that  is  to  say  (i)  — 

If  it  refers  to  a fact  which  could  be  seen,  it  must  be 
the  evidence  of  a witness  who  says  he  saw  it; 

If  it  refers  to  a fact  which  could  be  heard,  it  must  be 
the  evidence  of  a witness  who  says  he  heard  it ; 

If  it  refers  to  a fact  which  could  be  perceived  by  any 
other  sense  or  in  any  other  manner,  it  must  be  the 
evidence  of  a witness  who  says  he  perceived  it  by 
that  sense  or  in  that  manner ; 

If  it  refers  to  an  opinion  or  to  the  grounds  on  which, 
that  opinion  is  held,  it  must  be  the  evidence  of  the 
person  who  holds  that  opinion  on  those  grounds : 

Provided  that  the  opinions  of  experts  expressed  in  any 
treatise  commonly  offered  for  sale,  and  the  grounds 
on  which  such  opinions  are  held,  may  be  proved  by 
the  production  of  such  treatises  if  the  author  is  dead 
or  cannot  be  found,  or  has  become  incapable  of  giving 
evidence,  or  cannot  be  called  as  a witness,  without 
an  amount  of  delay,  or  expense  which  the  court  re- 
gards as  unreasonable ; 


(t)  Keel  Kanto  Pandit  v.  Jvggohundhoo  GJiose,  12  B L R 
(Ap.)  18.  , . . 
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Provided  also  that,  if  oral  evidence  refers  to  the 
existence  or  condition  of  any  material  thing  other 
than  a document,  the  court  may,  if  it  thinks  fit, 
require  the  production  of  such  material  thing  for  its 
inspection. 


CHAPTER  V. 

OF  DOCUMENTAET  EVIDENCE. 

61.  The  contents  of  documents  may  he  proved  either 
by  primary  or  by  secondary  evidence. 

62.  Primary  evidence  means  the  document  itself  pro- 
duced for  the  inspection  of  the  court. 

Explanation  1. — Where  a document  is  executed  in  several  parts, 
each  part  is  primary  evidence  of  the  document : 

Where  a document  is  executed  in  counterpart,  each  counterpart 
being  executed  by  one  or  some  of  the  parties  only,  each  counterpart 
is  primary  evidence  as  against  the  parties  executing  it. 

Explanation  2. — Where  a number  of  documents  are  all  made  by 
one  uniform  process,  as  in  the  case  of  printing,  lithography,  or 
photography,  each  is  primary  evidence  of  the  contents  of  the  rest ; 
but  where  they  are  all  copies  of  a common  original,  they  are  not 
primary  evidence  of  the  contents  of  the  original. 

niustration. 

A person  is  shown  to  have  been  in  possession  of  a number  of 
placards,  all  printed  at  one  time  from  one  original.  Any  one  of 
the  placards  is  primary  evidence  of  the  contents  of  any  other,  but 
no  one  of  them  is  primary  evidence  of  the  contents  of  the  original. 

63.  Secondary  evidence  means  and  includes — 

(1.)  Certified  copies  given  under  the  provisions 
hereinafter  contained ; 

(2.)  Copies  made  from  the  original  by  mechanical 
processes  which  in  themselves  insure  the 
accuracy  of  the  copy,  and  copies  compared 
with  such  copies  ; 

(3.)  Copies  made  from  or  compared  with  the  original; 
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(4.)  Counterparts  of  documents  as  against  the  parties 
who  did  not  execute  them  ; 

(5.)  Oral  accounts  of  the  contents  of  a document 
given  by  some  person  who  has  himself  seen 

it. 


Illustrations. 

(a.)  A photograph  of  an  original  is  secondary  evidence  of  its 
contents,  though  the  two  have  not  been  compared,  if  it  is  proved 
that  the  thing  photographed  was  the  original. 

(J.)  A copy  compared  with  a copy  of  a letter  made  by  a copying 
machine  is  secondary  evidence  of  the  contents  of  the  letter,  if  it  is 
shown  that  the  copy  made  by  the  copying  machine  was  made  from 
the  original. 

(c.)  A copy  transcribed  from  a copy,  but  afterwards  compared 
with  the  original,  is  secondary  evidence  ; but  the  copy  not  so  com- 
pared is  not  secondary  evidence  of  the  original,  although  the  copy 
from  which  it  was  transcribed  was  compared  with  the  original. 

(d. ) Neither  an  oral  account  of  a copy  compared  with  the  original, 
nor  an  oral  account  of  a photograph  or  machine  copy  of  the  original, 
is  secondary  evidence  of  the  original. 

64.  Documents  must  be  proved  by  primary  evidence, 
except  in  the  cases  hereinafter  mentioned. 

65.  Secondary  evidence  may  be  given  of  the  existence, 
condition  or  contents  of  a document  in  the  following 
cases  (u)  : — 

(a.)  . When  the  original  is  shown,  or  appears  to  be  in 
the  possession  or  power  of  the  person  against 
whom  the  document  is  sought  to  be  proved,  or 
of  any  person  out  of  reach  of,  or  not  subject  to 
the  process  of  the  court,  or  of  any  person  legally 
bound  to  produce  it,  and  when,  after  the  notice 
mentioned  in  section  sixty-six,  such  person 
does  not  produce  it ; 


{u')  Hurixh  Clmnder  Mullich  v.  Prosunno  Coomar  Baner^op 
22  Cal.  W.  II.  303.  ^ ' 
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(b.)  When  the  existence,  condition  or  contents  of  the 
original  have  been  proved  to  be  admitted  in 
writing  by  the  person  against  whom  it  is  proved 
or  by  his  representative  in  interest ; 

(c.)  When  the  original  has  been  destroyed  or  lost,  or 
when  the  party  offering  evidence  of  its  contents 
cannot,  for  any  other  reason  not  arising  from 
his  own  default  or  neglect,  produce  it  in  rea- 
sonable time ; 

(d.)  When  the  original  is  of  such  a nature  as  not  to  be 
easily  moveable ; 

(e.)  When  the  original  is  a public  document  within 
the  meaning  of  section  seventy-four ; 

(y*-)  When  the  original  is  a document  of  which  a cer- 
tified copy  is  permitted  by  this  act,  or  by  any 
other  law  in  force  in  British  India,  to  be  given 
in  evidence ; 

(^.)  When  the  originals  consist  of  numerous  accounts 
or  other  documents  which  cannot  conveniently 
be  examined  in  court,  and  the  fact  to  be  proved 
is  the  general  result  of  the  whole  collection. 

In  cases  (a),  (c)  and  (d),  any  secondary  evidence  of 
the  contents  of  the  document  is  admissible. 

In  case  (b),  the  written  admission  is  admissible. 

In  case  (e)  or  (/*),  a certified  copy  of  the  document,  but 
no  other  kind  of  secondary  evidence,  is  admissible. 

In  case  (g),  evidence  may  be  given  as  to  the  general 
result  of  the  documents  by  any  person  who  has  examined 
them,  and  who  is  skilled  in  the  examination  of  such 
documents. 

66.  Secondary  evidence  of  the  contents  of  the  docu- 
ments referred  to  in  section  sixty -five,  clause  (a),  shall 
not  be  given  unless  the  party  proposing  to  give  such 
secondary  evidence  has  previously  given  to  the  party  in 
whose  possession  or  power  the  document  is  [or  to  his 
attorney  or  pleader  (a;)],  such  notice  to  produce  it  as  is 
prescribed  by  law  ; and  if  no  notice  is  prescribed  by  law, 
then  such  notice  as  the  court  considers  reasonable  under 
the  circumstances  of  the  case  : 


(ar)  Added  by  Act  XVIII.  of  1872. 
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Provided  that  such  notice  shall  not  be  required  in 
order  to  render  secondary  evidence  admissible  in  any  of 
the  following  cases,  or  in  any  other  case  in  which  the 
court  thinks  fit  to  dispense  with  it  : — 

(1.)  When  the  document  to  be  proved  is  itself  a notice; 

(2.)  When,  from  the  nature  of  the  case,  the  adverse 
party  must  know  that  he  will  be  required  to 
produce  it ; 

(3.)  When  it  appears  or  is  proved  that  the  adverse 
party  has  obtained  possession  of  the  original  by 
fraud  or  force ; 

(4.)  When  the  adverse  party  or  his  agent  has  the 
original  in  court ; 

(5.)  When  the  adverse  party  or  his  agent  has  admitted 
the  loss  of  the  document ; 

(6.)  When  the  person  in  possession  of  the  document  is 
out  of  reach  of,  or  not  subject  to,  the  process 
of  the  court. 

67.  If  a document  is  alleged  to  be  signed  or  to  have 
been  written  wholly  or  in  part  by  any  person,  the  signa- 
ture or  the  handwriting  of  so  much  of  the  document  as 
is  alleged  to  be  in  that  person’s  handwriting,  must  be 
proved  to  be  in  his  handwriting  (y). 

68.  If  a document  is  required  by  law  to  be  attested,  it 
shall  not  be  used  as  evidence  until  one  attesting  witness 
at  least  has  been  called  for  the  purpose  of  proving  its 
execution,  if  there  be  an  attesting  witness  alive,  and 
subject  to  the  process  of  the  court  and  capable  of  giving 
evidence. 

69.  If  no  such  attesting  witness  can  be  found,  or  if  the 
document  purports  to  have  been  executed  in  the  Ignited 
Kingdom,  it  must  be  proved  that  the  attestation  of  one 
attesting  witness  at  least  is  in  his  handwriting,  and  that 
the  signature  of  the  person  executing  the  document  is  in 
the  handwriting  of  that  person. 


(y)  Neel  Kanto  Pandit  v.  Juggohundhoo  GTiose,  12  B.  L.  K. 
{Ap.)  18 ; Ahdool  All  v.  Buhman,  21  Cal.  W,  R.  429. 
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nf  admission  of  a party  to  an  attested  document 

ot  Its  execution  by  himself  shall  be  sufficient  proof  of  its 
execution  as  against  him,  though  it  be  a document  re- 
quired by  law  to  be  attested. 

71.  If  the  attesting  witness  denies  or  does  not  recollect 
the  execution  of  the  document,  its  execution  may  be 
proved  by  other  evidence. 

72.  An  attested  document  not  required  by  law  to  be 
attested,  may  be  proved  as  if  it  was  unattested. 

73.  In  order  to  ascertain  whether  a signature,  writine 
or  seal  is  that  of  the  person  by  whom  it  purports  to  have 

sigiiature,  writing,  or  seal 
admitted,  or  proved  to  the  satisfaction  of  the  court,  to  have 
been  written  or  made  by  that  person,  may  be  compared 
with  the  one  which  is  to  be  proved,  although  that  signa- 
ture, writing,  or  seal  has  not  been  produced  or  proved  for 
any  other  purpose  (2:). 

The  court  may  direct  any  person  present  in  court  to 
write  any  words  or  figures,  for  the  pui-pose  of  enablinf^ 
the  court  to  compare  the  words  or  figures  so  written  with 

any  words  or  figures  alleged  to  have  been  written  by  such 
person. 

Public  Documents. 

74.  The  following  doeuments  are  public  documents  : — 

1.  Documents  forming  the  acts,  or  records  of  the 

acts  (a) — 

0 Of  the  sovereign  authority, 

(ii)  Of  official  bodies  and  tribunals,  and 

(iii)  Of  public  officers,  legislative,  judicial 

and^  executive,  whether  of  British 
India  or  of  any  other  part  of  her 
Majesty’s  dominions,  or  of  a foreign 
country. 

2.  Public  records  kept  in  British  India  of  private 

documents. 


(2)  Tara,  Pershad  Tangee  v,  Lukhee  Naram  Panrai,  21  Cal. 

W.  R.  6. 

ifl)  Sliazada  Shahaboodeen  v.  Wedgebernj,  10  B.  L.  R.  ( App.)  11. 
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75.  All  other  documents  are  private, 

76.  Every  public  officer  having  the  custody  of  a public 
document,  -which  any  person  has  a fight  to  inspect,  shall 
give  that  person  on  demand  a copy  of  it  on  payment  of 
the  legal  fees  therefor,  together  with  a certificate  written 
at  the  foot  of  such  copy  that  it  is  a true  copy  of  such 
document  or  part  thereof,  as  the  case  may  be,  and  such 
certificate  shall  be  dated  and  subscribed  by  such  officer 
with  his  name  and  his  official  title,  and  shall  be  sealed, 
whenever  such  officer  is  authorized  by  law  to  make  use 
of  a seal,  and  such  copies  so  certified  shall  be  called  cer- 
tified copies  (b). 

Explanation. — Any  officer  who,  by  the  ordinary  course  of  official 
duty,  is  authorized  to  deliver  such  copies,  shall  be  deepaed  to  have 
the  custody  of  such  documents  -within  the  meaning  of  this  section, 

77.  Such  certified  copies  may  be  produced  in  proof  of 
the  contents  of  the  public  documents,  or  parts  of  the 
public  documents,  of  which  they  purport  to  be  copies. 

78.  The  following  public  documents  may  be  proved  as 
follows  : — 

(1.)  Acts,  orders,  or  notifications  of  the  executive 
government  of  British  India  in  any  of  its  de- 
partments, or  of  any  local  government,  or  any 
department  of  any  local  government, 

By  the  records  of  the  departments  certified 
by  the  heads  of  those  departments  respec- 
tively. 

Or  by  any  document  purporting  to  be  printed 
by  order  of  any  such  government : 

(2.)  The  proceedings  of  the  legislatures. 

By  the  journals  of  those  bodies  respectively,  or 
by  published  acts  or  abstracts,  or  by  copies 
purporting  to  be  printed  by  order  of  govern- 
ment : 


(&)  Knreehur  Mnjooundur  v.  Churn  Majhee,  22  Cal.  W.  It. 
3oo, 
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(3.)  Proclamations,  orders,  or  regulations  issued  by  her 
Majesty  or  by  the  privy  council,  or  by  any 
department  of  her  Majesty’s  government. 

By  copies  or  extracts  contained  in  the  London 
Gazette,  or  purporting  to  be  printed  by  the 
Queen’s  printer : 

(4.)  The  acts  of  the  executive  or  the  proceedings  of  the 
legislature  of  a foreign  country. 

By  journals  published  by  their  authority,  or 
commonly  received  in  that  country  as  such, 
or  by  a copy  certified  under  the  seal  of  the 
country  or  sovereign,  or  by  a recognition 
thereof  in  some  public  act  of  the  Governor- 
General  of  India  in  Council : 

(5.)  The  proceedings  of  a municipal  body  in  British 
India, 

By  a copy  of  such  proceedings  certified  by 
the  legal  keeper  thereof,  or  by  a printed 
book  purporting  to  be  published  by  the 
authority  of  such  body  : 

(6.)  Public  documents  of  any  other  class  in  a foreign 
country. 

By  the  original,  or  by  a copy  certified  by  the 
legal  keeper  thereof,  with  a certificate 
under  the  seal  of  a notary  public  or  of  a 
British  consul  or  diplomatic  agent,  that  the 
copy  is  duly  certified  by  the  officer  having 
the  legal  custody  of  the  original,  and  upon 
proof  of  the  character  of  the  document 
according  to  the  law  of  the  foreign  country. 

Presumptions  as  to  Documents. 

79.  The  court  shall  presume  every  document  purport- 
ing to  be  a certificate,  certified  copy,  or  other  document, 
which  is  by  law  declared  to  be  admissible  as  evidence  of 
any  particular  fact,  and  which  purports  to  be  dul}'’  cer- 
tified, by  any  officer  in  British  India,  or  by  any  officer 
in  any  native  state  in  alliance  with  her  Majesty,  who  is 
duly  authorized  thereto  by  the  Governor-General  in 
Council,  to  be  genuine : provided  that  such  document  is 
substantially  in  the  form  and  purports  to  be  executed  in 
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the  manner  directed  bj  law  in  that  behalf.  Tlie  court 
shall  also  presume  that  any  officer,  by  whom  any  such 
document  purports  to  be  signed  or  certified,  held,  when 

he  signed  it,  the  official  character  which  he  claims  in  such 
paper. 


80.  Whenever  any  document  is  produced  before  any 
court  purporting  to  be  a record  or  memorandum  of  the 
evmence,  or  of  any  part  of  the  evidence,  given  by  a 
witaess  in  a judicial  proceeding,  or  before  any  officer 
authorized  by  law  to  take  such  evidence,  or  to  be  a 
statement  or  confession  by  any  prisoner  or  accused  per- 
son  ^'en  m accordance  with  law  and  purporting  to  be 
signed  by  any  judge  or  magistrate,  or  by  any  such  officer 
as  atoresai  J the  court  shall  presume  that  the  document  is 
genuine,  that  any  statements,  as  to  the  circumstances 
under  which  it  was  taken,  purporting  to  be  made  by  the 
person  signing  it,  are  true,  and  that  such  evidence,  state- 
ment or  confession  was  duly  taken  (c). 


81.  The  court  shall  presume  the  genuineness  of  every 
document  purporting  to  be  the  Loudon  Gazette,  or  the 
txazette  ot  India,  or  the  government  gazette  of  any  local 

colony,  dependency,  or  possession 
ot  the  British  crown,  or  to  be  a newspaper  or  iournal, 
or  to  be  a copy  of  a private  act  of  parliament  printed  by 
e Queen  s printer,  and  of  every  document  purporting: 
to  be  a document  directed  by  any  law  to  be  kept  by  any 
person,  if  such  document  is  kept  substantially  in  the  form 
reqmred  by  law,  and  is  produced  from  proper  custody. 

82.  '^Ten  any  document  is  produced  to  any  court 
purporting  to  be  a document  which,  by  the  law  in  force 
tor  the  time  being  in  England  or  Ireland,  would  be  admis- 
^ble  in  proof  of  any  particular  in  any  court  of  justice  in 
-hngiand  or  Ireland  without  proof  of  the  seal  or  stamp  or 
signature  authenticating  it,  or  of  the  judicial  or  official 
character  claimed  by  the  person  by  whom  it  purports  to 


21  Cal.  W.  H. 

22  Cal.  W.  R.  (Cr.)  2. 


(Cr.)  5‘,  R.  y.  Gonowj'i, 
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be  signed,  the  court  shall  presume  that  such  seal,  stamp 
or  signature  is  genuine,  and  that  the  person  signing  it 
held,  at  the  time  when  he  signed  it,  the  j udicial  or  official 
character  which  he  claims,  and  the  document  shall  be 
admissible  for  the  same  purpose  for  which  it  would  be 
admissible  in  England  or  Ireland. 

83.  The  court  shall  presume  that  maps  or  plans  pur- 
porting to  be  made  by  the  authority  of  government  were 
so  made,  and  are  accurate ; but  maps  or  plans  made  for 
the  purposes  of  any  cause  must  be  proved  to  be  accurate. 

84.  The  court  shall  presume  the  genuineness  of  every 
book  purporting  to  be  printed  or  published  under  the 
authority  of  the  government  of  any  country,  and  to  con- 
tain any  of  the  laws  of  that  country,  and  of  every  book 
purporting  to  contain  reports  of  decisions  of  the  courts 
of  such  country. 

85.  The  court  shall  presume  that  every  document 
purporting  to  be  a power  of  attorney,  and  to  have  been 
executed  before,  and  authenticated  by,  a notary  public, 
or  any  court,  judge,  magistrate,  British  consul  or  vice- 
consul,  or  representative  of  her  Majesty  or  of  the  govern- 
ment of  India,  was  so  executed  and  authenticated. 

86.  The  court  may  presume  that  any  document  pur- 
porting to  be  a certified  copy  of  any  judicial  record  of 
any  country  not  forming  part  of  her  Majesty’s  dominions 
is  genuine  and  accurate,  if  the  document  purports  to  be 
certified  in  any  manner  which  is  certified  by  any  repre- 
sentative of  her  Majesty,  or  of  the  government  of  India 
resident  in  such  country,  to  be  the  manner  commonly  in 
use  in  that  country  for  the  certification  of  copies  of 
judicial  records. 

87.  The  court  may  presume  that  any  book  to  which 
it  may  refer  for  information  on  matters  of  public  or 
general  interest,  and  that  any  published  map  or  chart, 
the  statements  of  which  are  relevant  facts,  and  which  is 
produced  for  its  inspection,  was  written  and  published  by 
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the  person,  and  at  the  time  and  place,  by  whom  or  at 
which  it  purports  to  have  been  wiitten  or  published. 

88.  The  court  may  presume  that  a message,  forwarded 
from  a telegi;aph  office  to  the  person  to  whom  such  mes- 
sage purports  to  be  addressed,  corresponds  with  a message 
delivered  for  transmission  at  the  office  from  which  the 
message  purports  to  be  sent ; but  the  court  shall  not 
make  any  presumption  as  to  the  person  by  whom  such 
message  was  delivered  for  transmission. 


89.  The  court  shall  presume  that  every  document, 
called  for  and  not  produced  after  notice  to  produce,  was 
attested,  stamped  and  executed  in  the  manner  required 
by  law. 

90.  Where  any  document,  purporting  or  proved  to  be 
thirty  years  old,  is  produced  from  any  custody  which  the 
court  in  the  particular  case  considers  proper,  the  court 
may  presume  that  the  signature,  and  every  other  part  of 
such  document  which  purports  to  be  in  the  handwriting 
of  any  particular  person,  is  in  that  person’s  handwriting, 
and,  ill  the  case  of  a document  executed  or  attested,  that 
it  was  duly  executed  and  attested  by  the  persons  by  whom 
it  purports  to  be  executed  and  attested  (^d). 

Explanation. — Documents  are  said  to  be  in  proper  custody  if 
they  are  in  the  place  in  which,  and  under  the  care  of  the  person 
with  whom,  they  would  naturally  be ; but  no  custody  is  improper 
if  it  is  proved  to  have  had  a legitimate  origin,  or  if  the  circumstances 
of  the  particular  case  are  such  as  to  render  such  an  origin  probable. 

This  explanation  applies  also  to  section  eighty-one, 

Elnstrations. 

{a.)  A has  been  in  possession  of  landed  property  for  a long  time. 
He  produces  from  his  custody  deeds  relating  to  the  land  showing 
his  titles  to  it.  The  custody  is  proper. 


{d)  Eheowree  Singh  Roy  v.  Kylash  Chundcr  Mooherjee,  21 
Cal.  W.  R.  45. 
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(J.)  A produces  deeds  relating  to  landed  property  of  which  he 
is  the  mortgagee.  The  mortgagor  is  in  possession.  The  custody  is 
proper. 

(o.)  A,  a connection  of  B,  produces  deeds  relating  to  lands  in  B’s 
possession,  which  were  deposited  with  him  by  B for  safe  custody. 
The  custody  is  proper. 


CHAPTER  VI. 

OF  THE  EXCLUSION  OF  ORAL  BY  DOCUMENTARY 

EVIDENCE. 

91*  When  tho  terms  of  a contract,  or  of  a grant,  or  of 
any  other  disposition  of  property,  have  been  reduced  to 
the  form  of  a document,  and  in  all  cases  in  which  any 
matter  is  required  by  law  to  be  reduced  to  the  form  of  a 
document,  no  evidence  shall  be  given  in  proof  of  the 
terms  of  such  contract,  grant  or  other  disposition  of  pro- 
perty,  or  of  such  matter,  except  the  document  itself,  or 
secondary  evidence  of  its  contents,  in  cases  in  which 
secondary  evidence  is  admissible  under  the  provisions 
hereinbefore  contained  (e). 

Exception  1. — When  a public  officer  is  required  by  law  to  be 
appointed  in  writing,  and  when  it  is  shown  that  any  particular 
person  has  acted  as  such  officer,  the  writing  by  which  he  is  appointed 
need  not  be  proved. 

Exception  2. — Wills  [admitted  to  probate  in  British  India  (/)] 
may  be  proved  by  the  probate. 

Explanation  1. — This  section  applies  equally  to  cases  in  which 
the  contracts,  grants  or  disposition  of  property  refeired  to  are  con- 
tained in  one  document,  and  to  cases  in  which  they  are  contained  ■ 
in  more  documents  than  one. 

Explanation  2. — Where  there  are  more  originals  than  one,  one 
original  only  need  be  proved. 


(<?)  Kedarnath  Butt  v.  Sliamloll  Khettry,  11  B.  L.  K.  405  ; 
E.  V.  Mangul  Doss,  23  Cal.  W.  R.  (Cr.)  28. 

C/)  Substituted  by  Act  XVIII.  of  1872. 


NO.  I.  OF  1872. 


677 


Explanation  3. — The  statement  in  any  document  whatever  of  a 
fact  other  than  the  facts  referred  to  in  this  section  shall  not  pre- 
clude the  admission  of  oral  evidence  as  to  the  same  fact. 

Elustrations. 

(a.)  If  a contract  be  contained  in  several  letters,  all  the  letters  in 
which  it  is  contained  must  be  proved. 

( &.)  If  a contract  is  contained  in  a bill  of  exchange,  the  hill  of 
exchange  must  be  proved. 

(c.)  If  a bill  of  exchange  is  drawn  in  a set  of  three,  one  only  need 
be  proved. 

(d.)  A contracts  in  writing  with  B for  the  delivery  of  indigo 
upon  certain  terms.  The  contract  mentions  the  fact  that  B had 
paid  A the  price  of  other  indigo  contracted  for  verbally  on  another 
occasion. 

Oral  evidence  is  offered  that  no  payment  was  made  for  the  other 
indigo.  The  evidence  is  admissible. 

(e. ) A gives  B a receipt  for  money  paid  by  B. 

Oral  evidence  is  offered  of  the  payment. 

The  evidence  is  admissible. 

92.  When  the  terms  of  anj  such  contract,  grant  or 
other  disposition  of  property,  or  any  matter  required  by 
law  to  be  reduced  to  the  form  of  a document,  have  been 
proved  according  to  the  last  section,  no  evidence  of  any 
oral  agreement  or  statement  shall  be  admitted  as  between 
the  parties  to  auy  such  instrument  or  their  representa- 
tives in  interest,  for  the  purpose  of  contradicting,  varying, 
adding  to  or  subtracting  from,  its  terms  (ff)  : 

Proviso  (1). — Any  fact  may  be  proved  which  would 
invalidate  any  document,  or  which  would  entitle  any 
person  to  any  decree  or  order  relating  thereto ; such  as 
fraud,  intimidation,  illegality,  want  of  due  execution, 
want  of  capacity  in  any  contracting  party,  want  or  failure 
of  consideration,  or  mistake  in  fact  or  law. 

Proviso  (2). — The  existence  of  any  separate  oral 
agreement  as  to  any  matter  on  which  a document  is 
silent,  and  which  is  not  inconsistent  with  its  terms,  may 
be  proved.  In  considering  whether  or  not  this  proviso 
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applies,  the  court  shall  have  regard  to  the  degree  of 
formality  of  the  document. 

Proviso  (3).— The  existence  of  any  separate  oral 
agreement,  constituting  a condition  precedent  to  the  at- 
taching of  any  obligation  under  any  such  contract,  grant, 
or  disposition  of  property,  may  be  proved.  ’ 

Proviso  (4).— The  existence  of  any  distinct  subsequent 
oral  agreement  to  rescind  or  modify  any  such  contract, 
grant  or  _ disposition  of  property,  may  be  proved,  except 
in  cases  in  which  such  contract,  grant  or  disposition  of 
property  is  by  law  required  to  be  in  writing,  or  has  been 
registered  according  to^  the  law  in  force  for  the  time 
being  as  to  the  registration  of  documents. 

Proviso  (5). — ’Any  usage  or  custom  by  which  inci- 
dents, not  expressly  mentioned  in  any  contract,  are 
usually  annexed  to  contracts  of  that  description,  may  be 
proved : provided  that  the  annexing  of  such  incident 
would  not  be  repugnant  to,  or  inconsistent  with,  the 
express  terms  of  the  contract. 

Proviso  (6). — Any  fact  may  be  proved  which  shows  in 
what  manner  the  language  of  a document  is  related  to 
existing  facts. 

Illustrations. 

(a.)  A policy  of  insurance  is  effected  on  goods  “in  ships  from 
Calcutta  to  London.”  The  goods  are  shipped  in  a particular  ship 
which  is  lost.  The  fact  that  that  particular  ship  was  orally  excepted 
from  the  policy,  cannot  be  proved. 

(&.)  A agrees  absolutely  in  writing  to  pay  B Es.  1,000  on  the  1st 
March,  1873.  The  fact  that,  at  the  same  time,  an  oral  agreement 
was  made  that  the  money  should  not  he  paid  till  the  31st  Jklarch, 
cannot  be  proved. 

(c.)  An  estate,  called  “the Kampore  tea  estate,”  is  sold  by  a deed 
which  contains  a map  of  the  property  sold.  The  fact  that  land  not 
included  in  the  map  had  always  been  regarded  as  part  of  the  estate, 
and  was  meant  to  pass  by  the  deed,  cannot  be  proved. 

{d.)  A enters  into  a written  contract  with  B to  work  certain  mines, 
the  property  of  B,  upon  certain  terms.  A was  induced  to  do  so  by 
a misrepresentation  of  B’s  as  to  their  value.  This  fact  may  be 
proved. 

(<?.)  A institutes  a suit  against  B for  the  specific  performance,  of 
a contract,  and  also  prays  that  the  conti’act  may  be  reformed  as  to 
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one  of  its  provisions,  as  that  provision  was  inserted  in  it  by  mistake. 
A may  prove  that  such  a mistake  was  made  as  would  by  law  entitle 
him  to  have  the  contract  reformed. 

(/. ) A orders  goods  of  B by  a letter  in  which  nothing  is  said  as 
to  the  time  of  payment,  and  accepts  the  goods  on  delivery.  B sues 
A for  the  price.  A may  show  that  the  goods  were  supplied  on 
credit  for  a term  still  unexpired. 

(^.)  A sells  B a horse  and  verbally  warrants  him  sound.  A gives 
B a paper  in  these  words  : “Bought  of  A a horse  for  Rs.  600.’^ 
B may  prove  the  verbal  warranty. 

(^.)  A hires  lodgings  of  B,  and  gives  B a card  on  which  is  written, 
“ Rooms,  Rs.  200  a month.”  A may  prove  a verbal  agreement  that 
these  terms  were  to  include  partial  board. 

A hires  lodgings  of  B for  a year,  and  a regularly  stamped  agree- 
ment drawn  up  by  an  attorney  is  made  between  them.  It  is  silent 
on  the  subject  of  board.  A may  not  prove  that  board  was  included 
in  the  terms  verbally. 

(i.)  A applies  to  B for  a debt  due  to  A by  sending  a receipt  for 
the  money.  B keeps  the  receipt  and  does  not  send  the  money.  In 
a suit  for  the  amount,  A may  prove  this. 

(y.)  A and  B make  a contract  in  writing  to  take  effect  upon  the 
happening  of  a certain  contingency.  The  writing  is  left  with  B, 
who  sues  A upon  it.  A may  show  the  circumstances  under  which 
it  was  delivered. 

93.  When  the  language  used  in  a doG.ument  is,  on  its 
face,  ambiguous  or  defective,  evidence  may  not  be  given 
of  facts  which  would  show  its  meaning  or  supply  its 
defects. 

Illustrations. 

(a.)  A agrees  in  writing  to  sell  a horse  to  B for  Rs.  1,000  or 
Rs.  1,.500. 

Evidence  cannot  be  given  to  show  which  price  was  to  be  given. 

(&.)  A deed  contains  blanks.  Evidence  cannot  be  given  of  facts 
which  would  show  how  they  were  meant  to  be  filled. 

94.  When  language  used  in  a document  is  plain  in 
itself,  and  when  it  applies  accurately  to  existing  facts, 
evidence  may  not  be  given  to  show  that  it  was  not  meant 
to  apply  to  such  facts. 
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Illustration. 

A sells  to  B by  deed  “my  estate  at  Kampore  containing  100 
bigas.”  A has  an  estate  at  Kampore  containing  100  bigas.  Evi- 
dence  may  not  be  given  of  the  fact  that  the  estate  meant  to  be  sold 
was  one  situated  at  a different  place  and  of  a different  size. 

language  used  in  a document  is  plain  in 
Itself,  but  IS  unmeaning  in  reference  to  existing  facts 

evidence  may  be  given  to  show  that  it  was  used  in  a 
peculiar  sense. 

Illustration. 

A sells  to  B by  deed  “ my  house  in  Calcutta.” 

A had  no  house  in  Calcutta,  but  it  appears  that  he  had  a house 

at  Howrah,  of  which  B had  been  in  possession  since  the  execution 
of  the  deed. 

These  facts  may  be  proved  to  show  that  the  deed  related  to  the 
house  at  Howrah. 

96.  When  the  facts  are  such  that  the  lan^ruage  used 
might  have  been  meant  to  apply  to  any  one,” and  could 
not  have  been  meant  to  apply  to  more  than  one,  of  several 
persons  or  things,  evidence  may  be  given  of  facts  which 

show  which  of  those  persons  or  things  it  was  intended  to 
apply  to. 

Illustrations. 

{a.)  A agrees  to  sell  to  B for  Rs.  1,000  “ my  white  horse.”  A has 
two  white  horses.  Evidence  may  be  given  of  facts  which  show 
which  of  them  was  meant. 

(&.)  A agrees  to  accompany  B to  Hyderabad.  Evidence  may  be 
given  of  facts  showing  whether  Hyderabad  in  the  Deccan  or  Hydera- 
bad in  Scind  was  meant. 

97.  When  the  language  used  applies  partly  to  one  set 
of  existing  facts,  and  partly  to  another  set  of  existing 
facts,  but  the  whole  of  it  does  not  apply  correctly  to 
either,  evidence  may  be  given  to  show  to  which  of  the 
two  it  was  meant  to  apply. 

Illustration. 

A agrees  to  sell  to  B “my  land  at  X in  the  occupation  of  Y.” 

A has  land  at  X,  but  not  in  the  occupation  of  Y,  and  he  has  land  in 
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the  occnpation  of  Y,  but  it  is  not  at  X.  Evidence  may  be  given  of 
facts  showing  which  he  meant  to  sell, 

98.  Evidence  may  be  given  to  show  the  meaning  of 
illegible  or  not  commonly  intelligible  characters,  of  foreign, 
obsolete,  technical,  local,  and  provincial  expressions,  of 
abbreviations,  and  of  words  used  in  a peculiar  sense. 

Ulnstration. 

A,  a scnlptor,  agrees  to  sell  to  B “ all  my  mods.”  A has  both 
models  and  modelling  tools.  Evidence  may  be  given  to  show  which 
he  meant  to  sell. 

99.  Persons  who  are  not  parties  to  a document,  or 
their  representatives  in  interest,  may  give  evidence  of 
any  facts  tending  to  show  a contemporaneous  agreement 
vaiying  the  terms  of  the  document. 

Illustration. 

A and  B make  a contract  in  suiting  that  B shall  sell  A certain 
cotton  to  be  paid  for  on  delivery.  At  the  same  time  they  make  an 
oral  agreement  that  three  months’  credit  shall  be  given  to  A.  This 
could  not  be  shown  as  between  A and  B,  but  it  might  be  shown  by 
C if  it  affected  his  interests. 

100.  Nothing  in  this  chapter  contained  shall  be  taken 
to  affect  any  of  the  provisions  of  the  Indian  Succession 
Act  (X.  of  1865)  as  to  the  construction  of  wills  (A). 


■ ■»  ■ 

PAET  III, 

PKODUCTION  AND  EFFECT  OF  EVIDENCE. 
CHAPTER  VII. 

OF  THE  BURDEN  OF  PROOF. 

101.  Whoever  desires  any  court  to  give  judgment  as 
to  any  legal  right  or  liability  dependent  on  the  existence 


ill)  Sheor'uUun  Ooi  v.  loorga^  6 N.  W.  R.  36. 
G G 5 
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of  facts  which  he  asserts,  must  prove  that  those  facts 
exist. 

When  a person  is  bound  to  prove  the  existence  of  any 
fact,  it  is  said  that  the  burden  of  proof  lies  on  that 
person. 

Illustrations. 

(a.)  A desires  a court  to  give  judgment  that  B shall  be  punished 
for  A’s  crime  which  A says  B has  committed. 

A must  prove  that  B has  committed  the  crime. 

(5.)  A desires  a court  to  give  judgment  that  he  is  entitled  to 
certain  land  in  the  possession  of  B by  reason  of  facts  which  he 
asserts  and  which  B denies  to  be  true. 

A must  prove  the  existence  of  those  facts. 

102.  The  burden  of  proof  in  a suit  or  proceeding  lies 
on  that  person  who  would  fail  if  no  evidence  at  all  were 
given  on  either  side. 

Illustrations. 

(a.)  A sues  B for  land  of  which  B is  in  possession,  and  which, 
as  A asserts,  was  left  to  A by  the  will  of  C,  B’s  father. 

If  no  evidence  were  given  on  either  side,  B would  be  entitled  to 
retain  his  possession. 

Therefore  the  burden  of  proof  is  on  A. 

(b.)  A sues  B for  money  due  on  a bond. 

The  execution  of  the  bond  is  admitted,  but  B says  that  it  was 
obtained  by  fraud,  which  A denies. 

If  no  evidence  were  given  on  either  side,  A would  succeed,  as  the 
bond  is  not  disputed  and  the  fraud  is  not  proved. 

Therefore  the  burden  of  proof  is  on  B. 

103.  The  burden  of  proof  as  to  any  particular  fact  lies 
on  that  person  who  wishes  the  court  to  beheve  in  its 
existence,  unless  it  is  provided  by  any  law  that  the  proof 
of  that  fact  shall  lie  on  any  particular  person. 

Illustration. 

(«.)  A prosecutes  B for  theft,  and  wishes  the  court  to  believe  that 
B admitted  the  theft  to  C.  A must  prove  the  admission. 

B washes  the  court  to  believe  that,  at  the  time  in  question,  he  was 
elsewhere.  He  must  prove  it. 
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104.  The  burden  of  proving  any  fact  necessary  to  be 
proved  in  order  to  enable  any  person  to  give  evidence  of 
any  other  fact  is  on  the  person  who  wishes  to  give  such 
evidence. 

Ulmtrations. 

(a.)  A wishes  to  prove  a dying  declaration  by  B.  A must  prove 
B’s  death. 

(6.)  A wishes  to  prove,  by  secondary  evidence,  the  contents  of  a 
lost  document. 

A must  prove  that  the  document  has  been  lost. 

105.  When  a person  is  accused  of  any  offence,  the 
burden  of  proving  the  existence  of  circumstances  bring- 
ing the  case  within  any  of  the  General  Exceptions  in  the 
Indian  Penal  Code,  or  within  any  special  exception  or 
proviso  contained  in  any  other  part  of  the  same  code,  or 
in  any  law  defining  the  offence,  is  upon  him,  and  the 
court  shall  presume  the  absence  of  such  circumstances. 

Illustrations. 

G.)  A,  accused  of  murder,  alleges  that,  by  reason  of  unsoundness 
of  mind,  he  did  not  know  the  nature  of  the  act. 

The  burden  of  proof  is  on  A. 

(&.)  A,  accused  of  murder,  alleges  that,  by  grave  and  sudden  pro- 
vocation, he  was  deprived  of  the  power  of  self-control. 

The  burden  of  proof  is  on  A. 

(c.)  Section  three  hundred  and  twenty-five  of  the  Indian  Penal 
Code  provides  that  whoever,  except  in  the  case  provided  for  by 
section  three  hundred  and  thirty-five,  voluntarily  causes  grievous 
hurt,  shall  be  subject  to  certain  punishments. 

A is  charged  with  voluntarily  causing  grievous  hurt  under  section 
three  hundred  and  twenty-five. 

The  burden  of  proving  the  circumstances  bringing  the  case  under 
section  three  hundred  and  thirty-five  lies  on  A. 

106.  When  any  fact  is  especially  within  the  knowledge 
of  any  person,  the  burden  of  proving  that  fact  is  upon 
him. 

Illustrations. 

(ja.')  When  a person  does  an  act  with  some  intention  other  than 
that  which  the  character  and  circumstances  of  the  act  suggest,  the 
burden  of  proving  that  intention  is  upon  him. 
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(i.)  A is  charged  with  travelling  on  a railway  without  a ticket. 
The  burden  of  proving  that  he  had  a tieket  is  on  him. 

107.  When  the  question  is  whether  a man  is  alive  or 
dead,  and  it  is  shown  that  he  was  alive  within  thirty- 
years,  the  burden  of  proving  that  he  is  dead  is  on  the 
person  who  affirms  it. 

108.  [Provided  that  (e)]  when  the  question  is  whether 
a man  is  alive  or  dead,  and  it  is  proved  that  he  has  not 
been  heard  of  for  seven  years  by  those  who  would  natu- 
rally have  heard  of  him  if  he  had  been  alive,  the  burden 
of  proving  that  he  is  alive  is  on  the  person  who  affirms  it. 

109.  When  the  question  is  whether  persons  are  partners, 
landlord  and  tenant,  or  principal  and  agent,  and  it  has 
been  shown  that  they  have  been  acting  as  such,  the 
burden  of  proving  that  they  do  not  stand,  or  have  ceased 
to  stand,  to  each  other  in  those  relationships  respectively, 
is  on  the  person  who  affirms  it. 

110.  When  the  question  is  whether  any  person  is  owner 
of  anything  of  which  he  is  shown  to  be  in  possession, 
the  burden  of  proving  that  he  is  not  the  owner  is  on  the 
person  who  affirms  that  he  is  not  the  owner  (y ). 

111.  Where  there  is  a question  as  to  the  good  faith  of 
a transaction  between  parties,  one  of  whom  stands  to  the 
other  in  a position  of  active  confidence,  the  burden  of 
proving  the  good  faith  of  the  transaction  is  on  the  party 
who  is  in  a position  of  active  confidence. 

Illustrations. 

(a.)  The  good  faith  of  a sale  by  a client  to  an  attorney  is  in 
question  in  a suit  bi'ought  by  the  client.  The  burden  of  proving 
the  good  faith  of  the  transaction  is  on  the  attorney. 

(5.)  The  good  faith  of  a sale  by  a son  just  come  of  age  to  a father 


(i)  Added  by  Act  XVIII.  of  1872. 

(J)  Hur  Dyal  Naz  v.  Roy  Kristo  Bhoomecli,  24  Cal.  W.  R. 
107. 
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is  in  question  in  a suit  brought  by  the  son.  The  burden  of  proving 
the  good  faith  of  the  transaction  is  on  the  father. 

112.  The  fact  that  any  person  was  born  during  the 
continuance  of  a valid  marriage  between  his  mother  and 
any  man,  or  within  two  hundred  and  eighty  days  after 
its  dissolution,  the  mother  remaining  unmarried,  shall  be 
conclusive  proof  that  he  is  the  legitimate  son  of  that  man, 
unless  it  can  be  shown  that  the  parties  to  the  marriage 
had  no  access  to  each  other  at  any  time  when  he  could 
have  been  begotten. 

113.  A notification  in  the  Gazette  of  India  that  any 
portion  of  British  territory  has  been  ceded  to  any  native 
state,  prince  or  ruler,  shall  be  conclusive  proof  that  a 
valid  cession  of  such  territory  took  place  at  the  date 
mentioned  in  such  notification  {k). 

114.  The  court  may  presume  the  existence  of  any  fact 
which  it  thinks  likely  to  have  happened,  regard  being 
had  to  the  common  course  of  natural  events,  human 
conduct,  and  public  and  private  business,  in  their  relation 
to  the  facts  of  the  particular  case  {1). 

Illustrations. 

The  court  may  presume — 

(a.)  That  a man  who  is  in  possession  of  stolen  goods  soon  after 
the  theft  is  either  the  thief  or  has  received  the  goods  knowing  them 
to  be  stolen,  unless  he  can  account  for  his  possession ; 

(&.)  That  an  accomplice  is  unworthy  of  credit,  unless  he  is  cor- 
roborated in  material  particulars ; 

(c.)  That  a bill  of  exchange,  accepted  or  endorsed,  was  accepted 
or  endorsed  for  good  consideration ; 

(<?.)  That  a thing  or  state  of  things  which  has  been  shown  to  be  in 
existence  within  a period  shorter  than  that  within  which  such  things 
or  states  of  things  usually  cease  to  exist,  is  still  in  existence ; 


{li)  Damodar  Gordhar  v.  Ganesh Bevrani,  10  Bom. H.  C.  37. 

(1)  R.  V.  Lnckmee  Pershad,  19  Cal.  W.  K.  (Cr.)  43  ; R.  v. 
Sudhu  Mundul,  22  Cal.  W.  K.  (Cr.)  69. 
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(e.)  That  judicial  and  official  acta  have  been  regularly  ner- 
forraed;  '■ 

(/)  That  the  common  course  of  business  has  been  followed  in 
particular  cases  ; 

(ff.)  That  evidence  which  could  be  and  is  not  produced  would,  if 
produced,  be  unfavourable  to  the  person  who  withholds  it ; 

(/i.)  That  if  a man  refuses  to  answer  a question  which  he  is  not 
compelled  to  answer  by  law,  the  answer,  if  given,  would  be  un- 
favourable to  him ; 

(i.)  That  when  a document  creating  an  obligation  is  in  the  hands 
of  the  obligor,  the  obligation  has  been  discharged. 

But  the  court  shall  also  have  regard  to  such  facts  as  the  follow- 
ing, in  considering  whether  such  maxims  do  or  do  not  apply  to  the 
particular  case  before  them  : — 

As  to  illustration  (a) — A shop-keeper  has  in  his  till  a marked 
rupee  soon  after  it  was  stolen,  and  cannot  account  for  its  possession 
specifically,  but  is  continually  receiving  rupees  in  the  course  of  his 
business : i 

As  to  illustration  (J)— A crime  is  committed  by  several  persons.  ^ 
A,  B and  C,  three  of  the  criminals,  are  captured  on  the  spot  and  ^ 

kept  apart  from  each  other.  Each  gives  an  account  of  the  crime  "V 

implicating  D,  and  the  accounts  corroborate  each  other  in  such  a 
manner  as  to  render  previous  concert  highly  improbable  : 3 

As  to  illustration  (c) — A,  the  drawer  of  a bill  of  exchange,  was  ^ 
a man  of  business.  B,  the  acceptor,  was  a young  and  ignorant 
person,  completely  under  A’s  influence  : ^ 

As  to  illustration  — It  is  proved  that  a river  ran  in  a certain 

course  flve  years  ago,  but  it  is  known  that  there  have  been  floods 
since  that  time  which  might  change  its  course : % 

As  to  illustration  (e) — A judicial  act,  the  regularity  of  which  is  • 
in  question,  was  performed  under  exceptional  circumstances  : 

As  to  illustration  (/) — The  question  is  whether  a letter  was  . 
received.  It  is  shown  to  have  been  posted,  but  the  usual  course  of  ^ 
the  post  was  interrupted  by  disturbances  : 

As  to  illustration  (g) — A man  refuses  to  produce  a document 
which  would  bear  on  a contract  of  small  importance  on  which  he  is 
sued,  but  which  might  also  injure  the  feelings  and  reputation  of  his 
family : 

As  to  illustration  (7i) — A man  refuses  to  answer  a question  which 
he  is  not  compelled  by  law  to  answer,  but  the  answer  to  it  might 
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cause  loss  to  him  in  matters  unconnected  with  the  matter  in  relation 
to  which  it  is  asked  : 

As  to  illustration  (i)— A bond  is  in  possession  of  the  obligor,  hut 
the  circumstances  of  the  case  are  such  that  he  may  have  stolen  it. 


CHAPTER  yni. 

ESTOPPEL. 

115.  When  one  person  has,  by  his  declaration,  act  or 
omission,  intentionally  caused  or  permitted  another  person 
to  believe  a thing  to  be  true  and  to  act  upon  such  belief, 
neither  he  nor  his  representative  shall  he  allowed  in  any 
suit  or  proceeding  between  himself  and  such  person  or 
his  representative  to  deny  the  truth  of  that  thing. 

Illustration. 

A intentionally  and  falsely  leads  B to  believe  that  certain  land 
belongs  to  A,  and  thereby  induces  B to  buy  and  pay  for  it. 

The  land  afterwards  becomes  the  property  of  A,  and  A seeks  to 
set  aside  the  sale  on  the  ground  that,  at  the  time  of  the  sale,  he  had 
no  title.  He  must  not  be  allowed  to  prove  his  want  of  title. 

116.  No  tenant  of  immoveable  property,  or  person 
claiming  through  such  tenant,  shall,  during  the  con- 
tinuance of  the  tenancy,  be  permitted  to  deny  that  the 
landlord  of  such  tenant  had,  at  the  beginning  of  the 
tenancy,  a title  to  such  immoveable  property;  and  no 
person  who  came  upon  any  immoveable  property  by  the 
licence  of  the  person  in  possession  thereof,  shall  be  per- 
mitted to  deny  that  .such  person  had  a title  to  such 
possession  at  the  time  when  such  licence  was  given. 

117.  No  acceptor  of  a hill  of  exchange  shall  be  per- 
mitted to  deny  that  the  drawer  had  authority  to  draw 
such  bill  or  to  endorse  it;  nor  shall  any  bailee  or  licensee 
be  permitted  to  deny  that  his  bailor  or  licensor  had,  at 
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the  time  when  the  bailment  or  licence  commenced,  autho- 
itj  to  make  such  bailment  or  grant  such  licence. 

Explanation  (1).— The  acceptor  of  a bill  of  exchange  may  deny 
that  the  bill  was  really  drawn  by  the  person  by  whom  it  purports  to 
have  been  drawn. 

ExplanaUon  (2),— If  a bailee  delivers  the  goods  bailed  to  a 
person  other  than  the  bailor,  he  may  prove  that  such  person  had  a 
right  to  them  as  against  the  bailor. 


^ ExplanaUon.~A  lunatic  is  not  incompetent  to  testify  unless  he 
IS  prevented  by  his  lunacy  from  understanding  the  questions  put  to 
him  and  giving  rational  answers  to  them. 

119.  A witness  who  is  unable  to  speak  may  give  his 
evidence  in  any  other  manner  in  which  he  can  make  it 
intelligible,  as  by  writing  or  by  signs ; but  such  writing 
must  be  written  and  the  signs  made  in  open  court.  Evi- 
dence so  given  shall  be  deemed  to  be  oral  evidence. 

120.  In  all  civil  proceedings  the  parties  to  the  suit, 
and  the  husband  or  wife  of  any  party  to  the  suit,  shall  be 
competent  witnesses.  In  criminal  proceedings  against 
any  person,  the  husband  or  wife  of  such  person  respec- 
tively shall  be  a competent  witness. 

121.  No  judge  or  magistrate  shall,  except  upon  the 
special  order  of  some  court  to  which  he  is  subordinate. 


CHAPTER  IX. 


OF  WITNESSES. 


oi  Liio  BctuutJ  Kina  \ ni). 


(m)  R.  V.  Anunto  Chuckerlutty,  22  Cal.  W.  R.  (Cr.)  1. 
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be  compelled  to  answer  any  questions  as  to  his  own  con- 
duct in  court  as  such  judge  or  magistrate,  or  as  to  any- 
thing which  came  to  his  knowledge  in  court  as  such 
judge  or  magistrate  ; but  he  may  be  examined  as  to  other 
matters  which  occurred  in  his  presence  whilst  he  was  so 
acting. 

Ulnstrations. 

(a.)  A,  on  his  trial  before  the  Court  of  Session,  says  that  a depo- 
sition "was  improperly  taken  by  B,  the  magistrate.  B cannot  be 
compelled  to  answer  questions  as  to  this,  except  upon  the  special 
order  of  a superior  court. 

(J.)  A is  accused  before  the  Court  of  Session  of  having  given 
false  evidence  before  B,  a magistrate.  B cannot  be  asked  what  A 
said,  except  upon  the  special  order  of  the  superior  court. 

(c.)  A is  accused  before  the  Court  of  Session  of  attempting  to 
murder  a police  officer  whilst  on  his  trial  before  B,  a sessions  judge. 
B may  be  examined  as  to  what  occurred. 

122.  No  person  who  is  or  has  been  manded,  shall  be 
compelled  to  disclose  any  communication  made  to  him 
during  marriage  by  any  person  to  whom  he  is  or  has 
been  married ; nor  shall  he  be  permitted  to  disclose  any 
such  communication,  unless  the  person  who  made  it,  or 
his  representative  in  interest,  consents,  except  in  suits 
between  married  persons,  or  proceedings  in  which  one 
married  person  is  prosecuted  for  any  crime  committed 
against  the  other. 

123.  No  one  shall  be  permitted  to  give  any  evidence 
derived  from  unpublished  official  records  relating  to  any 
affairs  of  state,  except  with  the  permission  of  the  officer 
at  the  head  of  the  department  concerned,  who  shall  give 
or  withhold  such  permission  as  he  thinks  fit. 

124.  No  public  officer  shall  be  compelled  to  disclose 
communications  made  to  him  in  official  confidence,  when 
he  considers  that  the  public  interests  would  suffer  by  the 
disclosure. 

125.  No  magistrate  or  police  officer  shall  be  compelled 
to  say  whence  he  got  any  information  as  to  the  com- 
mission of  any  offence. 
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126.  No  barrister,  attorney,  pleader,  or  vakil,  shall  at 
any  time  be  permitted,  unless  with  his  client’s  express 
consent,  to  disclose  any  communication  made  to  him  in 
the  course  and  for  the  purpose  of  his  employment  as  such 
barrister,  pleader,  attorney  or  vakil,  by  or  on  behalf  of 
his  client,  or  to  state  the  contents  or  condition  of  any 
document  with  which  he  has  become  acquainted  in  the 
course  and  for  the  purpose  of  his  professional  employment, 
or  to  disclose  any  advice  given  by  him  to  his  client  in 
the  course  and  for  the  purpose  of  such  employment : 

Provided  that  nothing  in  this  section  shall  protect  from 
disclosure — 

(1)  Any  such  communication  made  in  furtherance  of 

any  [illegal  (7^)]  purpose  ; 

(2)  Any  fact  observed  by  any  barrister,  pleader, 

attorney,  or  vakil,  in  the  course  of  his  employ- 
ment as  such,  showing  that  any  crime  or  fraud 
has  been  committed  since  the  commencement 
of  his  employment. 

It  is  immaterial  whether  the  attention  of  such  barrister, 
[pleader  (w),]  attorney  or  vakil  was  or  was  not  directed 
to  such  fact  by  or  on  behalf  of  his  client. 

Explanation. — The  obligation  stated  in  this  section  continues 
after  the  employment  has  ceased. 

Elustrations. 

{a.)  A,  a client,  says  to  B,  an  attorney,  “ I have  committed  forgery 
and  I wish  you  to  defend  me.” 

As  the  defence  of  a man  known  to  he  guilty  is  not  a criminal 
purpose,  this  communication  is  protected  from  disclosure. 

( J.)  A,  a client,  says  to  B,  an  attorney,  “ I wish  to  obtain  pos- 
session of  property  by  the  nse  of  a forged  deed,  on  which  I request 
you  to.  sue.” 

This  communication,  being  made  in  furtherance  of  a criminal 
purpose,  is  not  protected  from  disclosure. 

(c.)  A,  being  charged  with  embezzlement,  retains  B,  an  attorney, 
to  defend  him.  In  the  course  of  the  proceedings,  B observes  that 
an  entry  has  been  made  in  A’s  account  book  charging  A with  the 


(ii)  See  Act  XVm.  of  1872,  Section  10. 


NO.  I.  OF  1872. 


691 


snm  said  to  have  been  embezzled,  which  entry  was  not  in  the  hook 
at  the  commencement  of  his  employment. 

This  being  a fact  observ'ed  by  B in  the  course  of  his  employment 
showing  that  a fraud  has  been  committed  since  the  commencement 
of  the  proceedings,  it  is  not  protected  from  disclosure. 

127.  The  provisions  of  section  one  hundred  and  twenty- 
six  shall  apply  to  interpreters,  and  the  clerks  or  servants 
of  barristers,  pleaders,  attorneys  and  vakils. 

128.  If  any  party  to  a suit  gives  evidence  therein  at 
his  own  instance  or  otherwise,  he  shall  not  he  deemed  to 
have  consented  thereby  to  such  disclosure  as  is  men- 
tioned in  section  one  hundred  and  twenty-six ; and  if  any 
party  to  a suit  or  proceeding  calls  any  such  barrister, 
[pleader  (o),]  attorney  or  vakil  as  a witness,  he  shall  be 
deemed  to  have  consented  to  such  disclosure  only  if  he 
questions  such  barrister,  [pleader  (o),]  attorney  or  vakil 
on  matters  which,  but  for  such  question,  he  would  not  be 
at  liberty  to  disclose. 

129.  No  one  shall  be  compelled  to  disclose  to  the  court 
any  confidential  communication  which  has  taken  place 
between  him  and  his  legal  professional  adviser,  unless  he 
ofiers  himself  as  a witness,  in  which  case  he  may  be  com- 
pelled to  disclose  any  such  communications  as  may  appear 
to  the  court  necessary  to  be  known  in  order  to  explain 
any  evidence  which  he  has  given,  but  no  others. 

130.  No  witness  who  is  not  a party  to  a suit  shall  be 
compelled  to  produce  his  title-deeds  to  any  property,  or 
any  document  in  virtue  of  which  he  holds  any  property 
as  pledgee  or  mortgagee,  or  any  document  the  production 
of  which  might  tend  to  criminate  him,  unless  he  has 
agreed  in  writing  to  produce  them  with  the  person  seek- 
ing the  production  of  such  deeds  or  some  person  through 
whom  he  claims. 

131.  No  one  shall  be  compelled  to  produce  documents 
in  his  possession,  which  any  other  person  would  be  entitled 


(o)  Added  by  Act  XVIII.  of  1872. 


692 


THE  INDIAN  EVIDENCE  ACT, 

to  refuse  to  produce  if  they  were  in  his  possession,  unless 
such  last-mentioned  person  consents  to  their  production. 

132.  A witness  shall  not  be  excused  from  answering 
any  question  as  to  any  matter  relevant  to  the  matter  in 
issue  in  any  suit  or  in  any  civil  or  criminal  proceeding, 
the  ground  that  the  answer  to  such  question  will 
criminate,  or  may  tend,  directly  or  indirectly,  to  criminate 
such  witness,  or  that  it  will  expose,  or  tend,  directly  or 
indirectly,  to  expose  such  witness  to  a penalty  or  for- 
feiture of  any  kind ; 

Provided  that  no  such  answer,  which  a witness  shall 
be  compelled  to  give,  shall  subject  him  to  any  arrest  or 
prosecution,  or  be  proved  against  him  in  any  criminal 
Proceeding,  except  a prosecution  for  giving  false  evidence 
by  such  answer. 


133.  An  accomplice  shall  he  a competent  witness 
against  an  accused  person ; and  a conviction  is  not  illegal 
merely  because  it  proceeds  upon  the  uncorroborated  testi- 
mony of  an  accomplice  {p). 

134.  No  particular  number  of  witnesses  shall  in  any 
case  be  required  for  the  proof  of  any  fact. 


CHAPTER  X. 

OF  THE  EXAMINATION  OF  WITNESSES. 

135.  The  order  in  which  witnesses  are  produced  and 
examined  shall  be  regulated  by  the  law  and  practice  for 
the  time  being  relating  to  civil  and  criminal  procedure 
respectively,  and,  in  the  absence  of  any  such  law,  by  the 
discretion  of  the  court. 


{p)  R.  V.  MoTiesh  Biswas,  10  B.  L.  R,  (Cr.  Ap,)  456 ; R.  v. 
Lnchmee  Pershad,  19  Cal.  W.  R.  (Cr.)  43  ; R.  v.  Xoa,  19  Cal. 
W.  R.  (Cr.)  48;  R.  v.  Udhan,  Bind,  19  Cal.  W.  R.  (Cr.)  18. 
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136.  When  either  party  proposes  to  give  evidence  of 
any  fact,  the  judge  may  ask  the  party  proposing  to  give 
the  evidence  in  what  manner  the  alleged  fact,  if  proved, 
would  be  relevant;  and  the  judge  shall  admit  the  evi- 
dence if  he  thinks  that  the  fact,  if  proved,  would  be 
relevant,  and  not  otherwise. 

If  the  fact  proposed  to  be  proved  is  one  of  which 
evidence  is  admissible  only  upon  proof  of  some  other  fact, 
such  last-mentioned  fact  must  be  proved  before  evidence 
is  given  of  the  fact  first  mentioned,  unless  the  party 
undertakes  to  give  proof  of  such  fact,  and  the  court  is 
satisfied  with  such  undertaking. 

If  the  relevancy  of  one  alleged  fact  depends  upon 
another  alleged  fact  being  first  proved,  the  judge  may,  in 
his  discretion,  either  permit  evidence  of  the  first  fact  to 
be^  given  before  the  second  fact  is  proved,  or  require 
evidence  to  be  given  of  the  second  fact  before  evidence 
is  given  of  the  first  fact. 

Illustrations. 

(a.)  It  is  proposed  to  prove  a statement  about  a relevant  fact 
by  a person  alleged  to  be  dead,  which  statement  is  relevant  under 
section  thirty-two. 

The  fact  that  the  person  is  dead  must  be  proved  by  the  person 
proposing  to  prove  the  statement  before  evidence  is  given  of  the 
statement,  * 

(J.)  It  is  proposed  to  prove  by  a copy  the  contents  of  a document 
said  to  be  lost. 

The  fact  that  the  original  is  lost  must  be  proved  by  the  person 
proposing  to  produce  the  copy  before  the  copy  is  produced. 

(c.)  A is  accused  of  receiving  stolen  property  knowing  it  to  have 
been  stolen. 

It  is  proposed  to  prove  that  he  denied  the  possession  of  the  pro- 
perty. 

The  relevancy  of  the  denial  depends  on  the  identity  of  the  pro- 
perty, The  court  may,  in  its  discretion,  either  require  the  property 
to  be  identified  before  the  denial  of  the  possession  is  proved,  or 
permit  the  denial  of  the  possession  to  be  proved  before  the  property 
is  identified. 

(<Z.)  It  is  proposed  to  prove  a fact  (A)  which  is  said  to  have  been 
the  cause  or  effect  of  a fact  in  issue.  There  are  several  intermediate 
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facts  (B,  C and  D)  which  must  be  shown  to  exist  before  the  fact  A 
can  be  regarded  as  the  cause  or  effect  of  the  fact  in  issue.  The 
court  may  either  permit  A to  be  proved  before  B,  C or  D is  proved, 
or  may  require  proof  of  B,  C and  D before  permitting  proof  of  A, 

137.  The  examination  of  a witness  by  the  party  who 
calls  him  shall  be  called  his  exami nation-in-chief. 

The  examination  of  a witness  by  the  adverse  party 
shall  be  called  his  cross-examination. 

The  examination  of  a witness,  subsequent  to  the  cross- 
examination,  by  the  party  who  called  him,  shall  be  called 
his  re-examination. 

138.  Witnesses  shall  be  first  examined-in-chief,  then 
(if  the  adverse  party  so  desires)  cross-examined,  then  (if 
the  party  calling  him  so  desires)  re-examined. 

The  examination  and  cross-examination  must  relate  to 
relevant  facts,  but  the  cross-examination  need  not  be 
confined  to  the  facts  to  which  the  witness  testified  on  his 
examination-iu-chief. 

The  re-examination  shall  be  directed  to  the  explanation 
of  matters  referred  to  in  cross-examination  ; and  if  new 
matter  is,  by  permission  of  the  court,  introduced  in  re- 
examination, the  adverse  party  may  further  cross-examine 
upon  that  matter. 

139.  A person  summoned  to  produce  a document  does 
not  become  a witness  by  the  mere  fact  that  he  produces 
it,  and  cannot  be  cross-examined  unless  and  until  he  is 
called  as  a witness. 

140.  Witnesses  to  character  may  be  cross-examined 
and  re-examined. 

141.  Any  question  suggesting  the  answer  which  the 
person  putting  it  wishes  or  expects  to  receive,  is  called 
a leading  question. 

142.  Leading  questions  must  not,  if  objected  to  by  the 
adverse  party,  be  asked  in  an  examination-in-chief,  or  in 
a re-examination,  except  with  the  permission  of  the  court.. 
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The  court  shall  permit  leading  questions  as  to  matters 
which  are  introductoiy  or  undisputed,  or  which  have,  in 
its  opinion,  been  already  sufficiently  proved. 

143.  Leading  questions  may  be  asked  in  cross-exami- 
nation. 

144.  Any  witness  may  be  asked,  whilst  under  exami- 
nation, whether  any  contract,  grant,  or  other  disposition 
of  property,  as  to  which  he  is  giving  evidence,  was  not 
contained  in  a document,  and  if  he  says  that  it  was,  or 
if  he  is  about  to  make  any  statement  as  to  the  contents 
of  any  document,  which,  in  the  opinion  of  the  court,  ought 
to  be  produced,  the  adverse  party  may  object  to  such  evi- 
dence being  given  until  such  document  is  produced,  or 
until  facts  have  been  proved  which  entitle  the  party  who 
called  the  witness  to  give  secondary  evidence  of  it. 

Explanation. — A witness  may  give  oral  evidence  of  statements 
made  by  other  persons  about  the  contents  of  documents,  if  such 
statements  are  in  themselves  relevant  facts. 

^ Illustration. 

The  question  is,  whether  A assaulted  B. 

C deposes  that  he  heard  A say  to  D,  “ B wrote  a letter  accusing 
me  of  theft,  and  I will  be  revenged  on  him.”  This  statement  is 
relevant,  as  showing  A’s  motive  for  the  assault,  and  evidence  may 
be  given  of  it,  though  no  other  evidence  is  given  about  the  letter. 

145.  A witness  may  be  cross-examined  as  to  previous 

statements  made  by  him  in  writing  or  reduced  into  writing 
and  relevant  to  matters  in  question  without  such  writing 
being  shown  to  him,  or  being  proved;  but  if  it  is  intended 
to  contradict  him  by  the  wi'iting,  his  attention  must, 
before  the  writing  can  be  proved,  be  called  to  those  parts 
of  it  which  are  to  be  used  for  the  purpose  of  contradicting 
him.  ° 

146.  When  a witness  is  cross-examined,  he  may,  in 
addition  to  the  questions  hereinbefore  referred  to,  be 
asked  any  questions  which  tend 

(1)  To  test  his  veracity; 

(2)  To  discover  who  he  is  and  what  is  his  position  in 

life,  or 
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(3)  To  shake  his  credit,  by  injuring  his  character, 
although  the  answer  to  such  questions  might 
tend,  directly  or  indirectly,  to  criminate  him,  or 
might  expose  or  tend,  directly  or  indirectly,  to 
expose  him  to  a penalty  or  forfeiture. 

147.  If  any  such  question  relates  to  a matter  relevant 
to  the  suit  or  proceeding,  the  provisions  of  section  one 
hundred  and  thirty-two  shall  apply  thereto. 

148.  If  any  such  question  relates  to  a matter  not  rele- 
vant to  the  suit  or  proceeding,  except  in  so  far  as  it 
alFects  the  credit  of  the  witness  by  injuring  his  character, 
the  court  shall  decide  whether  or  not  the  witness  shall 
be  compelled  to  answer  it,  and  may,  if  it  thinks  fit,  warn 
the  witness  that  he  is  not  obliged  to  answer  it.  In  exer- 
cising its  discretion,  the  court  shall  have  regard  to  the 
following  considerations : — 

(1.)  Such  questions  are  proper  if  they  are  of  such  a 
nature  that  the  truth  of  the  imputation  conveyed 
by  them  would  seriously  affect  the  opinion  of 
the  court  as  to  the  credibility  of  the  witness  on 
the  matter  to  which  he  testifies. 

(2.)  Such  questions  are  improper  if  the  imputation 
which  they  convey  relates  to  matters  so  remote 
in  time,  or  of  such  a character,  that  the  truth 
of  the  imputation  would  not  affect,  or  would 
affect  in  a slight  degree,  the  opinion  of  the 
court  as  to  the  credibility  of  the  witness  on  the 
matter  to  which  he  testifies. 

(3.)  Such  questions  are  improper  if  there  is  a great 
disproportion  between  the  importance  of  the 
imputation  made  against  the  witness’s  character 
and  the  importance  of  his  evidence. 

(4.)  The  court  may,  if  it  sees  fit,  draw,  from  the 
witness’s  refusal  to  answer,  the  inference  that 
the  answer,  if  given,  would  be  unfavourable. 

149.  No  such  question  as  is  referred  to  in  section  one 
hundred  and  forty-eight  ought  to  be  asked,  unless  the 
person  asking  it  has  reasonable  grounds  for  thinking  that 
the  imputation  which  it  conveys  is  well  founded. 
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Illustrations. 

(a.)  A barrister  is  instructed  by  an  attorney  or  vakil  that  an  im- 
portant witness  is  a dacoit.  This  is  a reasonable  ground  for  askino- 
the  witness  whether  he  is  a dacoit. 

p.)  A pleader  is  informed  by  a person  in  court  that  an  important 
wi  ness  is  a dacoit.  The  informant,  on  being  questioned  by  the 
pleader,  gives  satisfactory  reasons  for  his  statement.  This  is  a 
reasonable  ground  for  asking  the  witness  whether  he  is  a dacoit. 

(.0.)  witness,  of  whom  nothing  whatever  is  known,  is  asked 
at  random  whether  he  is  a dacoit.  There  are  here  no  reasonable 
grounds  for  the  question. 

(A)  A witness,  of  whom  nothing  whateyer  is  known,  being  ques- 
honed  as  to  his  mode  of  life  and  means  of  living,  gives  unsatisfactory 

swers.  This  may  be  a reasonable  gronnd  for  asking  him  if  he  is 
a dacoit. 

150.  If  the  court  is  of  opinion  that  any  such  Question 
was  asked  without  reasonable  grounds,  h may,  if  it  was 
asked  by  any  barrister,  pleader,  vakil  or  attorney,  report 

autboiity  to  which  such  barrister,  pleader,  vakil  or  attor- 
ney IS  subject  in  the  exercise  of  his  profession. 

forbid  any  questions  or  inquiries 
hich  It  regards  as  indecent  or  scandalous,  although  such 
questions  or  inquiries  may  have  some  bearing ^on  the 

iis^e  Tr  they  relate  to  facts  in 

ssue,  01  to  matters  necessary  to  be  known  in  order  to 

determine  whether  or  not  the  facts  in  issue  existed. 

tolf  tn  shall  forbid  any  question  which  appears 

IroLr  in  1-1  to  or  which,  thLgh*^ 

in  fora  * ^ wears  to  the  court  needlessly  offensive 

153.  When  a witness  has  been  asked  and  has  answered 
any  question  which  is  relevant  to  the  inquiry  only  in  so 

no  evidenTe  ^ character, 

UO  evidence  shall  be  given  to  contradict  him  - but  if  1ip 

an,wor»  falsely  ),o  may  afterwards  be  oLWed  i th 
giving  false  evidence. 

1*. 


II  II 


698 


THE  INDIAN  EVIDENCE  ACT, 


Exception  1. — If  a witness  is  asked  whether  he  has  been  pre- 
viously convicted  of  any  crime  and  denies  it,  evidence  may  he  given 
of  his  previous  conviction. 

Exception  2.— If  a witness  is  asked  any  question  tending  to 
impeach  his  impartiality,  and  answers  it  by  denying  the  facts 
suggested,  he  may  be  contradicted. 

Illustrations. 

(^i.)  A claim  against  an  underwriter  is  resisted  on  the  ground  of 
fraud. 

The  claimant  is  asked  whether,  in  a former  transaction,  he  had 
not  made  a fraudulent  claim.  He  denies  it. 

Evidence  is  offered  to  show  that  he  did  make  such  a claim. 

The  evidence  is  inadmissible. 

(5.)  A witness  is  asked  whether  he  was  not  dismissed  from  a 
situation  for  dishonesty.  He  denies  it. 

Evidence  is  offered  to  show  that  he  was  dismissed  for  dishonesty. 

The  evidence  is  not  admissible. 

(c.)  A affirms  that  on  a certain  day  he  saw  B at  Lahore. 

A is  asked  whether  he  himself  was  not  on  that  day  at  Calcutta. 
He  denies  it. 

Evidence  is  offered  to  show  that  A was  on  that  day  at  Calcutta. 

The  evidence  is  admissible,  not  as  contradicting  A on  a fact 
wffiich  affects  his  credit,  but  as  contradicting  the  alleged  fact  that 
B was  seen  on  the  day  in  question  in  Lahore. 

In  each  of  these  cases  the  witness  might,  if  his  denial  was  false, 
be  charged  with  giving  false  evidence. 

(<?.)  A is  asked  whether  his  family  has  not  had  a blood  feud  with 
the  family  of  B against  whom  he  gives  evidence. 

He  denies  it.  He  may  be  contradicted  on  the  ground  that  the 
question  tends  to  impeach  his  impartiality. 

' 154.  The  court  may,  in  its  discretion,  permit  the  person 

■who  calls  a witness  to  put  any  questions  to  him  which 
might  he  put  in  cross-examination  by  the  adverse  party. 

155.  The  credit  of  a witness  may  be  impeached  in  the 
following  ways  by  the  adverse  party,  or,  with  the  consent 
of  the  court,  by  the  party  who  calls  him  : — 

(1.)  By  the  evidence  of  persons  who  testify  that  they, 
from  their  knowledge  of  the  witness,  believe 
him  to  be  unworthy  of  credit ; 
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(2.)  By  proof  that  the  witness  has  been  bribed  or  has 
accepted  the  offer  of  a bribe,  or  has  received 
any  other  corrupt  inducement  to  give  his  evi- 
dence ; 

(3.)  By  proof  of  former  statements  inconsistent  with 
any  part  of  his  evidence  which  is  liable  to  be 
contradicted ; 

(4.)  Wlien  a man  is  prosecuted  for  rape  or  an  attempt 
to  ravish,  it  may  be  shown  that  the  prosecutrix 
was  of  generally  immoral  character. 

Explanation. — A witness  declaring  another  witness  to  be  un- 
worthy of  credit  may  not,  upon  his  examination >in-chief,  give 
reasons  for  his  belief,  but  he  may  be  asked  his  reasons  in  cross- 
examination,  and  the  answers  which  he  gives  cannot  be  contradicted, 
though,  if  they  are  false,  he  may  afterwards  be  charged  with  giving 
false  evidence. 

lllusti'ations. 

(a.)  A sues  B for  the  price  of  goods  sold  and  delivered  to  B. 

C says  that  he  delivered  the  goods  to  B. 

Evidence  is  offered  to  show  that,  on  a previous  occasion,  he  said 
that  he  had  not  delivered  the  goods  to  B. 

The  evidence  is  admissible. 

(&.)  A is  indicted  for  the  murder  of  B, 

C says  that  B,  when  dying,  declared  that  A had  given  B the 
wound  of  which  he  died. 

Evidence  is  offered  to  show  that,  on  a previous  occasion,  C said 
that  the  wound  was  not  given  by  A or  in  his  presence. 

The  evidence  is  admissible. 

156.  When  a witness  ■whom  it  is  intended  to  corroborate 
gives  evidence  of  any  relevant  fact,  he  may  be  questioned 
as  to  any  other  circumstances  which  he  observed  at  or 
near  to  the  time  or  place  at  which  such  relevant  fact 
occurred,  if  the  court  is  of  opinion  that  such  circum- 
stances, if  proved,  would  corroborate  the  testimony  of 
the  witness  as  to  the  relevant  fact  which  he  testifies. 

Illustration. 

A,  an  accomplice,  gives  an  account  of  a robbery  in  which  he  took 
part,  lie  describes  various  incidents  unconnected  with  the  robberv 
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which  occurred  on  his  way  to  and  from  the  place  where  it  was 
committed. 

Independent  evidence  of  these  facts  may  be  given  in  order  to 
corroborate  his  evidence  as  to  the  robbery  itself. 

157.  In  order  to  corroborate  the  testimony  of  a witness, 
any  former  statement  made  by  such  witness  relating  to 
the  same  fact,  at  or  about  the  time  when  the  fact  took 
place,  or  before  any  authority  legally  competent  to  inves- 
tigate the  fact,  may  be  proved. 

158.  Whenever  any  statement,  relevant  under  section 
thirty-two  or  thirty-three,  is  proved,  all  matters  may  be 
proved,  either  in  order  to  contradict  or  to  corroborate  it, 
or  in  order  to  impeach  or  confirm  the  credit  of  the  person 
by  whom  it  was  made,  which  might  have  been  proved 
if  that  person  had  been  called  as  a witness,  and  had 
denied  upon  cross-examination  the  truth  of  the  matter 
suggested. 

_ 159.  A witness  may,  while  under  examination,  refresh 
his  memory  by  referring  to  any  writing  made  by  himself 
at  the  time  of  the  transaction  concerning  which  he  is 
questioned,  or  so  soon  afterwards  that  the  court  considers 
it  likely  that  the  transaction  was  at  that  time  fresh  in 
his  memory. 

The  witness  may  also  refer  to  any  such  writing  made 
by  any  other  person,  and  read  by  the  witness  within  the 
time  aforesaid,  if  when  he  read  it  he  knew  it  to  be 
correct. 

Whenever  a witness  may  refresh  his  memory  by 
reference  to  any  document,  he  may,  with  the  permission 
of  the  court,  refer  to  a copy  of  such  document : provided 
the  court  be  satisfied  that  there  is  sufiicient  reason  for  the 
non-production  of  the  original. 

An  expert  may  refresh  his  memory  by  reference  to 
professional  treatises. 

160.  A witness  may  also  testify  to  facts  mentioned  in 
any  such  document  as  is  mentioned  vo.  section  owq  hundred 
and  fifty-nine,  although  he  has  no  specific  recollection  of 
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the  facts  tliemselves,  if  he  is  sure  that  the  facts  were 
correctly  recorded  in  the  document. 

Ilhistratio7i. 

A book-keeper  may  testify  to  facts  recorded  by  him  in  books 
regularly  kept  in  the  course  of  business,  if  he  knows  that  the  books 
were  correctly  kept,  although  he  has  forgotten  the  particular  trans- 
actions entered. 


161.  Any  writing  referred  to  under  the  provisions  of 
the  two  last  preceding  sections  must  he  produced  and 
shown  to  the  adverse  party  if  he  requires  it ; such  party 
may,  if  he  pleases,  cross-examine  the  witness  thereupon. 

162.  A witness  summoned  to  produce  a document  shall, 
if  it  is  in  his  possession  or  power,  bring  it  to  court,  not- 
withstanding any  objection  which  there  may  be  to  its 
production  or  to  its  admissibility.  The  validity  of  any 
such  objection  shall  be  decided  on  by  the  court. 

The  court,  if  it  sees  fit,  may  inspect  the  document, 
uuless  it  refers  to  matters  of  state,  or  take  other  evidence 
to  enable  it  to  determine  on  its  admissibility. 

If  for  such  a purpose  it  is  necessary  to  cause  any  docu- 
ment to  be  translated,  the  court  may,  if  it  thinks  fit,  direct 
the  translator  to  keep  the  contents  secret,  unless  the  docu- 
ment is  to  be  given  in  evidence : and  if  the  interpreter 
disobeys  such  direction,  he  shall  be  held  to  have  com- 
mitted an  offence  under  section  one  hundred  and  sixty- 
six  of  the  Indian  Penal  Code. 

163.  When  a party  calls  for  a document  which  he  has 
given  the  other  party  notice  to  produce,  and  such  docu- 
ment is  produced  and  inspected  by  the  party  calling  for 
its  production,  he  is  bound  to  give  it  as  evidence  if  the 
party  producing  it  requires  him  to  do  so. 

164.  When  a party  refuses  to  produce  a document 
which  he  has  had  notice  to  produce,  he  cannot  afterwards 
use  the  document  as  evidence  without  the  consent  of  the 
other  party  or  tlie  order  of  the  court. 
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Illustration. 

A sues  B on  an  agreement  and  gives  B notice  to  produce  it.  At 
the  trial,  A calls  for  the  document  and  B refuses  to  produce  it.  A 
gives  secondary  evidence  of  its  contents.  B seeks  to  produce  the 
document  itself  to  contradict  the  secondary  evidence  given  by  A,  or 
in  order  to  show  that  the  agreement  is  not  stamped.  He  cannot 
do  so. 

165.  The  judge  may,  in  order  to  discover  or  to  obtain 
j)roper  proof  of  relevant  facts,  ask  any  question  he  pleases, 
in  any  form,  at  any  time,  of  any  witness,  or  of  the  parties, 
about  any  fact  relevant  or  irrelevant ; and  may  order  the 
production  of  any  document  or  thing : and  neither  the 
parties  nor  their  agents  shall  be  entitled  to  make  any 
objection  to  any  such  question  or  order,  nor,  without  the 
leave  of  the  court,  to  cross-examine  any  witness  upon 
any  answer  given  in  reply  to  any  such  question  : 

Provided,  that  the  judgment  must  be  based  upon  facts 
declared  by  this  act  to  be  relevant,  and  duly  proved. 

Provided  also,  that  this  section  shall  not  authorize  any 
judge  to  compel  any  witness  to  answer  any  question,  or 
to  produce  any  document  which  such  witness  would  be 
entitled  to  refuse  to  answer  or  produce  under  sections 
one  hundred  and  twenty-one  to  one  hundred  and  thirty- 
one,  both  inclusive,  if  the  question  were  asked  or  the 
document  were  called  for  by  the  adverse  party;  nor 
shall  the  judge  ask  any  question  which  it  would  be  im- 
proper for  any  other  person  to  ask  under  sections  one 
hundred  and  forty-eight  or  one  hundred  and  forty -nine ; 
nor  shall  he  dispense  with  primary  evidence  of  any  docu- 
ment, except  in  the  cases  hereinbefore  excepted. 

166.  In  cases  tried  by  jury  or  with  assessors,  the  jury 
or  assessors  may  put  any  questions  to  the  witnesses, 
through  or  by  leave  of  the  judge,  which  the  judge  him- 
self might  put  and  which  he  considers  proper. 
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CHAPTER  XI. 

OF  IMPROPER  ADMISSION  AND  REJECTION  OF  EVIDENCE. 

167.  The  improper  admission  or  rejection  of  evidence 
shall  not  be  ground  of  itself  for  a new  trial  or  reversal 
of  any  decision  in  any  case,  if  it  shall  appear  to  the  court, 
before  Avhich  such  objection  is  raised,  that,  independently 
of  the  evidence  objected  to  and  admitted,  there  was  suf- 
ficient evidence  to  justify  the  decision,  or  that,  if  the 
rejected  evidence  had  been  received,  it  ought  not  to  have 
varied  the  decision  {q). 


(</)  H.  V.  JVavroji  DadabJuii,  9 Bom.  H.  C.  358. 
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the  INDIAN  EVIDENCE  ACT 
AMENDMENT  ACT. 

Act  No.  XVIII.  of  1872, 

An  Act  to  amend  the  Indian  Evidence  Act,  1872. 

Whereas  it  is  expedient  to  amend  the  Indian  Evidence 
Act,  1872,  it  is  hereby  enacted  as  follows  : — 

This  act  may  be  called  “ The  Indian  Evidence  Act 
Amendment  Act,  and  it  shall  come  into  force  on  the 
passing  thereof. 

2.  In  section  32  of  the  Indian  Evidence  Act,  1872, 
clauses  5 and  6,  after  the  word  “ relationship,”  the  words 

by  blood,  marriage,  or  adoption”  shall  be  inserted. 

3.  In  section  41  of  the  same  act,  lines  17,  20  and  23, 
after  the  word  “judgment,”  the  words  “ order  or  decree” 
shall  be  inserted. 

4.  In  section  45  of  the  same  act,  line  5,  after  the 
word  “art,”  the  words  “or  in  questions  as  to  identity  or 
handwriting”  shall  be  inserted. 

5.  In  section  57  of  the  same  act,  paragraph  (13),  after 
the  word  “road,”  the  words  “on  land  or  at  sea”  shall 
be  inserted. 

section  66  of  the  same  act,  line  5,  after  the  word 
“ is,”  the  words  “ or  to  his  attorney  or  pleader  ” shall  be 
inserted. 

7.  In  section  91  of  the  same  act,  exception  (2),  after 
the  words  “ under  the  Indian  Succession  Act,”  the  words 
“ admitted  to  probate  in  British  India  ” shall  be  sub- 
stituted. 
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8.  In  section  92  of  the  same  act,  proviso  (1),  for  the 
words  “want  of  failure,”  the  words  “want  or  failure” 
shall  be  substituted. 

9.  In  section  1 08  of  the  same  act,  line  1 , for  the  word 
“when,”  the  words  “provided  that  when”  shall  be  sub- 
stituted ; and  in  the  last  line,  for  the  word  “ on,”  the 
words  “ shifted  to”  shall  be  substituted. 

10.  In  section  126  of  the  same  act,  line  22,  and  in 
section  128  of  the  same  act,  line  6,  after  the  word  “bar- 
rister,” the  word  “ pleader”  shall  be  inserted.  In  section 
126  of  the  same  act,  line  15,  for  the  word  “ criminal,”  the 
■word  “ illegal”  shall  be  substituted. 

11.  In  section  loo  of  the  same  act,  paragi’aph  2,  for 
the  word  “had,”  the  word  “accepted”  shall  be  sub- 
stituted. 

12.  Nothing  in  the  Indian  Evidence  Act,  1872,  shall 
be  deemed  to  affect  Act  No.  XV.  of  1852  (^o  amend  the 
Law  o f Evidence),  section  12. 
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of  trustees  and  cestui  que  trust 
engrossed  deed  tendered  for  execution 
owner  allowing  person  to  deal  with  property  estopped 
from  denying  his  right 

by  conduct  i . . . . . . . ” 

by  acts  of  acknowledgment  . . 

wife  allowing  husband  to  spend  income  of  separate  estate 
cannot  reclaim  it  , 
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by  acquiescence 

in  settlement  cases  . . . . . , 

of  correctness  of  accounts 
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deed 

by  unanswered  letters 
by  agents . . 
by  partners 
by  executors 
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proceedings  in,  how  proved  at  Common  Law  . . 
how  proved  in  Chancery 

Character  : 

witnesses  to,  must  not  state  opinion  . . 
evidence  of,  when  inadmissible  . . ’ * 

actionable,  representations  of,  must  be  in  writing* 
of  witness,  how  impeached  .. 
not  usual  to  cross-examine  witnesses  to 

Charter  Party  : ' - ' • 

cannot  be  varied  by  parol 
mistake  in  date  of,  may  be  proved 
evidence  of  custom  admissible  to  affect  ! ! 


PAGE 
..  323 


..  310 
..  320 


..  100 
..  514 
..  307 
..  461 
. . 404 


..  411 
..  412 
..  428 


Church  Discipline  Act  : 
defendant  competent  witness 

Circumstantial  Evidence.  See  Presumptive  Evidence. 

Civil  Proceeding: 
what  is  a . . 


Colonial  Law: 
how  proved 

Commissions: 
evidence  under 


Communications.  See  Privilege. 

Companies: 
evidence  . ; 
seal  of,  must  be  proved 
bye-laws  of,  &c.,  how  proved 
contracts  by,  how  proved  : ; 

Comparison  : 

of  disputed  handwriting 

Competency: 

of  witnesses  (see  Witnesses') 

Condition  : 

proveable  by  opinion  , . 

Conduct : 

admission  by 
when  evidence  of  guilt 


..  304 
539-548 


..  344 
..  345 

..  .345 

..  369 


. . 356 


..  26 


..  102 

..  247 
..  516 


INDEX. 


713 


Confession: 

when  admissible 

must  be  voluntary  . . 

sufficient  evidence  of  guilt  . . 

principals  and  agents  not  affected  by  each  other’s 


Consideration  : 

for  bill,  when  must  be  proved 
evidence  of  failure  of 
evidence  of  different 
additional,  in  deeds  may  be  proved 


Conspiracy  : 

what  is  relevant  evidence  of. . 


• • 
• • 


Conspiracy  and  Protection  op  Property  Act  : 
parties  to  contract  of  service  competent  witnesses 

Conspirator  : 

effect  of  admission  against  accomplice 

act  of  one  is  act  of  all 

wife  of  one  cannot  give  evidence  for  others 


Construction  : 

of  writings  for  the  judge  .. 

of  phrases  when  for  the  jury 

Contract.  See  also  Extrinsic  Evidence. 
construction  of 

entered  into  hy  letter,  when  complete  . . 

effect  of  misrepresentation  on 

when  evidenced  by  an  account 

by  urban  authorities 

concerning  land  • . . . . . 

specific  performance  of  parol 

by  executors 

of  guarantee  must  be  in  writing 
to  indemnify,  need  not  be  in  writing  . . 
in  consideration  of  marriage . . 
invalidity  of,  proveable  by  extrinsic  evidence 
mercantile,  phraseology  of  . . 
by  corporations 

by  companies  . . . . . . 

not  to  be  performed  within  a year 
for  sale  of  goods  above  £10  . . 
foreign,  mles  for  construing . . , . 

Contractors  : 

joint,  liability  of  . . 

Contradicting  Witness: 

right  of  party,  as  to  Jiis  own  w'itness  . . 
right  of  party,  as  to  opposite  witness  . . 
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..  290 
..  408 
..  408 
..  409 


..  149 


..  42 


..  149 
..  517 

..  48 


..  20 

..  20 


..  20 
..  87 

..  244 
..  253 
..  374 
..  378 
..  380 
..  380 
..  381 
..  382 
..  382 
..  408 
..  429 
..  365 
..  369 
..  383 
..  385 
..  21 


..  391 


..  452 
..  464 
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Conveyance: 
when  presumed 

Conviction  : 

former,  how  proved 

Copies  : 

of  public  document,  when  admissible  . . 
generally,  when  admissible  . . 
of  copies  inadmissible 
even  to  refresh  memory  , , 

Copyright: 
how  proved 

Corporations: 

books  of,  when  evidence 

seal  of,  requires  proof 

contracts  by,  must  be  generally  under  seal 

what  contracts  by,  need  not  be  under  seal 

liability  for  acts  of  agents  . . 

epptracts  -ultra  vires,  effect  of  , ! 

Corpus  Delicti: 

must  be  established  , , 

Counsel: 

communications  to,  when  pinvileged  . . 
when  not 

COUNTEREBIT  COIN  : 

possession  of,  evidence  of  guilt 

Covenant: 

action  for  breach  of,  onus prohandi  in 
Crime  : 

presumption  against 

presumption  against,  shifts  burden  of  proof 


Criminal  Proceeding  : 
what  is  a . . 

defendant  in,  not  a competent  witness 
exceptions  to  this  rule 
burden  of  proof  in  . . 

Criminating  Questions.  See  Privilege. 
Cross-Examination  : 

right  and  object  of . . . . 

leading  questions  may  be  asked  on  , . 
questions  on,  must  not  be  irrelevant  . . 
as  to^  former  statements  in  writing  . ^ 
of  witnesses  to  character 
on  memorandum  used  to  refresh  memory 
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..  320 


..  334 
..  351 
. . 351 
..  363 


..  340 


..  343 
• • 34o 
..  365 
..  366 
..  368 
..  369 


..  68 


..  118 
..  124 
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..  289 


..  71 

..  289 


..  43 
..  40 

42—46 
..  292 


. . 455 
. . 456 
. , 459 
..  464 
..  464 
..  362 
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Custody  : 

of  ancient  documents,  what  is  proper  . . 
whether  proper,  question  for  judge 


PAGE 
1G9— 172 

..  12 


Custom  : 

of  manor,  when  evidence  of  custom  of  another  manor 

of  trade,  how  proved  . . 

not  admissible  to  contradict  writing  . . 

admissible  to  explain  writing  . • 

admissible  to  explain  words  . . 

admissible  to  explain  what  is  lex  loci 

mercantile,  governs  mercantile  contracts 


..  612 
..  612 
426,  432 
..  426 
..  427 
..  428 
..  429 


Date  : 

presumptions  as  to . . . . . . _ . • 

mistakes  in,  when  proveable  by  extrinsic  evidence 

Deaf  and  Dumb  Peeson  ; 
competent  witness  . . 

Death: 

when  presumed  . . 

De  bene  esse  : 

examination  of  witnesses 

Debts  : 

how  taken  out  of  Statute  of  Limitations 


..  80 

..  412 

..  27 

..  94 

..  649 
..  390 


Deceased  Person: 

. declaration  of,  when  inadmissible  , , . . - • 142 

declaration  of,  when  received  as  part  of  res  gestce  . . 146 
evidence  of,  in  matters  of  public  interest  . . 161 — 165 

evidence  of,  in  pedigree  ..  ••  _ 174 — 184 

pauper,  declaration  of,  as  to  birth,  inadmissible  . . 182 

evidence  of,  at  former  trials,  when  receivable  . . 217 — 225 

demand  against  estate  of,  not  proved  by  sole  oath  of 
claimant  , . . . • • • • . . 53 

Declaration  (Dying).  See  Dying  Declaration. 


Declarations  against  Interest: 

when  admissible  . . • • • • • • • • 194 

in  India  in  lifetime  of  declarant  . . . . . . 194 

must  be  against  pecuniary  or  proprietary  interest  . . 196 

distinction  between,  and  declarations  on  business  . . 199 

character  of  declarant  must  be  proved  . . . . 202 

death  of  declarant  when  presumed  . . . . . . 201 

of  person  in  possession  of  property  . . . . . . 204 


Declarations  in  course  of  Duty.  See  Duty. 
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^ocumenty  Extrinsic  Evidence. 

estoppel  by, 

recital  in,  when  estoppel 

contents  of,  may  be  proved  by  admission 

niistakes  in,  when  rectified  . . 

how  avoided  . . . . [ ] 

consideration,  when  proveable  by  extrinsic  evidence 

performance  of,  may  be  proved  by  parol 

error  in  date,  how  proved 

interlineation  in,  how  explained 

may  be  proved  to  be  an  escrow 

• • • • 

Defamation.  See  Lilel,  Slander. 

Dependant  : 

in  civil  suits,  admissible  witness 

in  criminal  proceeding,  not  admissible  witness  ! ! 

Depositions: 

when  admissible  . . 

_ principle  of  inadmissibility  of  !- 

criminal  cases 
statutory  requisites  of 
must  be  taken  in  prisoner’s  presence 
admissible  where  witness  is  ill 
or  unable  to  travel 
must  be  signed  by  magistrate 
should  be  signed,  if  practicable,  by  prisoner 
of  prisoner’s  witnesses 
before  coroners  ..  ..  ” 

in  civil  cases 
in  chancery  - ,, 

before  examiner 

signature  of  examiner  . . , | 

before  chief  clerk  .. 
at  common  lam 

sickness  need  not  be  incurable*  ! 
to  whom  commission  issued  , . 
when  evidence  . . | ] 

Designs  : 

registration  of,  proveable  by  copies 
Diligence  : ' ' 

due,  a question  for  the  jury  . . . . 
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..  2.S6 
253,  308 
..  404 
..  406 
..  408 
..  407 
..  412 
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..  417 
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217,  520 
..  311 
..  521 
..  523 
. . 523 
..  524 
..  525 
..  527 
..  531 
..  532 
..  533 
..  533 
. . 565 
..  536 
..  537 
..  539 
..  539 
..  542 
542,  546 
..  544 


..  341 


16 


Direct  Evidence  : 

how  different  from  presumptive  . . . . . . 66 

Disposition  to  commit  Crime  : 

evidence  of,  inadmissible  ..  ..  ..  ,.516 
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Document.  See  also 
Production. 
construction  of 
whether  sufficiently  stamped 
presumption  as  to  date  of 
search  for 

public,  when  privileged 
presumed  to  be  stamped 
ancient,  when  receivable  in  evidence  . . 
ancient,  must  come  from  proper  custody 
how  much  of,  required 
used  to  refresh  memory 
what  need  not  be  produced  . . 

Domicil  : 

presumptions  as  to  . . 

Duty  (Professional),  Declarations  in  course  of  : 


Extrinsic  Evidence,  Deed,  Custody, 

PAGE 
12,20 
12,  84, 351 
..  80 

..  350 
..  131 
..  351 
..  166 
..  169 
..  310 
..  369 
..  664 


96 


when  admissible 
of  what  facts,  evidence 
when  must  be  made 
to  what  matters  confined 
no  distinction  between  written  and  verbal 
must  create  a responsibility  in  declarant 
not  evidence  in  life  of  declarant  in  England 

Dying  Declaration  : 
when  admissible 
admissibility  question  for  judge 
only  admissible  in  homicide  in  England 
not  in  civil  cases 

of  a wife  admissible  against  husband  . . 
of  an  accomplice  admissible 


206—216 
207,  210 
..  210 
..  210 
..  213 
..  216 
..  216 


185-193 
12 
186 


187 

49 

193 


365 


417 


Easements  : 
evidence  of 

Escrow  : 

extrinsic  evidence  to  show  that  deed  is 

Estoppel.  See  Admission,  Married  Woman,  Infant,  Tenant, 
Bailor,  Licensee,  Agent,  Bill  of  Exchange,  Shares. 
nature  of  . . . . , , . . , , _ ^ 228 

. . 229 

. . . . 229 

..231 
• . . . 2.31 

. . 236 
• • . . 236 

. . 237 


three  kinds  of 
by  record . . 

tests  of  estoppel  by  record 
who  bound  by 
by  instrument  under  seal 
by  recitals  in  deed  . . 
by  matter  in  pais  . . 
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Evidence.  Seo  Former  Trials. 
nature  of . . 
what  is  meant  by  term 
law  of,  is  that  of  lex  fori 
withdrawal  of,  from  jury 
“ sufficient  evidence  ” 

whether  satisfactory,  is  for  the  jury  to  decide  . . 

what  is,  for  the  judge 

inference  from  suppression  of 

primary  and  secondary 

presumption  from  withholding 

written,  principles  of 

extrinsic,  when  inadmissible  to  contradict  writing 
extrinsic,  when  admissible  to  explain  writing  . . 


PAGE 

1 

..  8 
..  9 

..  12 
..  50 
..  10 
..  10 
19,  90 
..9,  GO 
• • 89 
..  307 
398-41G 
417-434 


Examination  of  a Witness. 
examination  in  chief 
when  leading  questions  may  be  asked  on 
cross-examination  . . 
re-examination 
right  of  reply,  how  given 


See  also  Cross-Examination, 


449 

452 

455 

4G5 

46C 


Execution  of  Deed.  See  Document. 


ExECUTOKS : 

when  contracts  by  must  be  in  writing. . 
can  be  interrogated  as  to  their  accounts 

Experts  : 
evidence  of 
received  with  caution 


..  380 
..  589 


..  102 
..  105 


Extrinsic  Evidence  : 

inadmissible  to  contradict  entries  in  course  of  business  . . 213 
of  contract  not  in  writing  when  admissible,  to  annul  pre- 
vious contract  in  writing  . . . . . . . . 401 

not  admissible  to  prove  waiver  of  contract  within  Statute 
ofErauds  ..  ..  ..  ..403 

when  a.dmissible  in  equity  to  rectify  mistakes  in  deeds  . . 404 

admissible  to  rebut  equitable  presumptions  . . . . 406 

of  revocation  of  deed  , . . . . . , . 406 

admissible  to  prove  completion  . . . . . . 407 

admissible  to_ show  that  written  contract  is  void  al  initio  407 
when  admissible  to  affect  consideration  . . , . 408 

when  inadmissible  to  vary  policy  or  charter  party  . . 411 
when  admissible  to  prove  error  in  date  . . . . 412 

of  auctioneers’  statements  at  sale  inadmissible  . . . . 413 

of  collateral  agreement  between  the  parties  to  a contract 
admissible  ..  ..  ..  413,418 

inadmissible  to  prove  nominal  principal  to  be  agent  . • 415 
inadmissible  to  explain  patent  ambiguities  . . • • 419 

admissible  to  explain  latent  ambiguities  . . 419,  420 
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Extrinsic  Evidence— 


PAGE 


admissible  to  explain  technical  words  . . 

inadmissible  to  prove  user  of  term  in  an  unconventional 

S6QS6  ••  ••  •«  ••  **  •• 

to  explain  use  of  nicknames  by  testator 

of  declarations  of  testator,  when  admissible 

admissible  to  identify  objects  or  subjects  of  a testator’s 

bounty  ••  ••  ..  *•  •• 

of  nsage  or  custom  admissible 
admissible  to  annex  incidents  to  a contract 
admissible  to  explain  alterations  or  interlineations 


420 

422 
424 

423 

424 
426 
428 
433 


Felonies : 

several,  when  evidence  of  each  other  . . . . . . 517 

Foreign  Contract  : 

how  construed  . . . . . . . . . . 21 

Foreign  Court  : 

commission  may  issue  to  . . . . . . . . 642 

Foreign  Judgment.  See  Judgment. 

how  proved  . . . . . . . . . . 319 

Foreign  Language  : 

ambiguity  arising  from  . . . . . . . . 420 

Foreign  Law  : 

a question  for  the  j ury  . . . . . . . . 24 

how  proved  . . . . . . . . , . 302 

Foreign  Proclamation  : 

how  proved  . . . . . . . . 319,  320 

Forfeiture  ; 

witness  not  obliged  to  answer  question  exposing  him  to  . . 117 

Former  Trials,  Evidence  at.  See  Estoppel. 

depositions  of  witnesses  at  former  trials  . . . . 217 

how  proved  . . . . . . . . . . 217 

affidavits  in  Chancery  . . . . . . . . 223 

Fraud  : 

will  not  generally  be  presumed  . . . . . . 74 

presumed,  sometimes  in  equity  . . . . . . 75 

prevents  estoppel  by  deed  . . . . . . . . 237 

burden  of  proof  in  cases  of  . . . . . . . . 290 

when  may  be  proved,  in  actions  on  written  contracts  . . 408 

Frauds,  Statute  of  : 

provisions  of  . . . . . . . . . . 375 

not  intended  to  prevent  relief  in  clear  cases  of  fraud  . . 385 
contracts  within,  lyhether  variable  by  parol  , . . . 416 
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Friendly  Societies  : 

I'ules  of,  how  proved  . . 

Functions  oe  Judge  and  Jury 


PAGE 
..  349 

..  10 


Gazette,  London  : 
judicially  noticed  . . 

General  Issue.  See  Issue. 


Goods : 

contract  for  sale  of,  when  in  writing 


• • 385 


Guarantee : , 

when  must  be  in  writing 

need  not  disclose  consideration  . , ' * ’ | 

may  be  shown  to  be  continuing  by  surrounding  circum- 
stances 


381 

382 

432 


Guardian  : 

purchase  by,  how  made 

Guilt  : 

will  not  be  presumed 


Handwriting  : 

how  may  be  proved  . . . . , . . . 353 

comparison  of  disputed,  under  Common  Law  Procedure 
Act,  1854  . . . . . . . , 353^  353 

best  evidence  of  . . • . . , . . . . . 64 


Hearsay,  or  Second-hand  Evidence  : 
when  inadmissible  . . 
why  inadmissible  . . 

——when  admissible 

evidence  of  acts,  when 

admissible  to  corroborate 

when  part  of  o'es  gestae 

admissible  to  prove  bodily  or  mental  feelings 

in  cases  of  conspiracy 

in  cases  of  trustee  and  cestui  que  trust 

admissible  in  matters  of  public  interest 

admissible  in  questions  of  ancient  possession 

admissible  on  questions  of  pedigree  . . 

dying  declarations  . . 

statements  of  deceased  and  absent  witnesses 


..  137 
..  137 
14|2a50. 
..  140 
..  142 
..  143 
..  146 
..  149 
. . 150 
151-165 
166-173 
174-184 
185—193 
217-225 


Highway  : 

dedication  of,  when  presumed 
as  boundary  . . 


..  86 
..  97 
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Histories  : 

when  admissible  . . . . . . . . ^ 

Homicide  : 

malice  presumed  in  . . . . . . . . 77 

Husband  : 

competent  witness  against  wife  in  civil  proceedings  . . 47 

mcompetent  witness  against  wife  in  criminal  proceedings  46 
competent  in  criminal  charge  against  wife,  if  complainant  49 
ditto,  under  the  Conspiracy  &c.  Act,  and  Licensing  Act. . 48 


Identity  : 

of  pemons  or  things  proveable  by  opinion 
of  prisoner  in  larceny,  how  proved 


Idiot  : 

incompetent  witness 


..  102 
..  618 

..  27 


Illness  : 

to  render  deposition  admissible  in  criminal  cases  . . 525 

to  render  deposition  taken  under  commission  admissible  . . 539 


INCOMPETENCT  OP  WITNESSES.  See  Witnesses. 


Incorporeal  Eights  : 
must  be  proved  by  deed 


Indecency : 

evidence  excluded  on  account  of 


Indemnify  : 

promise  to,  need  not  be  in  writing 
Infamy  ; 

of  character  not  ground  of  incompetency  in  witness 
Infancy : 

not  ground  of  incompetency  in  witness 
burden  of  proof  of  . . 


Infant : 

necessaries  for 
admissions  by  , . 

not  bound  by  recitals  in  deeds  executed  by  guardians 
Influence : 

presumption  in  cases  of  . , 

burden  of  proof  in  cases  of  . . . . * * 


Informer  : 

a competent  witness 

P. 


I I 


. . 865 
..  135 
..  382 

. . 36 

..  29 

..  293 

..  19 

..  262 
..  237 

..  76 

..  291 

..  41 
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Innocence : 

legal  presumption  of 

PAGE 

..  71 

Innuendo  .- 

in  slander,  how  proved 

..  100 

Inquisitions  : 
how  proved 

of  lunacy,  evidence  for  prisoner 

..  321 
..  322 

Inscriptions  : 
how  proveahle 
admissible  to  prove  pedigree 

64,  143 
177,  181 

Inspection.  See  Production. 

Intention  : 

guilty,  how  proved  (see  Malice') 

. . 516 

Interest,  Public  : 

declarations,  when  admissible  in  matters  of  . . . . 151 

documentary  declarations  must  come  from  proper  custody  157 
declarations  must  be  made  ante  litem  motam  . . . . 164 

Interest,  Pecuniary  or  Proprietary.  See  Declarations 
against  Interest. 


Interlineation  : 

must  be  accounted  for  by  party  producing  deed . . . . 84 

Interrogatories  . . . . . . . . . . 575 

in  Chancery  ..  . . . . . . . . 577 

at  common  law  . . . - • • • • • • 579 

principles  but  not  practice  of  equity  adopted  . . . . 580 

must  not  be  of  a fishing  nature  . . . . . . 582 

as  to  writings,  how  far  allowed  . . . . • . 588 

in  patent  cases  ..  ••  ..  ..  587,  588 

when  allowed  to  guide  plaintifE  as  to  payment  into  court. . 587 
scandalous,  what  are  . . • • _ • . • • 588 

immateriality  of,  at  certain  stages  of  an  action  . . 588 

as  to  accounts  ..  ..  ..  ..  ••  589 


Irrelevancy : 

irrelevant  allegations,  when  necessary  to  prove. . ..  470 

irrelevant  questions  not  allowed  on  cross-examination  . . 459 

Issue  : 

only  substance  of,  need  be  proved  . . . . • • 470 

substance  of,  rule  as  to  in  equity  . . • • . . 475 

substance  of,  rule  as  to  in  criminal  cases  ..  ..476 
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Judge  ; page 

functions  of.  in  receiving  evidence  . . • . 10 — 25 

to  decide  on  admissibility  of  evidence. . ..  . . 11 

should  instruct  jury  in  the  law  of  a case  . . 11,  13 

may  withdraw  evidence  . . . . . . . . 10 

not  concerned  with  credibility  of  evidence  . . . . 13 

duty  of,  in  summing  up  . . • . . . . . 13 

construction  of  documents,  question  for  . . . . 20 

oral  secondary  evidence  of  documents  construed  by  . . 23 

probable  cause  a question  for  . . . . . . 14 

reasonable  time  a question  for  . . . . . . 15 

dnty  of,  in  libel  . . . , . . ..  13,  18,  23,  78 

to  determine  latent  intention  . . . . . . 18 

notes  of,  when  evidence  . . . . . . 217,  219,  222 


when  cannot  be  made  a witness 
signature  of,  noticed  judicially 


220 

322 


J UDGMEXT.  See  Foreign  Judgment. 
different  kinds  of  . . 
effect  of,  by  estoppel 
in  rem 
in  personam 
of  foreign  courts  . . 
of  court  of  domicile 


..  229 
..  229 
..  229 
. . 230 
..  233 
..  235 


Judicial  Notice  : 

of  what  it  is  taken  . . . . . . . . 298 

of  seals  and  signatures  of  ambassadors,  &c.  . . . . 300 

of  notaries  public  . . . . 301 

not  of  foreign  law  . . . . . . . . . . 302 


Jueoe,  Geakd  : 

when  a compellable  witness  . . . . . . . , 135 


JuEY: 

what  is  evidence  for 
functions  of 

snflBciency  of  evidence  a question  for  . 
knowledge,  a question  for  . . 
malice,  a question  for 
in  libel,  duty  of  . . 
to  determine  meaning  of  words 
to  state  what  is  foreign  law  . . 


7,  10-25 
10—25 

..  10 
..  17 

16,  17 

..  18 
..  21 
..  24 


Knowledge  : 

a question  for  a jury  ..  ..  ..  ..17 

privileged  ..  ..  ..  ..  107—136 
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Land  : 

interest  in,  when  must  be  created  by  deed 
interest  in,  when  may  be  created  by  parol 
contracts  concerning 


PAGE 
..  376 
..  377 
..  378 


Larceny : 


presumptive  evidence  of 

7 

what  makes  a felonious  intention  in  . . 

• • 

8 

what  is  relevant  evidence  of  previous  larceny 

« • 

..  516 

Leading  Questions  : 

inadmissible  on  examination  in  chief  . . 

..  449 

what  are  . . 

..  449 

when  allowed 

..  452 

allowed  on  cross-examination 

• . 

. • 456 

Lease : 

when  must  be  by  deed 

. . 

..  376 

Legacies  : 

presumptions  as  to . . 

. • 

..  90 

Legitimacy  : 

presumption  of 

• • 

..  77 

evidence  of,  from  conduct  . . . . 

..  181 

burden  of  proof  of  . . 

• • 

293 

Letters : 

presumption  as  to  date  of  . . 

..  81 

as  to  delivery  of  . . 

..  86 

contract  entered  into  by,  when  complete 

..  87 

post-mark  evidence  of  date  . . 

..  88 

by  a co-defendant  when  privileged 

..  128 

written  to  alleged  lunatic,  when  admissible 

..  141 

when  evidence  of  bankruptcy 

..  145 

to  a medical  man,  when  admissible 

..  147 

between  husband  and  wife  . . . . 

..  147 

must  be  produced,  although  marked  private 

..  558 

Letters  Patent 

..  340 

Lex  Loci  : 

, may  be  explained  by  usage  . . 

• • 

..  428 

Libel  : 

duty  of  judge  in  cases  of 

..  13, 

18,  23,  78 

a question  for  a jury 

• • 

18,  22 

books,  when  evidence  in  actions  of 

• • 

. . 105 

sufBciency  of  evidence  of 

• • 

..  473 

Licensee  : 

estopped  from  denying  title  of  licensor 

• • 

..  241 
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Licensing  Act  : 

defendant  when  competent  witness 

• . 

. . 

PAGE 

..  48 

Life  : 

presumption  of  continuance  of 

• • 

. . 

..  94 

Light  : 

evidence  of  user  of . . 

• • 

. . 

..  396 

Limitations,  Statute  of  : 

principles  of*  . . . . . . • • . . 83 

whether  a -writing  constitutes  an  acknowledgment  is  for  the 
judge  ..  ..  ..  ..  ..21 

debts  barred  by,  how  revived  . . • • • • 390 

rights  to  realt}’,  how  taken  out  of  . . . . . • 393 

mortgagor,  acknowledgment  of  title  of  ..  .•  394 

charges  and  legacies  how  kept  alive  . . . . . • 395 

rent,  arrears  of,  when  recoverable  . . . . . . 395 

prescriptive  rights  how  defeated  . . . . . . 396 

Lis  mota  : 

commencement  of  . . 

..  164 

Log-books  : 

official,  when  evidence 

.. 

• • 

..  343 

Lost  Documents  : 
how  proved 

• . 

• • 

..  350 

LUifATIC  : 

an  incompetent  witness 

• • 

..  28 

Malice  : 

when  a question  for  the  j udge 
when  a question  for  the  jury 
when  presumed 
two  kinds  of 
in  cases  of  homicide 
in  libel 

. . 15 

17,  18 

..  77 

..  79 

..  77 

..  78 

Malicious  Prosecution  : 
evidence  in 

. , 

. . 15 

Manor : 

custom  of,  when  evidence 

• • 

• • 

..  512 

Map  : 

when  admitted  as  rej)utation 
generally  inadmissible 

• • 

* • 
• • 

..  157 
..  349 

Marine  Insurance  : 
presumptions  in 

• • 

. . 95 

I I 3 
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Marriage.  See  Breach  of  Promise. 
presumption  of  legality  of  . . 
how  may  be  proved 

contract  in  consideration  of,  in  writinff 

' O 

PAGE 
76,  82 
. . 147,  338,  339 

• • . • 382 

Married  Woman  : 

when  estopped  by  deeds 

admissions  of  . . , . ^ | ’ 

allowing  husband  to  spend  income  of  separate  estate 
fraud  of,  binds  separate  estate  . . i , 

undue  influence  over,  burden  of  proof  ! i 

intention  to  bind  separate  estate,  when  presumed 

. .■  237 
265,  266 
..  244 
..  247 
..  291 
..  291 

Memorandum  : 

when  admissible  to  refresh  memory  . . 
need  not  be  contemporaneous  with  fact 
copy  of,  inadmissible 
adverse  party  may  cross-examine  on  . . 

• • 
• • 

• . 359 
..  363 
..  363 
362 

Memory: 

how,  may  be  refreshed 

• • 

..  359 

Merchant  Shipping  Act,  1871: 
defendant  competent  witness 

• * 

..  42 

Misrepresentation  : 

evidence  on  an  action  of 

when  ground  for  relief  in  equity  ] 

- • 

101,  146 
..  244 

Mortgagor: 

title  of,  how  revived  when  barred  by  Statute  of  Limi- 
tations . . 

, • **  *•  ••  •• 

light  of  action  against,  how  perpetuated 

when  can  compel  mortgagee  to  produce  security 
when  can  compel  mortgagee  to  answer  interrogatories  as 
to  accounts 


394 

395 
557 

589 


Naturalization  . . . . 

* * ♦ • • • 

Necessaries: 

for  infant,  a question  for  a jury 
duty  of  judge  in  actions  for  . . 
on  action  for,  adultery  proved  by  wife 

Negative: 

must  be  proved  when  there  is  a presumption  of  inno- 
cence . . 

legal  negatives,  what  are  . . 


349 


19 

19 

49 


72 

288 
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Negligence: 

PAGE 

when  presumed 

• 11,  96 

..  16 

a question  for  the  jury 

in  an  attorney 

..  16 

in  a surgeon 

..  17 

in  a bailee  . . . . . . 

16,  96 

burden  of  proof  . . ' , . 

..  293 

New  Trial: 

when  allowed 

23,  602 

none,  by  reason  of  the  ruling  of  a judge  as  to  stamp 

..  598 

Notary  Public: 

seal  of,  when  judicially  noticed 

• 

..  301 

Notice: 

to  quit  tenancy,  ■R'hat  is  reasonable  . . - 

• 

..  15 

served  through  post 

• • 

..  87 

to  leave  service,  what  is  reasonable 
what  it  is  evidence  of 

• 

..  16 

. 

. . 253 

Notice  to  admit  Documents: 

before  trial 

• 

..  269 

Notice  to  produce  Documents: 

bow  given 

• • 

..  568 

when  to  be  given  . . • 

• • 

..  569 

when  unnecessary  . . 

• 

..  571 

Oath: 

•when  affirmation  may  be  substituted  for  . . . . 30 

■when  solemn  promise  and  declaration  may  be  substituted  for  31 
how  administered  . . . . . . . . . . 34 

Omnia  pr^sumuntur  contra  spoliatorem: 

. application  of  maxim  . . , . . . . . 89 

Omnia  PRiEsiiMUNTUR  rite  esse  ACTA: 

application  of  maxim  . . . . . . . . 80 

Onus  Probandi,  See  Burden  of  Proof. 


Opinion: 

evidence  of,  generally  inadmissible  . . . . . . 99 

in  slander  . . . . . . . . , , 200 

evidence  of,  when  admissible  . . , . , . 202 

of  skilled  witnesses  admissible  . . . . , . 202 

to  prove  condition  of  person  or  thing  . . . . ..102 

in  libel  . . . . . . . . . . 204,  106 
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Order: 

how  proved 

PAGE 
321,  322 

Original  Document: 
when  must  be  pi’oduced 

absence  of,  must  be  accounted  for  before  copy 
missible 

• • • • • • 

Gl,  350 
is  ad- 
..  350 

Pais,  Estoppel  by  Matter  op: 
doctrine  as  to 

..  237 

Parish  Eegisters: 
how  proved 
effect  of,  as  evidence 

..  337 
..  338 

Parliament: 

journals  of,  how  proved 

. . 335 

PARTNERS: 

authority  of,  to  bind  co-partners,  presumed 
admissions  by,  evidence  against  co-partners  . . 

..  96 

. . 256 

PARTY: 

to  civil  proceedings  admissible  witness  . . . . 35 

to  proceedings  in  adultery,  a competent  witness  . . 37 

to  action  for  breach  of  promise  of  marriage,  a competent 
witness  . . . . . . _ . . 37 

defendant  in  criminal  prosecution  not  admissible  witness . . 40 

right  of,  to  discredit  his  own  witness  . . , . , . 454 

Patent : 

specification  construed  by  judge 
infringement  of,  question  for  jury 
letters-patent,  how  proved 
interrogatories  in  cases  of  . . 

..  21 
..  21 
..  340 
587, 588 ■ 

Payment : 

of  rent,  evidence  of  tenancy  . . . . 

receipt  evidence  of 

entries  of  payments  by  persons  deceased 
may  be  proved  by  written  receipt  or  parol 

..  63 

. . 255 
194, 206 
..  407 

Payment  into  Court  : 
how  far  an  admission 
when  interrogatories  allowed  as  a guide  to 

..  267 
..  587 

Pecuniary  Demand  : 

against  estate  of  deceased  person,  not  proved  by  oath  of 
claimant  alone  . . . . . . . , . . 63 
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hearsay  evidence  of 
what  the  terra  embraces 

declarations  of  deceased  relatives,  evidence  of  . 

declarations  of  illegitimate  relations  in  India  . 

declarations  of  husbands  and  wives  . . 

bibles,  entries  in  . . 

tombstones,  inscriptions  on  . . 

tree  of,  when  received 

place  of  birth,  evidence  of  . . 

declarations  as  to,  must  be  ante  litem  motam  . 


Penalties.  See  Damages. 


Perjury  : 

more  than  one  witness  required  to  conviet  of  . • 
evidence  on  indictment  for  . . 
proof  of  former  trial 

Perpetuate  Testimony  : 
bills  to  . . 


Poaching  : 

evidence  in  cases  of 

Policy  : 

cannot  be  varied  by  antecedent  agreement 

nor  by  declarations  not  embodied  thereon  . . 
valuation  of  ship  in,  generally  final  . . 

Poll-books  : 
evidence  of 

Post-mark  : 

presumptions  from . . 
how  proved 

Prejudice.  See  Admissions. 


Prescriptive  Rights  : 
how  proved  . . 

Presumption  : 
kinds  of  . . 
conflicting 
of  innocence 
nnder  game  laws 
as  to  consequences  of  acts 
of  malice  . . 
against  fraud 
of  fraud,  in  equity  . . 
of  marriage 
in  bigamy 


PAGE 
174—184 
..  181 
..  174 
..  175 
174, 177 
..  177 
..  181 
..  178 
..  182 
..  183 


..  61 

..  318 
..  324 


. . 605 

..  73 

..  411 
..  414 
..  414 

..  342 


..  88 

..  337 


163,  396 


..  70 

..  71 
..  71 
..  73 
..  77 

..  77  * 

..  74 
..  74 

76,  82 
..  72 
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Presumption — continued. 
of  legitimacy 
as  to  public  appointments 
of  authority 


as  to  date  of  documents 
of  sufficiency  of  stamp 

as  to  execution  and  alteration  of  wills  and  deeds 
of  conveyances,  acts,  and  grants 
as  to  post  letters 
from  withholding  evidence 
against  wrong-doer.. 
against  double  portions 
against  cumulative  legacies 
as  to  legacy  to  creditor 
in  favour  of  resulting  trusts  . 
of  life 

of  survivorship 
in  marine  insurance 
as  to  loss  by  bailees 
as  to  domicil 

in  case  of  payment  of  charge  by  a tenant  for  life 
in  case  of  receipts  for  rent  or  other  periodical  payments 
arising  from  possession  of  hill 
as  to  boundaries 
of  law,  disputable,  shifts  proof 
equitable,  when  rebuttable  by  extrinsic  evidence 


PAGE 

..  77 

..  80 
..  80 
..  80 
..  351 
83—85 
. . 85 

..  86 
..  89 

..  89 

..  90 

..  92 

..  92 

..  93 

..  94 

. . 95 

..  95 

..  96 

..  96 

..  97 

..  97 

..  97 

..  97 

..  289 
..  406 


Presumptive  Evidence  : 
nature  of  . . 
uncertainty  of 
requisites  of 
diferent  from  direct 

Primary  Evidence  : 
what  is  . . 


6,  66—71 

..  7 

..  7 

. . 66 


..  60 


Principal.  See  Agent. 


Prisoner  : 

not  competent  witness  . . . . . . . . 40 

when  competent  against  an  accomplice  . . . . 54 

may  not  be  called  as  witness  against  joint  prisoner  . . 59 

confession  of,  admissible,  if  voluntary. . . . . . 274 

confession  of,  not  evidence  against  joint  prisoner  . . 284 


Privies  : 

three  classes  of  . . . . . . . . . . 227 


Privilege  : 

general  rule  . . . . . . . . . . 107 

waiver  of  . . . . . . . . . . 107,  111,  128 
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Privilege — continued. 

PAGE 

no  adverse  presumption  when  claimed 

• • 

..  107 

between  husband  and  wife  . . 

• 

..  47 

criminatory  questions 

108-118 

professional  communications. . 

118—130 

by  lay  agent 

124,  561 

none  in  case  of  clergyman 

..  129 

or  stewards 

• 

..  129 

in  case  of  bankers  . . 

..  130 

on  ground  of  prejudice  to  public  interest 

• • 

..  131 

Pri\uleged  Communication: 

a question  for  a judge 

• • 

..  18 

what  is  a . . , . . . . . 

79,  118 

as  to  husband  and  mfe 

..  110 

rule  in  India,  as  to  . . 

..  113 

none  for  letters  between  co-defendants 

..  129 

public  documents  are 

• • 

..  133 

Probability 

• • 

..  5 

Probable  Cause: 

a question  for  a judge 

• • 

..  14 

Probate : 

definition  of 

• • 

..  328 

effect  of  ••  ••  •• 

* • 

..  329 

Proclamations  : 

royal,  how  proved  . . 

* * 

..  298 

foreign,  how  proved 

• • 

319,  320 

Production  of  Documents.  See  Notice  to  produce. 

discretionary  with  court  to  order  . . . . . . 663 

all  documents  primd  facie  producible  . . . . 664 

documents  which  relate  solely  to  a party’s  own  title,  not 
producible  . . . . . . . . . . 664 

oath  of  party  accepted  as  to  relevancy  of  documents  . . 565 
right  to  deal  with  documents,  warrants,  order  for  . . 556 

in  cases  of  joint  possession  ..  . . ..  ..  556 

mortgagee,  when  compellable  to  produce  security  . . 657 
letters  producible,  although  private  and  confidential  . . 668 
sealihg  .up  irrelevant  portions  . . . . . . 568 

plaintiff’s  books,  when  producible  . . . . . . 556 

communications  with  unprofessional  agents  in  view  of 
litigation  . . . . . . . , . . 661 

defendant  entitled  to,  though  in  contempt  . . . . 662 

form  of  order  for  . . . . . . . . . . 662 

accountant  may  be  employed  to  copy  . . . , . . 563 

right  to,  depends  on  state  of  pleadings  . . , . 664 

power  of  county  courts  to  order  . . . . . . 664 
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Production  op  Documents — 'bontinued.  page 

when  will  be  ordered  from  a person  not  a party  . . 565 

not  ordered  to  assist  applicant  in  another  action  . . 563 

at  common  law  . . . . ■ . . . . . . 666 

in  India  . . . . . . . , . . . . 571 

Professional  Confidence.  See  Privileged  Communication. 

Promise  and  Declaration  : 

evidence  on  solemn. . ..  ..  ..  ..31 

Public  Interest: 

evidence  excluded  on  ground  of  . . . . . . 131 

evidence  in  matters  of  . . . . . . 151 165 

what  are  matters  of  . . . , . . , . 163 

l^URCHASE : 

of  property  in  the  name  of  child  or  wife  . . . , 93 

by  solicitor,  trustee,  or  guardian  . . . . . . 74 


Questions  : 

what  a witness  may  refuse  to  answer  . . . . 108 — 130 

criminating  need  not  be  answered  ..  ..  ..108 

rule  in  India  ..  ..  ..  ..  H3 

degrading  rule  as  to  ..  ..  ..  ..117 

leading,  when  must  not  be  asked  in  examination  in  chief  449 
irrelevant,  must  not  be  ask«d  . . . . . . 459 


Rape  : 

what  prosecutrix  can  be  asked 

declarations  of  deceased  prosecutrix  inadmissible 


Real  Property : 

revival  of  rights  to,  when  barred  by  statute 


Reasonable  Skill  : 
a question  for  a jury 

Reasonable  Time.  See  Notice  to  guit. 
a question  for  the  judge 
for  presenting  a bill 
for  tendering  rent  . . 
for  delivering  goods 

Receipt  : 

primd  facie  evidence  of  payment 
for  rent  evidence  of  previous  payments 
in  deeds,  effect  of  as  evidence 
unstamped,  for  what  purposes  admissible 


..  117 
. . 145 


..  393 

..  16 


. . 15 

..  15 

. . lo 
. . Id 


..  255 

..  97 

..  265 
..  696 
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Receiver  of  Stolen  Goods  : 
thief  witness  against 

Recitals  in  Deed  : 

when  they  operate  by  estoppel 

Records : 
how  proved 


Re-examination 



what  questions  may  be  asked  on 

Register  : 

Parish — 

of  what  evidence  , . 
how  proved 
Of  Total's — 
how  far  conclusive . . 

Shipping — 
how  proved 

* ••  *• 

Release  : 

of  written  instrument 
equitable  ..  ..  .. 

Relevancy  of  Evidence 

dealings  with  third  person  irrelevant  . . 
evidence  of  character  when  irrelevant. . 
tendency  to  commit  crime  irrelevant  . . 
of  questions  on  cross-examination  . . ” 

Reliance  : 

on  testimony  of  witnesses 
Religion  ; 

defect  of,  when  ground  of  incompetency  in  witness 
Removal  .* 

order  of,  how  proved  . . 

Rent  : 

what  is  reasonable  time  for  tendering. . 
payment  of,  proof  of  tenancy 
receipt  of,  evidence  of  previous  payments 

Reply  : 

right  to,  how  given 

Reputation: 

admissible  to  prove  marriage 
in  matters  of  public  interest . . 
in  pedigree  . , . . , ‘ 

not  admissible  to  justify  a slander 

P. 


PAGE 

..  68 

..  23G 


314,  326 


. . 465 
. • 465 


..  338 
..  337 

..  342 

..  342 


..  406 
..  407 

507—519 
..  608 
..  615 
..  616 
..  459 


4 


29 


..  321 


..  15 

..  63 

..  97 


• • 466 


..  147 
..  151 
..  174 
..  149 


K K 


734 


INDEX. 


Res  GESTiB: 

what  is  evidence  as  part  of  . . 


Res  inter  alios  acta: 

not  evidence  . . • • • - ^ 

when  evidence  to  show  l)ona  fides  or  motive 

Res  Judicata.  See  Estoppel  ly  Record. 


Respondent  : 

in  divorce  suits  not  competent  witness 


Reversion: 

presumption  on  purchase  of  . . 


River: 

as  boundary 
o^vnership  of  bed  of 

Rules: 

of  superior  court,  how  proved 
of  inferior  court,  how  proved 


PAGE 

..  143 


..  508 
. . 511 


..  36 
..  74 


..  98 
..  98 


..  322 
..  325 


SALE: 

purchase  by  trustee  for 

Sale,  Conditions  of:  _ 

oral  evidence  inadmissible  to  add  to 

Sale  op  Goods  above  lOZ.: 
requisites  of  contract  for 

Sale  of  Land: 

requisites  of  contract  for 

Scandal: 

what  is  . • • • • • 

Scotch  Law  : 
how  proved 

Seals: 

great  and  privy,  judicially  noticed 
of  corporations  and  companies 
of  British  ambassadors,  &c.  . . 
under  Companies’  Act,  1862 
of  district  registries  . • 

of  a notary  public  . . . • • 

of  corporation  of  London 
of  apothecaries’  company 
of  corporation  or  company  requires  proof 

Secondhand  Evidence.  See  Hearsay. 


. . 74 

s 

. . 413  ' 


..  385 


..  378 


..  588 


..304  ' 

..  298 
..  299  ^ 
..  300  ' 
..300  : 

..  301  J 

..  301  ’ 

. . 345  ■ 

. . 345  ' 
..  345' 
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Secondary  Evidence: 
when  admissible 

6 

PAGE 
, 60—65,  350 

question  for  judge 

• • 

. . 

12 

nature  of  . . 

• • 

60 — 65 

w'hen  original  is  withheld 

• • 

« • 

120 

no  degrees  of  . . . . > . . 

• • 

• • 

350 

copy  of  a copy  inadmissible  . . 

• • 

• • 

351 

search,  nature  of  . . 

• • 

• • 

350 

Secret  : 

when  Court  of  Chancery  will  restrain  use  of 

• • 

• • 

129 

Seduction  : 

evidence  of  character  in  actions  of 

• • 

• • 

615 

Settlement  : 

when  void  under  Bankruptcy  Act 

• • 

• • 

76 

Shares  in  Companies  : 

allotment  of 

• • 

• • 

87 

estoppel  as  to 

• • 

• • 

247 

transfer  of 

• • 

• . 

373 

Ships  : 

S&1.6  of  •*  •«  ••  •• 

• • 

• •' 

374 

Skilled  Witnesses  : 

when  admissible 

• • 

• • 

102 

to  prove  foreign  laws  . . ‘ . 

• * 

• • 

302 

to  prove  handwriting 

• • 

• • 

356 

Slander : 

material  words  only  need  be  proved  . . 

• • 

• . 

473 

Slang  Words  : 

meaning  of,  a question  for  a jury 

• t 

• • 

22 

Solicitor  : 

purchase  by 

• • 

• • 

75 

communications  to,  when  privileged  . . 

« • 

• • 

118 

privilege  extends  to  Scotch  lawyers  . . 

• • 

• « 

119 

extent  of  pririlege . . 

• • 

• • 

123 

no  privilege  where  solicitor  is  a party  to  fraud 

• • 

c • 

128 

joint  privilege  in  case  of  admissions  by 

• « 

• • 

262 

Specific  Performance  : 

of  parol  contracts  . . 

• • 

• • 

380 

Stamp  : 

presumption  of  law  as  to  sufficiency  of 

• • 

84, 

351 

wTiting  inadmissible  for  want  of,  admissible 
memory 

to 

• • 

refresh 

• ■ 

696 

laws,  principles  of  . . 

• • 

• • 

591 

K K 2 
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Stamp — continued. 

not  necessary  in  criminal  cases 

when  may  be  affixed  in  court 

sufficiency  of,  when  a question  for  a j udge 

mere  proposal  does  not  require 

effect  of  erasure  of  . . 

appropriation  of  . . 

effect  of  alteration  of 

time  for  objecting  to  want  of 

unstamped  instruments  admissible  for  collateral 


PAGE 
..  591 
. . . 591 

. . 592 
. . 593 
..  595 
. . 597 
..  597 
..  598 
purposes  595 


Stolen  Goods : 

presumption  from  possession  . . . . . . 7 

evidence  of  thief  on  indictment  for  receiving  . . . . 58 


SUBPCENA  ••  ••  ..  ,,  ,,  ,,  435 

Substance  of  Issue.  See  Issue. 


Sufficient  Evidence  : 

what  is  . . . . . . . . , . . . 50 


Suppression  of  Evidence  : 

presumption  from  . . . . . . . . 19,  89 

Survivorship  : 

presumptions  as  to  . . . . . . . . . . 95 


Technical  Words  : 

jury  to  construe  . . . . . . , . . . 20 

when  judge  should  construe  . . ..  ..  ..20 


Tenancy : 

proof  of,  by  payment  of  rent  . . . . 63,  240 

time  of  commencement  of,  evidenced  by  notice  to  quit  . . 253 


Tenants  : 

cannot  derogate  from  title  of  landlord  . . . . 227 

for  life,  payment  of  charge  by  . . . . . . 97 

lease,  evidence  for  and  against  . . . . , . 235 

cannot  deny  landlord’s  title  . . . . . . . . 239 

Tender : 

pica  of,  how  proved  . . . . . . . . 473 


Testator.  See  Wills. 


Time  : 

what  is  reasonable,  a question  for  a judge  . . . . 14 

Title  to  Land  : 

when  presumed  . . . . . . . . . . 83 


INDEX. 


737 


Trade : page 

words  of,  may  be  explained  . . . . . . . . 420 

Treason  : 

two  witnesses  necessary  in  . . . . , . . . 51 
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STEPHEN’S  NEW  C0MMENTAE,IES.-8th  Edit. 

Me.  SEEJEANT  STEPHEN’S  NEW  COMMEN- 
TAEIES  ON  THE  LAWS  OF  ENGLAND,  partly  founded 
on  Blackstone.  By  Jamies  Stephee",  Esq.,  LL.D.,  Judge  of 
County  Couids.  The  Eighth  Edition.  Prepared  for  the  press 
hy  Hexey  St.  James  Stephen,  of  the  Middle  Temple,  Barrister- 
at-Law.  4 vols.  8vo.  4Z.  4s.  cloth.  1880 

This  Work  is  set  for  the  Intermediate  Examinations  for  Solicitors  for 

1880  and  1881. 


From  the  '‘^Law  Times.'' 

“ Dr.  James  Stephen  has  just  brought 
out  the  eighth  edition  of  fc.  Serjeant 
Stephen’s  Commentaries  on  the  Laws 
of  England  (founded  on  Blackstone). 
This  ^tion  deserves  more  attention 
than  previous  editions,  for  the  reason 
that  it  has  been  revised  with  a view  to 
giving  full  effect  to  the  alterations  in 
our  law  and  practice  introduced  by  the 
Judicature  Acts,  and  with  the  design  of 
giving  a more  scientific  classification  of 
crimes,  so  as  to  bring  the  last  book  into 
harmony  -with  the  general  structime 
of  the  proposed  Criminal  Code.  Dr. 
Stephen  has  been  assisted  in  his  work  by 
his  son,  Mr.  Hen^  St.  James  Stephen. 
From  our  examination  of  the  work 
(facilitated  by  the  adoption  of  the 
American  plan  of  cutting  the  leaves  in 
the  binding),  we  believe  it  will  be  found 
to  be  one  of  the  most  valuable  text 
books  which- we  possess,  not  only  as  to 
the  general  law,  but  as  to  the  new  sys- 
tem which  has  groira  up  under  the 
Judicature  Acts.” 


From  the  "Law  Journal." 

“It  is  quite  unnecessary  for  us  to 
reiterate  the  praises  we  have,  on  many 
former  occasions,  bestowed  upon  this 
excellent  work.  A new  edition  has 
been  rendered  necessary,  both  by  reason 
of  the  last  edition  having  been  ex- 
hausted, and  of  the  recent  changes  in 
the  law  effected  by  the  operation  of  the 
Judicature  Acts  ; and  Dr.  Stephen  has 
not  shirked  the  labour  required.  The 
last  edition  was  published  in  the  year 
1874 ; and,  although  the  changes  then 
intended  to  be  introduced  by  the  Ju- 
^cature  Act  of  1873  were  embodied  in 
it,  yet  the  subsequent  Judicature  Acts 
and  new  rules  of  procedure,  supple- 
mented by  judicial  decisions  upon  them, 
have  made  Dr.  Stephen’s  task  of  re- 
vision no  light  one.” 

F'rom  the  “ Articled  Clerics  Journal." 

“We  feel  bound  to  state  that  the 
edition  (Eighth)  before  us  is  certain  to 
maintain,  with  greater  credit  if  possible, 
the  position  of  its  predecessors,  which 
is  that  of  the  Student’s  best  text-book 
on  the  General  Laws  of  England.” 


PALEY’S  SUMMARY  CONVICTIONS.— 6tli  Edition. 

THE  LAW  and  PEACTICE  OF  SUMMAEY  CON- 
VICTIONS under  the  SUMMARY  JURISDICTION  ACTS, 
1848  and  1879,  including  proceedings  preliminary  and  subse- 
quent to  Convictions,  and  the  responsibility  of  Convicting 
Magi.strates  and  their  Officers : with  Forms.  Sixth  Edition. 
By  WAI.TEE  H.  Macnamaea,  Esq.,  of  the  Inner  Temple,  Bar- 
rister-at-Law.  In  1 vol.  8vo.  24s.  cloth.  1879 
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POWELL  ON  EVIDENCE.  By  CUTLER  & GRIFFIN 
—Fourth.  Edition. 

POWELL’S  PPINCIPLES  and  PEACTICE  of  the 
LAW  of  EVIDENCE.  Fourth  Edition.  By  J.  Cutler,  B.A., 
Professor  of  English  Law  and  Jurisprudence,  and  Professor  of 
Indian  Jurisprudence  at  King’s  College,  London,  and  E.  F. 
Griffin,  B.A.,  Barristers-at-Law.  Post  8vo.  18s.  cloth.  1875 


“ There  is  hardly  any  branch  of  the 
law  of  greater  interest  and  importance, 
not  only  to  the  profession,  but  to  the 
public  at  large,  than  the  law  of  evidence. 
On  this  branch  of  the  law,  moreover, 
all  well  as  on  many  others,  important 


changes  have  been  effected  of  recent 
years.  We  are,  therefore,  all  the  more 
inclined  to  welcome  the  appearance  of 
the  Fourth  Edition  of  this  valuable 
work.” — Law  Examination  Journal. 


DENISON  AND  SCOTT’S  HOUSE  OF  LORDS  APPEAL 
PRACTICE. 


APPEALS  TO  THE  HOUSE  OF  LOEDS:  Procedure 
and  Practice  relative  to  English,  Scotch  and  Irish  Appeals;  with 
the  Appellate  Jurisdiction  Act,  1876 ; the  Standing  Orders  of 
the  House;  Directions  to  Agents;  Forms,  and  Tables  of  Costs. 
Edited,  with  Notes,  Bicferences  and  a full  Index,  forming  a 
complete  Book  of  Practice  under  the  New  Appellate  System. 
By  Chas.  Marsh  Denison  and  Chas.  ELinderson  Scott,  of  the 
Middle  Temple,  Esqs.,  Barristers-at-Law.  8 VO.  16s.  cloth.  1879 


“ The  most  important  portion  of  the 
work,  viz.,  that  concerning  the  Proce- 
dure and  Practice  on  Appeal  to  the 
House  of  Lords,  contains  information 
of  the  most  important  kind  to  those 
gentlemen  who  have  business  of  this 
nature;  it  is  weU  and  ably  compiled, 
and  the  practitioner  wiU  find  no  diffi- 
culty in  following  the  various  steps 
indicated. 

‘ ‘ The  whole  book  is  well  and  carefully 
prepared,  and  is  imusuaUy  readable  in 
its  style.” — Justice  of  the  Peace. 

“ This  is  a smaU  volume  upon  a sub- 
ject of  the  greatest  practical  interest  at 
the  present  time,  for,  notwithstanding 
the  changes  which  have  been  made  in 


the  construction  of  the  ultimate  Court 
of  Appeal,  there  are  no  two  opinions  as 
to  the  position  which  it  holds  in  the 
confidenee  of  the  profession  and  the 
public.  A learned  introduction  gives  a 
brief  but  sufficient  historical  sketch  of 
the  jruisdiction  of  the  House  of  Lords. 
This  is  followed  by  a practical  treatise, 
which  is  a complete  and  weU-written 
guide  to  the  procedure  by  which  an 
Appeal  is  begim,  continued,  and  end^, 
including  an  important  chapter  on 
Costs.  Li  an  Appendix  are  given  the 
Act  of  1876,  the  portions  of  the  Supreme 
Comi:  of  J udicature  (Ireland)  Act,  1877, 
and  the  Scotch  Statutes,  Forms,  and 
BiRs  of  Costs.” — Law  Times. 


DAVIS’S  LABOUR  LAWS  OF  1875. 

THE  LABOUE  LAWS  OF  1875,  with.  Introduction 
and  Notes.  By  J.  E.  Davis,  Esq.,  Barrister-at-Law,  and  late 
Police  Magistrate  for  Sheffield.  8vo.  12s.  cloth.  1875 

CRUMP’S  PRINCIPLES  OF  MARINE  INSURANCE 

THE  PEINCIPLES  OF  THE  LAW  EELATING  TO 
MARINE  INSURANCE  AND  GENERAL  AVERAGE  in 
England  and  America,  with  occasional  references  to  French  and 
German  Law.  By  F.  Octavius  Crump,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.  In  1 vol.  royal  8vo.  21s.  cloth.  1875 
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HAMEL’S  CUSTOMS  LAWS. 

THE  H-VWS  OF  THE  CUSTOMS,  1876,  consolidated 
by  direction  of  the  Lords  Commissioners  of  her  Majesty’s 
Treasm-y.  AVith  practical  Notes  and  Eeferences  throughout; 
an  Appendix  containing  various  Statutory  Provisions  incidental 
to  the  Customs;  the  Customs  Tariff  Act,  1876,  and  a Copious 
Index.  By  Felix  John  Hamel,  Esq.,  Solicitor  for  her 
Majesty’s  Customs.  Post  8vo.  6s.  cloth;  demy  8vo.  8s.  6d.  1876 


SHELFORD’S  JOINT  STOCK  COMPANIES.— 
Second  Edition  by  PITCAIRN  and  LATHAM. 

SHELFOED’S  LAAV  of  JOINT  STOCK  COMPANIES, 
containing  a Digest  of  the  Case  Law  on  that  subject;  the  Com- 
panies Acts,  1862,  1867,  and  other  Acts  relating  to  Joint  Stock 
Companies ; the  Orders  made  under  those  Acts  to  regulate  Pro- 
ceedings in  the  Coml  of  Chancery  and  County  Courts;  and  Notes 
of  aU  Cases  interpreting  the  above  Acts  and  Orders.  Second 
Edition,  much  enlarged,  and  bringing  the  Statutes  and  Cases 
down  to  the  date  of  publication.  By  David  Pitcairn,  M.A., 
FeUow  of  Magdalen  CoUege,  Oxford,  and  of  Lincoln’s  Inn, 
Barrister-at-Law,  and  Francis  Law  Latham,  B.A.,  Oxon,  of 
the  Inner  Temple,  Barrister-at-Law,  Author  of  “A  Treatise  on 
the  Law  of  AVindow  Lights.”  8vo.  21s.  cloth.  ' 1870 

DREWRY’S  FORMS  OF  CLAIMS  AND  DEFENCES. 

FOEMS  OF  CLAIMS  AND  DEFENCES  IN  CASES 
intended  for  the  CHANCERY  DIVISION  OF  THE  HIGH 
COURT  OF  JUSTICE.  With  Notes,  containing  an  Outline  of 
the  Law  relating  to  each  of  the  subjects  treated  of,  and  an 
Appendix  of  Forms  of  Endorsement  on  the  Writ  of  Summons. 
By  C.  Stewart  Drewry,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law,  Author  of  a Treatise  on  Injunctions,  and  of  Reports  of 
Cases  in  Equity,  temp.  Kindersley,  V.  -C. , and  other  works.  Post 
8vo.  9s.  cloth.  1S76 


. “ Mr.  Drewry’s  plan  of  taking  the 
facts  for  the  forms  from  reported  eases 
and  adapting  them  to  the  new  rules  of 
pleadii^,  seems  the  best  that  can  be 
adopted.  The  forms  we  have  looked  at 
seem  to  be  fairly  correct.” — Solicitors' 
J oumal. 

“ The  equity  draftsmen  of  the  present 


day,  who,  however  experienced  in  the 
niceties  of  the  past  system,  cannot  but 
need  the  aid  of  a work  thus  compiled, 
and,  trusting  to  its  guidance,  benefit  in 
time  and  laborm  saved;  while  to  the 
younger  members  of  the  profession  es- 
pecially we  cordially  recommend  the 
work.” — Irish  Law  Times. 


ROBERTS’  PRINCIPLES  OF  EOUITY.— Third  Edition. 

THE  PEINCIPLES  OF  EQUITY  as  administered  in 
the  SUPREME  COURT  OF  JUDICATURE  and  other  Coui’ts 
of  Equitable  Jurisdiction.  By  Thomas  Archibald  Roberts, 
of  the  IVLddle  Temple,  Esq. , Barrister-at-Law.  Third  Edition. 
8vo.  18a.  cloth.  1877 
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DAVIS’S  COUNTY  COURTS  PRACTICE  & EVIDENCE 
— Eifth.  Edition. 

THE  PEACTICE  AND  EVIDENCE  IN  ACTIONS 
COUNTY  COUETS.  By  James  Edward  Davis,  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law.  Eifth  Edition.  8vo. 
o8s,  clotii  j 43s.  Ccilf.  1874 


DAVIS’S  COUNTY  COURT  RULES  AND  ACTS  OF  1875 
and  1876. 

THE  COUNTY  COUET  EULES,  1875  and  1876 
^th  T orms  and  Scales  of  Costs  and  E ees  j together  with  the 
Comity  Courts  Act,  1875,  and  other  recent  Statutes  affecting  the 
Jurisdiction  of  the  County  Courts.  Forming  a SUPPLEMENT 
Fiftii  E of  the  COUNTY  COURT  PEACTICE  and 
E ViDENCE,  hut  entirely  complete  in  itseE.  By  James  Edward 
Davis,  of  the  Middle  Temj)le,  Esq.,  Barrister-at-Law.  In  1 vol. 
8vo.  16s.  cloth. 


DAVIS’S  EQUITY  AND  BANKRUPTCY  IN  THE 
COUNTY  COURTS. 

THE  JUEISDICTION  & PEACTICE  of  the  COUNTY 
COUETS  in  Equity  (including  Friendly  Societies),  Admiralty, 
Probate  of  Wills,  Admimstration,  and  in  Bankruptcy.  By  J.  E. 
Davis,  of  the  Middle  Temple,  Esq.,  Bafrister-at-Law.  1 vol.  8vo. 
18s.  cloth;  22s.  calf.  I379 


CHADWICK’S  PROBATE  COURT  MANUAL. 

Corrected  to  1876. 

EXAMPLES  of  ADMINISTEATION  BONDS  for  the 
COURT  of  PROBATE;  exhibiting  the  principle  of  various  Grants 
of  Administration,  and  the  correct  mode  of  preparing  the  Bonds  in 
respect  thereof also  Directions  for  preparing  the  Oaths;  arranged 
for  practical  utility.  With  Extracts  from  Statutes;  also  various 
Forms  of  Affirmation  prescribed  by  Acts  of  Parliament,  and  a Sup- 
plemental Notice,  bringing  the  work  down  to  1876.  By  Samuel 
Chadwick, of  her  Majesty’s  Court  of  Probate.  Roy.  8vo.  12s.  cloth. 


CHUTE’S  EQUITY  IN  RELATION  TO  COMMON  LAW. 

EQUITY  UNDEE  THE  JUDICATUEE  ACT,  or  the 
Relation  of  Equity  to  Common  Law.  By  Chaloner  Willlim 
Chute,  Barrister-at-Law;  FeUow  of  Magdalen  CoUege,  Oxford; 
Post  8vo.  9s.  cloth.  1874 
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MOZLEY  AND  WHITELEY’S  CONCISE  LAW 
DICTIONARY. 

A CONCISE  LAW  DICTIONAEA^  containing  Short 
and  Simple  Definitions  of  the  Terms  used  in  the  Law.  By 
Herbert  Newjnl^j^  Mozley,  M.A.,  Fellow  of  King’s  College, 
Cambridge,  and  of  Lincoln’s  Inn,  Esq.,  and  GtEORGE  Crispe 
AV  iiiTELEY,  M.  A. , Cantab,  of  the  Middle  Temple,  Esq. , Barristers- 
at-Law.  In  1 vol.  8vo.  20s.  cloth;  25s.  biwra  calf.  1876 


“niis_  book  is  a great  deal  more 
mo<lest  in  its  vie\\*s  than  the  law  dic- 
tioniiry  we  reviewed  a little  while  ago. 
Its  main  object  is  to  explain  briefly 
legal  terms,  both  ancient  and  modem. 
In  many  cjises,  however,  the  authors 
have  added  a concise  statement  of  the 
law.  But,  as  the  work  is  intended  both 
for  lawyers  and  the  public  at  lai-ge,  it 
does  not  profess  to  give  more  than  an 
outline  of  the  doctrines  referred  to  rmder 
the  several  heading.  Ha\ing  regard  to 
this  design,  we  think  the  work  is  well 
and  ciirefully  edited.  It  is  exceedingly 
complete,  not  only  gi\ing  terse  explana- 
tions of  legal  phrases,  but  also  notices  of 
leading  cases  and  short  biographies  of 
legal  lumimuies.  We  may  add  that  a 
very  convenient  table  of  reports  is  given, 
showing  the  abbreviations,  the  date  and 
the  court,  and  that  the  book  is  very  well 
printed.” — Solicitors’  Journal. 


“ This  book  contains  a lai-ge  mass  of 
information  more  or  less  useful.  A 
considerable  amount  both  of  labour  and 
learning  has  evidently  been  expended 
upon  it,  and  to  the  general  public  it  may 
be  recommended  as  a reliable  and  use- 
ful guide.  Law  students  desirous  of 
cramming  will  also  find  it  acceptable.” 
— Law  Times. 

“ It  should  contain  everything  of 
value  to  be  found  in  the  other  larger 
works,  and  it  should  be  useful  not 
merely  to  the  legal  profession,  but  also 
to  the  general  public.  Now,  the  work 
of  MesOTs.  Mozley  and  Whiteley  appears 
to  fulfil  those  very'  conditions ; and, 
while  it  assists  the  lawyer,  will  be  no 
less  useful  to  his  client.  On  the  whole, 
we  repeat  that  the  work  is  a px’aise- 
worthy  peformance  which  deserves  a 
place  in  the  Libraries  both  of  the  legal 
profes.sion  and  of  the  general  public.”— 
Irish  Law  Times. 


DE  COLYAR’S  LAW  OF  GUARANTEES. 


A TEEATISE  ON  THE  LAW  OF  GUAEANTEES 
and  of  PEINCIPAL  and  SUEETY.  By  Henry  A.  De  Colyar, 
of  the  Middle  Temple,  Barrister-at-Law.  8vo.  14s.  clotli.  1874 


“ Mr.  Colyarts  work  contains  internal 
evidence  that  he  is  quite  at  home  with  his 
subject.  His  book  has  the  great  merit  of 
thoroughness.  Hence  its  present  value, 
and  hence  we  venture  to  predict  will  be 
its  enduring  reputation.”— Law  Times. 


“ The  whole  work  displays  great  care 
ih  its  production ; it  is  clear  in  its  state- 
ments of  the  law,  and  the  result  of  the 
many  authorities  collected  is  stated 
with  an  intelligent  appreciation  of  the 
subject  in  ’h.a.ndi."— Justice  of  the  Peace. 


TROWER’S  PREVALENCE  OF  EOUITY. 


A MANU.AL  OF  THE  PEEVALENCE  OF  EQUITY, 
under  Section  25  of  the  Judicature  Act,  1873,  amended  by  the 
Judicatm-e  Act,  1875.  By  Charles  Francis  Trower,  Esq., 
M.A.,  of  the  Inner  Temple,  Barrister-at-Law,  late  Fellow  of 
Exeter  College,  and  Vinerian  Law  Scholar,  Oxford,  Author  of 
“ The  Law  of  Debtor  and  Creditor,”  “ The  Law  of  the  Building 
of  Churches  and  Divisions  of  Parishes,”  &c.  8vo.  5s.  cloth.  1876 


“The  amount  of  information  con- 
tained in  a compressed  foim  xvithin  its 
pages  is  vei-y  considerable,  and  on  the 


whole  it  appears  to  be  accurate.  The 
work  has  been  carefully  revised,  and  is 
well  and  clearly  piintcd.”- iate  Times. 
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FAWCETT’S  LAW  OF  LANDLORD  AND  TENANT. 

A COMPENDIUM  OF  THE  LAW  OF  LANDLOED 
AND  TENANT.  By  William  Mitchell  Fawcett,  Esq.,  of 
Lincoln’s  Inn,  Barrister-at-Law.  1 vol.  8vo.  14s.  cloth.  1871 

“ 'Ms  now  compendium  of  the  law  on  tions,  and  uses  lanf^iaf^e  as  untechnical 


a wide  and  complicated  subject,  upon 
which  information  is  constantly  re- 
quired by  a vast  number  of  persons,  is 
sure  to  be  in  request.  It  never  wanders 
from  the  point,  and  being'  intended  not 
for  students  of  the  law,  but  for  lessors 
and  lessees,  and  their  immediate  ad- 
visers, wisely  avoids  historical  disquisi- 


08  the  subject  admits.” — Law  Journal. 

“ IVIi’.  Fawcett  takes  advantage  of  this 
characteristic  of  modem  law  to  impart 
to  his  compendium  a degree  of  authen- 
ticity which  greatly  enhances  its  value  as 
a convenient  medium  of  reference,  for 
he  has  stated  the  law  in  the  very  words 
of  the  authorities.” — Law  Magazine. 


HUNT’S  LAW  OF  FRAUDS  AND  BILLS  OF  SALE. 


THE  LAW  relating  to  EEAUDULENT  CONVEY- 
ANCES under  the  Statutes  of  Elizabeth  and  the  Bankrupt  Acts; 
with  Remarks  on  the  Law  relating  to  Bills  of  Sale.  By  Arthur 
Joseph  Hunt,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
Author  of  “ A Treatise  on  the  Law  relating  to  Boundaries,  Fences 
and  Foreshores.”  Post  8vo.  9s.  cloth.  1872 

subjects  of  the  work.” — Law  Magazine. 

“Mr.  Hunt’s  book  is  as  readable  as 
a treatise  on  so  technical  a subject  can 


“ Mr.  Hunt  has  brought  to  bear  upon 
the  subject  a clearness  of  statement, 
an  orderliness  of  arrang^ement  and  a 
subtlety  of  logical  acuteness  which 
carry  him  far  towards  a complete  sys- 
tematization of  aU  the  cases.  Neither 
has  his  industry  been  lacking ; the  cases 
that  have  arisen  imder  ‘'The  Bank- 
ruptcy Act,  1869,’  and  under  the  Bids 
of  Sale  Act,  have  been  carefully  ahd 
completely  noted  up  and  disposed  by 
him  in  their  appropriate  places.  The 
index  also  is  both  accurate  and  careful, 
and  secures  much  facility  of  reference 
to  the  various  matters  which  are  the 


wed.  be  made.  Mr.  Hunt’s  arrange- 
ment of  his  materials  f odows  an  orderly 
and  intelligible  plan.  The  index  is 
apparently  carefully  prepared,  and  the 
table  of  cases  shows  that  none  of  the 
recent  cases  have  been  overlooked.  Mr. 
Himt  has  produced  a ready  useftd  book 
unencumbered  by  useless  matter,  which 
deserves  great  success  as  a manual  of 
the  law  of  fraudulent  dispositions  of 
property.” — Law  Journal. 


BUND’S  AGRICULTURAL  HOLDINGS  ACT,  1875. 

The  LAW  of  COMPENSATION  for  UNEXHAUSTED 
AGRICULTURAL  IMPROVEMENTS,  as  amended  by  the 
Agricultural  Holdings  (England)  Act,  1875.  By  J.  W.  Willis 
Bund,  M.A.,  of  Lincoln’s  Inn,  Barrister-at-Law,  Author  of 
“The  Law  relating  to  Salmon  Fisheries  in  England  and  Wales,” 
&c.  12mo.  5s.  cloth.  1876 


POWELL’S  LAW  OF  INLAND  CARRIERS.— 

Second  Edition. 

THE  LAW  OF  INLAND  CAEEIEES, 
especially  as  regulated  by  the  Railway  and  Canal  Traffic  Act, 
1854.  By  Edmund  Powell,  Esq.,  of  Lincoln  College,  Oxon, 
M.A.,  and  of  the  Western  Circuit,  Barrister-at-Law,  Author  of 
“ Principles  and  Practice  of  the  Law  of  Evidence.”  Second 
Edition,  almost  re- written.  8vo.  14s.  cloth. 
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FOLKARD  ON  SLANDER  & LIBEL.— Fourth  Edition. 

THE  LAW  OF  SLANDER  AND  LIBEL  (founded 
upon  Starkie’s  Treatise),  including  the  Pleading  and  Evidence, 
Civil  and  Criminal,  adapted  to  the  present  Procedure;  also 
hLlLICIOUS  PROSECUTIONS  and  CONTEMPTS  of  COURT. 
By  H.  C.  Folkard,  Barrister-at-Law.  In  1 thick  vol.  roy.  8vo. 
45s.  cloth.  ^ 1876 

BAXTER’S  JUDICATURE  ACTS.— Fourth  Edition. 

BAXTER’S  JUDICATURE  ACTS  AND  RULES,  1873 
to  1880,  containing  all  the  Statutes,  Rules  (including  those  of 
April  and  May,  1880),  Forms  and  Decisions  to  the  Present  Time. 
By  Wy?cve  E.  Bolster,  Solicitor,  Coroner  for  Sussex,  and  late 
Under  Sheriff  of  London  and  Middlesex.  Just  published  in 
1 vol.  crown  8vo.  10s.  ^ 1880 


PYE  ON  CLAIMS  TO  DEBTORS’  ESTATES. 

NOTES  ON  THE  CONFLICTINO  CLAIMS  TO  THE 
PROPERTY  OF  A DEBTOR.  By  Henry  John  Pye,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.  Just  published,  post 
8vo.  3s.  6d.  cloth.  1880 


COOTE’S  PROBATE  PRACTICE.— Eighth  Edition. 

THE  COMAION  FORM  PRACTICE  OF  THE  HIGH 
COURT  of  JUSTICE  in  granting  Probates  and  Administrations. 
By  Henry  Charles  Coote,  F.S.A.,  late  Proctor  in  Doctors’ 
Commons,  Author  of  “The  Practice  of  the  Ecclesiastical  Courts,” 
&c.  &c.  8th  Edit.  In  1 vol.  8vo.,  26s.  cloth;  30s.  calf.  1878 

The  Forms  as  'printed  in  this  work  are  in  strict  accordance  with  the  Orders  of  Court 
and  Decisions  of  the  Right  Hon.  Sir  James  Hannen,  and  are  those  which  are  in  use 
in  the  Principal  Registry  of  the  Prolate  Divisional  Court. 

“ The  above  is  another  name  for  what  new  and  useful  forms ; and  the  author 


is  commonly  known  to  the  profession  as 
Coote’s  Probate  Practice,  a work  about 
ns  indispensable  in  a solicitor’s  office  as 
any  book  of  practice  that  is  known  to 
us.  'Hie  seventh  edition  is  chiefly  dis- 
tinguishable  from  the  sixth  edition  in 
this,  that  certain  important  modifica- 
tions and  alterations  arc  effected  M'hich 
have  been  rendered  necessary  by  the 
Judicatm’e  Acts.  Judicial  decisions 
subsequent  to  the  last  edition  have  been 
carefully  noted  up.  We  notice  several 


has  not  only  attempted,  but  has  in  the 
main  succeeded,  in  adopting  the  forms 
and  Sections  imder  ^e  old  Pi-obate 
practice,  as  embodied  in  previous  edi- 
tions of  the  work,  to  the  new  procedure 
imder  the  Judicatare  Acts.  Solicitors 
know  that  the  difficulties  in  the  way  of 
satisf  jdng  the  different  clerks  at  Somer- 
set House  are  frequently  great,  and 
there  is  nothing  so  lUcely  to  tend  to 
simplicity  of  practice  as  Mr.  Coote’s 
book.” — Law  Times. 


TOMKINS  & JENCKEN’S  MODERN  ROMAN  LAW. 

COMPENDIUM  OF  THE  MODERN  ROMAN  LAW. 
Founded  upon  the  Treatises  of  Puchta,  Von  Vangerow,  Arndts, 
Franz  Mohler,  and  the  Corpus  Juris  CiviHs.  By  Frederick  j! 
Tomkins,  Esq.,  M.A.,  D.C.L.,  Author  of  the  “Institutes  of 
Roman  Law,”  translator  of  “ Gains,”  &c.,  and  Henry  Diedrich 
Jencken,  Esq.,  Barristers-at-Law,  of  Lincoln’s  Inn.  8vo. 
14s.  cloth.  1870 
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SHELFORD’S  RAILWAYS.— Eourtli  Edition,  by  Glen 
SHELFOED’S  LAW  OF  EAILWAYS,  containing  the 
whole  of  the  Statute  Law  for  the  Regulation  of  Railways  in 
England,  Scotland  and  Ireland.  With  Copious  Notes  of  Decided 
Cases  upon  the  Statutes,  Introduction  to  the  Law  of  Railways, 
and  Appendix  of  Official  Documents.  Fourth  Edition,  by 
W.  Cunningham  Olen,  Barrister-at-Law,  Author  of  the  “Law 
of  Highways,”  “Law  of  Public  Health  and  Local  Govern- 
ment,” &c.  2 vols.  royal  8vo.  63s.  cloth;  75s.  calf.  1869 


“ The  work  must  take  its  unquestionable 
position  as  the  leading  Manual  of  the 
Railway  Law  of  Great  Britain." — Law 
Magazine. 

“ At  any  rate  we  may  venture  to  pre- 
dict that  Mr.  Cunningham  Glen’s  edi- 
tion of  Shelf ord  on  Railways  will  be  the 
standard  work  of  our  day  in  that  depart- 
ment of  law." — Law  Journal. 

“ Ear  be  it  from  us  to  under  value  Mr. 
Shelford’s  labours,  or  to  disparage  Lis 


merits.  But  we  may  nevertheless  be 
permitted  to  observe  that  wltat  has 
hithertq^  been  considered  as  ‘ the  best  work 
on  the  subject’  (Shelford),  has  been  im- 
measurably improved  by  the  application  of 
Mr.  Glen’s  diligence  and  learning.  . . . 
Sufficient,  however,  has  been  done  to 
show  that  it  is  in  eveiy  respect  worthy 
of  the  reputation  which  the  work  has 
always  enjoyed.”— Justice  of  the  Peace. 


GRANT’S  BANKERS  AND  BANKING  COMPANIES. 
By  R.  A.  EISHER. — Continued  to  1876. 


GRANT’S  TREATISE  ON  THE  LAW  RELATING 
TO  BANEERS  AND  BANKING  COMPANIES.  Third 
Edition.  With  an  Appendix  containing  the  Statutes  in  force 
and  Supplement  to  1876.  By  R.  A.  Fisher,  Esq.,  Judge  of 
County  Courts.  8vo.  28s.  cloth;  33s.  calf.  1876 


“ Eight  years  sufficed  to  exhaust  the 
second  edition  of  this  valnable  and 
standard  work,  we  need  only  now 
notice  the  improvements  which  have 
been  made.  We  have  once  more  looked 
throngh  the  work,  and  recognize  in  it 


the  sterling  merits  which  have  ac- 
quired for  it  the  high  po.sition  which  it 
holds  in  standard  legal  literature.  Mr. 
Eisher  has  annotated  all  the  recent 
cases.” — Law  Times. 


FISHER’S  LAW  OF  MORTGAGE— Third  Edition. 


The  LAW  of  MORTGAGE  and  OTHER  SECURITIES 
UPON  PROPERTY.  By  William  Richard  Fisher,  of  ' 
Lincoln’s  Inn,  Esq.,  Barrister-at-Law.  2 vols.  roy.  8vo.  60s. 
cloth;  72s.  calf.  1876 


“ This  work  has  hiult  up  for  itself,  in 
the  experienced  opinion  of  the  profes- 
sion, a very  high  reputation  for  careftd- 
rfess,  accmacy  and  lucidity.  This  repu- 
tation is  fully  maintained  in  the  present 
edition.  The  law  of  seciuities  upon 
property  is  confessedly  intricate,  and, 
probably,  as  the  author  justly  observes, 
embraces  a greater  variety  of  learning 
than  any  other  single  branch  of  the 
English  law.  At  the  same  time,  an 
accurate  knowledge  of  it  is  essential  to 
every  practising  banister,  and  of  daily 
requirement  amongst  solicitors.  To  aR 
snch  we  can  confidently  recommend  Mr. 
Eisher’s  work,  which  vill,  moreover. 


prove  most  useful  reading  for  the  stu- 
dent, both  as  a storehouse  of  infoima- 
tion  and  as  intellectual  exercise.” — 

Law  Magazine.  \ 

“We  have  received  the  third  edition  ; 
of  the  Law  of  Mortgage,  hy  William  J 
Richard  Eisher,  Barrister-at-Law,  and  j 
we  are  very  glad  to  find  that  vast  im- 
provements have  been  made  in  the  plan  | 
of  the  work,  which  is  due  to  the  incor-  ] 
poration  therein  of  what  Mr.  Ei-sher  ^ 1 
designed  and  executed  for  the  abortive  j 
Digest  Commission.  In  its  present  , I 
form,  embracing  as  it  does  all  the  sta-  i 

tute  and  case  law  to  the  present  time,  the  j 

work  is  one  of  great  value.  ’ ’ — Law  T i mes. 


MESSRS.  RUITERWORTH,  7,  FLEET  STREET,  E.C.  13 


DOWELL’S  STAMP  DUTIES  AND  STAMP  LAWS 

A HI8TOEY  and  EXPLANATION  of  the  STAMP 
DUTIES,  containing  Eomarks  on  the  Origin  of  Stani}!  Duties,  a 
History  of  the  Duties  in  this  Country  from  their  commencement 
to  the  present  time.  Observations  on  the  j)ast  and  the  present 
State  of  the  Stamp  Laws,  an  Explanation  of  the  System  and  the 
Administration  of  the  Tax,  Observations  on  the  Stamp  Duties  in 
Eoreign  Coimtries  and  the  Stamp  Laws  at  present  in  force  in  the 
United  Kingdom ; with  Notes,  Appendices  and  a copious  Index. 
By  Stephex  Doavtill,  M.A.,  of  Lincoln’s  Inn,  Assistant  Solicitor 
of  Inland  Eevenue.  Svo.  12s.  6d.  cloth.  1873 


BEDEOBD’S  FINAL  EXAMINATION 
PROBATE  AND  DIVORCE. 


GUIDE  TO 


THE  FINAL  EXAMINATION  GUIDE  to  the  LAW 
^ PEOBAIE  and  DU'OECE:  containing  a Digest  of  Final 
Exaimnatioii  QuGstions  wath.  tli6  AnswGrs.  By  E.  H,  Bedford, 
Sohcitor,  Temple,  Author  of  the  “ Final  Examination  Guide  to  the 
Practice  of  the  Supreme  Court  of  Judicature.”  8a^o.  4s.  1876 


“ The  examiners  have  added  as  extra 
subjects  in  the  ‘ Final’  the  Probate  and 
Divon^  Law.  Mr.  E.  H.  Bedford, 
SoUdtor,  who  seems  to  he  always 
anxious  to  keep  abreast  of  the  tide,  has 
prepared  a Guide  or  Manual  to  assist  his 


pupils  and  candidates  generally  in  the 
examination  in  acquiring  due  knowledge 
of  these  subjects.  His  Guide  takes  the 
favourite  form  of  questions  and  answers, 
and  seems  to  have  been  carefully  and 
accurately  compiled.’’— iaw  Journal. 


BEDFORD’S  FINAL  EXAMINATION  GUIDE. 

THE  FINAL  EXAMINATION  GUIDE  TO  THE 
PEACTICE  of  the  SUPEEME  COUET  of  JUDICATUEE, 
contaming  a Digest  of  the  Final  Examination  Questions,  with 
many  New  Ones,  with  the  Answers,  under  the  Supreme  Court  of 
Judicature  Act.  By  Edward  Her-slowe  Bedford,  Sohcitor 
Temple.  In  1 vol.  8vo.  7s.  6cZ.  cloth.  1875 


“ Every  conceivable  question  appears 
to  have  been  asked  and  a full  answer  is 

Sven  in  each  case.  Mr.  Bedford  really 
lows  better  than  we  do  what  students 
require,  and  we  have  no  doubt  that  his 
compilation  will  be  extensively  used. 
It  contains  a sufficient  index.’’ — Law 
Times. 

“Mr.  Bedford,  with  his  usual  dili- 
gence and  promptitude,  has  contenipo- 
raneously  with  the  commencement  of 
the  operation  of  the  Judicature  Acts 
published  for  the  benefit  of  his  pupils 
and  other  law  candidates  for  the  Fmal 
Examination  a Digest  of  Questions 


which  are  likely  to  be  set  down  under 
those  Acts  and  the  New  Rules,  with 
answers  thereto.  The  chief  point  is  that 
the  answers  should  be  exhaustive  as 
well  as  concise,  and  in  this  respect  great 
merit  is  shown  in  the  present  Digest.” 
— Law  Journal. 

“ Mr.  Bedford’s  Final  Examination 
Guide  supplies  a want  which  wiU  be 
much  felt  by  students  as  to  what  they 
are  to  read  with  reference  to  the  new 
practice.  The  Guide  and  Time  Table 
by  the  same  author  -nnll  be  found  useful 
helps  to  students  in  perusing  the  Judica- 
ture Acts.” — Law  Examination  Journal. 


By  tbe  same  Author,  on  a Sheet,  Is. 

A TABLE  of  the  LEADING  STATUTES  for  the 
INTERMEDIATE  and  FINAL  EXAMINATIONS  in  Law 
Eqmty  and  Conveyancing.  ’ 
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LAW  WORKS  PURLISHED  RY 


LEWIS’S  INTRODUCTION  TO  CONVEYANCING. 

PEINCIPLES  OP  CONVEYANCING  EXPLAINED 
and  ILLUSTRATED  by  CONCISE  PRECEDENTS.  W^th  an 
Appendix  on  the  Effect  of  tbe  Transfer  of  Land  Act  in  Modifying 
and  Shortening  Conveyances.  By  Hubert  Lewis,  B.A.,  late 
Scholar  of  Emmanuel  College,  Cambridge,  of  the  Middle  Temple, 
Barrister-at-Law.  8vo.  18s.  cloth.  1863 


“ By  the  diligent  and  painstaking 
student  who  has  duly  mastered  the  law 
of  property,  this  work  will  undoubtedly 
be  hailed  as  a very  comprehensive  ex- 
ponent of  the  Principles  of  Convey- 
ancing.”— Leguleian,  or  Articled  Clerks’ 
Magazine. 

‘ ‘ Mr.  Lewis  has  contributed  a valuable 


aid  to  the  law  student.  He  has  con- 
densed the  Practice  of  Conveyancing 
into  a shape  that  will  facihtate  its  re- 
tention on  the  memory,  and  his  Pre- 
cedents are  usefully  arranged  as  a series 
of  progressive  lessons,  which  may  be 
either  used  as  illustrations  or  exercises.” 
Law  Times. 


PHILLIMORE’S  INTERNATIONAL  LAW.— 3rd  edit. 


J ol.  I.  Qvo.  24s.  cloth. 

COMMENTAEIES  ON  INTERNATIONAL  LAW. 
By  the  Right  Hon.  Sir  Robert  Phillimore,  Knt.,  P.C.,  Judge 
in  the  Probate,  Matrimonial,  Divorce  and  Admiralty  Division  of 
the  High  Court  of  Justice.  1879 

***  Vol.  II.,  second  edition  (1871),  price  28s.;  Vol.  III.,  second  edition  (1875), 
price  36s.;  Vol.  IV.,  second  edition  (1874),  jprice  34s.  cloth,  may  he  had  sepco- 
rately  to  complete  sets. 

Extract  from  Pamphlet  on  ‘‘American  Neutrality,”  hy  George  Bemis  {Boston,  U.S.). 
— “ Sir  Robert  Phillimore,  the  present  Queen’s  Advocate,  and  author  of  the  most 
comprehensive  and  systematic  ‘ Commentaries  on  International  Law’  that  England 
has  produced.” 


‘ ‘ The  authority  of  this  work  is  admit- 
tedly great,  and  the  learning  and  ability 
displayed  in  its  preparation  have  been 
recognized  by  writers  on  public  law  both 
on  the  Continent  of  Europe  and  in  the 
United  States.  With  this  necessarily 
imperfect  sketch  we  must  conclude  our 
notice  of  the  first  volume  of  a work 
which  forms  an  important  contribution 
to  the  literature  of  pubUe  law.  The 
book  is  of  great  utility,  and  one  which 
should  find  a place  in  the  librai-y  of 
every  civilian.” — Law  Magazine. 

“ It  is  the  most  complete  repository  of 
matters  bearing  upon  international  law 
that  we  have  in  the  language.  We  need 
not  repeat  the  commendations  of  the 
text  itself  as  a treatise  or  series  of 
treatises  which  this  journal  expressed 
upon  the  appearance  of  the  two  first 
volumes . The  reputation  of  the  Author 
is  too  well  established  and  too  widely 
known.  We  content  ourselves  with  tes- 
tifying to  the  fulness  and  thoroughness 
of  the  work  as  a compilation  after  an 
inspection  of  the  three  volumes.  (2nd 
edition).” — Boston  [United  States)  Daily 
Advertiser. 

“ Sir  Robert  Phillimore  may  well  be 
proud  of  this  work  as  a lasting  record 
of  his  ability,  learning  and  his  industry. 


Having  read  the  work  carefuRy  and 
critically,  we  are  able  to  highly  recom- 
mend it.” — Law  Journal. 

“ The  second  edition  of  Sir  Robert 
Phillimore’ s Commentaries  contains  a 
considerable  amount  of  valuable  addi- 
tional matter,  bearing  more  especially 
on  questions  of  international  law  raised 
by  the  wars  and  contentions  that  have 
broken  out  in  the  world  since  th§  piib- 
Hcation  of  the  first  edition.  Having 
upon  a former  occasion  discussed  at 
some  length  the  general  principles  and 
execution  of  this  important  work,  we 
now  propose  to  confine  ourselves  to  a 
brief  examination  of  a single  question, 
on  which  Sir  Robert  Phillimore  may 
justly  be  regarded  as  the  latest  auth(> 
rity  and  as  the  champion  of  the  princi- 
ples of  maritime  law,  which,  down  to  a 
recent  period,  weire  maintained  by  this 
country,  and  which  were  at  one  time 
accepted  without  question  by  the  mari- 
time powers.  Sir  Robert  Phillimore  has 
examined  with  his  usual  learning,  and 
established  without  the  possibility  of 
doubt,  the  history  of  the  doctrine  ‘ free 
sliips,  free  goods,’  and  ite  opposite,  in 
the  third  volume  of  his  ‘ Commen- 
taries’ (p.  302).” — Edinburgh  Beview,  No. 
296,  October,  1876. 


MESSRS.  BUTTERWORTH,  7,  FLEET  STREET,  E.C.  15 


UNDERHILL’S  LAW  OF  TORTS.— Second  Edition. 

A SUMMARY  OF  THE  LAW  OF  TORTS,  OR 
WRONGS  INDEPENDENT  OF  CONTRACT.  By  Arthur 
Ukderhill,  B.A.,  of  Lincoln’s  Inn,  Esq.,  Barrister-at-Law. 
Second  Edition.  Post  8vo.  8s.  cloth.  1878 


“ He  has  set  forth  the  elements  of  the 
law  with  cletmiess  and  accui’acy.  The 
little  work  of  Mi’.  Underhill  is  inexpen- 
sive and  may  be  relied  on.”  — Law 
Times. 


“ Tlie  plan  is  a good  one  and  has  been 
honestly  cmried  out,  and  a good  index 
facilitates  reference  to  the  contents  of 
the  book.” — Justice  of  the  Peace. 


UNDERHILL’S  LAW  OF  TRUSTS  AND  TRUSTEES. 

A CONCISE  MANUAL  OF  THE  LAW  RELATING  TO 
PRUATE  TRUSTS  AND  TRUSTEES.  By  Arthur  Under- 
hill, M.A.,  of  Lincoln  s Inn  and  tho  Chancory  Bar,  Barristcr- 
at-Law.  Post 8vo.  8s.  cloth.'  1878 


“The  Com-ts  of  Equity  have  always 
exercised  a very  extensive  authority  in 
all  matters  of  ti-ust.  and  the  object  of 
this  work  is  to  present  to  the  reader  the 
prmciples  in  relation  to  the  law  of 
private  trusts.  The  autlior  has  divided 
his  sub  j ects  into  seventy-six  articles , and 
he  so  treats  Ins  subjects  that  it  will  not 
be  found  a difficult  matter  for  a person 
of  ordinary  intelligence  to  retain  the 
matter  therein  contained,  which  must 
be  constantly  necessary,  not  only  to  the 
professional  man,  but  also  for  all  those 
who  may  have  taken  upon  themselves 
the  responsibilities  of  a trustee.”— Jms- 
tice  of  the  Peace. 

“ We  recently  published  a short  re- 
view or  notice  of  Mr.  A.  F.  Leach’s 
‘ Digest  of  the  Law  of  Probate  Duty,’ 
and  remarked  that  it  was  framed  after 
the  model  of  Sir  Fitzjames  Stephen’s 


‘ Digest  of  the  Criroinal  Law  and  Law 
of  Evidence  from  the  Indian  Acts,’  and 
whicli  has  been  followed  by  Mr.  PoUock 
in  his  ‘ Digest  of  the  Law  of  Partner- 
ship.’ Underhill  has,  in  the  above- 
named  volume,  perfoimed  a similar  task 
in  relation  to  the  ‘ Law  of  Trusts.’  In 
seventy-six  ai’ticles  he  has  summarized 
the  piinciples  of  the  ‘Law  of  Trusts’  as 
ffistinctly  and  accurately  as  the  sub- 
ject will  admit,  and  has  supplemented 
■the  articles  with  illustrations.”— Law 
Journal. 

“ The  work  is  iutended  for  those  who 
rannot  study  larger  tomes,  and  Mr 
Underhill  is  sanguine  that  the  student 
will  be  able  to  learn  and  remember  all 
that  he  has  written.  We  believe  this 
to  be  quite  possible,  and  commend  the 

work  to  the  attention  of  students.” 

Law  Times. 


I 


SIR  T.  ERSKINE  MAY’S  PARLIAMENTARY 
PRACTICE.— Eighth  Edition. 

A TREATISE  ON  THE  LAW,  PRIVILEGES 
PROCEEDINGS  AND  USAGE  OP  PARLIAMENT  BvSir 
Thomas  Erskine  May,  D.C.L.,  K.C.B.,  Clerk  of  the  House  of 
Conmions  and  Bencher  of  the  Middle  Temple.  Eighth  Edition 
Revised  and  Enlarged.  8vo.  42s.  cloth.  Ig7g 

Cc^TE.vTS : Book  I.  Constitution,  Powers  and  Privileges  of  ParUament  —Book  IT 
^ctace  and  Proceetogs  m Parliament  -Book  m.  The  Manner  of  passing  Piivate 
Bills,  with  the  Standmg  Orders  m both  Houses,  and  the  most  recent  Precedents 

“ A work,  which  has  risen  from_ the  ment.”— Solicitors’  Journal. 


position  of  a text  book  into  that  of  an 
authority,  would  seem  to  a considerable 
extent  to  have  psissed  out  of  the  range 
of  criticism.  It  is  quite  unneceasary  to 
point  out  the  excellent  airangement, 
accuracy  and  completcneas  wliich  long 
ago  rendered  Sir  T.  E.  May’s  treatise 
the  standard  work  on  the  law  of  Parlia- 


We  need  make  no  comment  upon 
the  value  of  the  work.  It  is  an  accepted 
authority  and  is  undeniably  the  law  of 
mirliament.  It  has  been  brouglit  up  to 
the  latest  date,  and  should  be  in  the 
hands  of  every  one  engaged  in  ParHa- 
mentaiy  life,  whether  as  a lawyer  or  as 
a senator.”— Law  Times. 
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LAW  WOllKS  PUBLISHED  BY 


BAINBRIDGE  ON  MINES.-4th  Edit.,  by  Archibald 
Brown. 


A TEEATISE  on  the  LAW  of  MINES  and  MINEEAI.S. 
By  William  Bainbkidge,  Esq.,  F.G.S.,  of  the  Inner  Temple, 
Barrister-at-Law.  Fourth  Edition.  By  Aeciiibald  Beown, 
M.A.  Edin.  and  Oxon,  of  the  Middle  Temple,  Barrister-at-Law! 
This  Work  has  been  wholly  re-cast,  and  in  the  greater  part  re- 
written. It  contains,  also,  several  chapters  of  entirely  new 
matter,  which  have  obtained  at  the  present  day  great  Mining 
importance.  8vo.  45s.  cloth.  1878 


“ Much  of  the  old  work  has  been  re- 
written, and  there  is  much  in  this  edition 
that  is  entirely  new.  The  whole  of  the 
law  relating  to  mines  and  minerals  is 
treated  in  an  exhaustive  manner.  As 
coming  more  particularly  within  our 
own  peculiar  province,  we  may  notice 
Chapter  XII.,  which  deals  with  criminal 
offences  relating  to  rnines;  Chapter  XH., 
as  to  the  statutory  regulation  and  in- 
spection of  mines;  and  Chapter  XV., 
wliicli  contains  the  law  relating  to  the 
rating  of  mines  and  quarries,  compris- 
ing the  liability  of  coal  and  other  mines 
and  quarries  to  the  poor  and  other  rates 
—The  tenancy — Improvements  to  be  in- 
cluded— Allowances  and  deductions  to 
be  made — Rateable  value,  and  aU  other 
matters  necessary  to  make  this  portion 
of  the  work  most  valuable  to  those  con- 
cerned in  the  rating  of  such  property. 
The  appendix  contains  a valuable  col- 
lection of  conveyancing  forms — Local 
Customs— A Glossary  of  English  Mining 
Terms,  and  a full  and  well  arranged 
Index  facilitates  the  reference  to  the 


contents  of  the  volume.  The  cases 
cited  are  brought  down  to  a very  recent 
date.  The  work  undertaken  by  Ulr. 
Brown  was  an  arduous  one,  and  he  has 
satisfactorily  performed  iV'— Justice  of 
Peace  on  ^th  edit. 

“ This  work  must  be  already  familiar 
to  all  readers  whose  practice  brings 
them  in  any  manner  in  connection  with 
mines  or  mining,  and  they  well  know 
its  value.  We  can  only  say  of  this  new 
edition  that  it  is  in  aU  respects  worthy 
of  its  predecessors.” — Law  Times  on 
3rd  edit. 

“ It  would  be  entirely  superfluous  to 
attempt  a general  review  of  a work 
which  has  for  so  long  a period  occupied 
the  position  of  the  standard  work  on 
this  important  subject.  Those  only  who, 
by  the  nature  of  their  practice,  have 
learned  to  lean  upon  SL-.  Bainbridge 
as  on  a solid  staff,  can  appreciate  the 
deep  research,  the  admirable  method, 
and  the  graceful  style  of  this  model 
treatise..”— Laio  Journal  on  3rd  edit. 


ADAMS’S  LAW  OF  TRADE-MARKS. 

A TEEATISE  ON  THE  LAW  OF  TEADE-liLARKS ; 
with  the  Trade-Marks  Eegulation  Act,  1875,  and  tbe  Lord 
Cbancellor’s  Eules.  By  E.  M.  Adams,  of  tbe  Middle  Temple, 
Esq.,  Barrister-at-Law.  8vo.  7s.  6d.  cloth.  1876 

— ♦— 


( 
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NASMITH’S  INSTITUTES  OF  ENGLISH  LAW. 


4 vols.,  post  8vo.,  30s.  cloth. 

THE  INSTITUTES  OE  ENGLISH  LAW.— Part  1, 
English  Public  Law.  Part  2,  English  Private  Law  (in  2 vols.). 
Part  3,  Evidence  and  the  Measure  of  Damages.  By  David 
Nasmith,  LL.B.,  of  the  Middle  Temple,  Barrister-at-Law, 
Author  of  the  Ohronometrical  Chart  of  the  History  of  England,  ; 
&c.  1873 — 1879  . 

The  above  may  be  had  separately  to  complete  sets  at  the  follewing  ^ 
prices  : — Part  1,  lOs.  cloth.  Part  2,  20s.  cloth.  Part  3,  10s.  cloth.  Nj 

“ IMr.  Nasmithhas  evidently  expended  it,  the  bulk  of  his  Treatise,  which  is  con-  , 

much  labour  and  care  in  the  compilation  flned  to  a concise  exposition  of  the  exist-  ^ 

and  arrangement  of  the  present  work,  ing  law,  appears  to  merit  the  praise  of  ac- 

and  so  far  as  we  have  been  able  to  test  . curacy  and  dearness.” — Law  Magazine.  1 


MESSRS.  BUITERWORTH,  /,  FLEET  STREET,  E.C. 
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CLARK’S  DIGEST  OF  THE  HOUSE  OF  LORDS  CASES. 

A DIGESTED  INDEX  TO  ALL  THE  EEPOETS 
in  the  HOUSE  OF  LORDS,  from  the  commencement  of  the 
Series  by  Dow,  in  1814,  to  the  end  of  the  Eleven  Volumes  of 
House  of  Lords  Cases;  vdth  References  to  more  recent  Decisions. 
By  Charles  Clark,  Esq.,  Q..C.,  Reporter  by  Appointment  to 
: the  House  of  Lords.  1 vol.  royal  8vo.  31s.  6d.  cloth.  1868 


FULTON’S  Manual  of  CONSTITUTIONAL  HISTORY. 

A MANUAL  OF  CONSTITUTIONAL  HISTORY, 
founded  on  the  Works  of  Hallam,  Creasy,  May  and  Broom : 
comprising  all  the  Fimdamental  Principles  and  the  Leading 
Cases  in  Constitutional  Law.  By  Forrest  Fultok,  Esq., 
LL.D.,  B.A.,  University  of  London,  and  of  the  Middle  Temple, 
Barrister-at-Law.  Post  8vo.  7s.  Qd.  cloth.  1875 


“ CopioTis  use  has  been  made  by  Mr. 
Pulton  of  all  the  leading  authorities  on 
the  subject,  and  he  -writes  clearly  and 
intelligibly.  There  is  a full  and  care- 
fully prepared  Index.” — Law  Times. 

“ ilr.  Fulton’s,  for  practical  informa- 
tion, and  for  student’s  purposes,  is  by 
far  the  best  Manual  of  ConstitutionEd 


History  -with  which  we  are  acquainted.” 
— Irish  Law  Times. 

“The  work  before  us  is  one  which 
has  long  been  wanted,  and  Mr.  Fulton 
appears  to  have  taken  great  pains  to 
make  it  thoroughly  useful  and  reliable.” 
— Civil  Service  Gazette. 


TUDOR’S  LEADING  CASES  ON  REAL  PROPERTY.- 
Third  Edition. 

A SELECTION  of  LExiDING  CASES  on  the  LAW 
: relating  to  REAL  PROPERTY,  CONVEYANCING,  and  the 
'CONSTRUCTION  of  WILLS  and  DEEDS;  with  Notes.  By 
'OwEK  Davies  Tudor,  Esq.,  of  the  Middle  Temple,  Barrister- 
at-Law,  Author  of  “Leading  Cases  in  Equity.”  Third  Edition. 
1 thick  vol.  royal  8vo.  21.  12s.  Qd.  cloth.  1879 

“The  work  before  us  comprises  a 
'Ingest  of  decisions  which,  if  not  exhaus- 
’ tive  of  aU  the  principles  of  om’  real 
“property  code,  -wiU  at  least  be  fotmd  to 
. leave  nothmg  untouched  or  unelabo- 
r rated  under  the  numerous  legal  doc- 
• trines  to  which  the  cases  severallj'  relate. 

' To  Mr.  'Tudor’s  treatment  of  all  these 


-subjects,  so  complicated  and  so  varied, 
we  accord  our  entire  commendation. 
“Tliere  are  no  omi.s.sions  of  any  important 
•eases  relative  to  the  various  branches  of 
• the  law  comprised  in  the  work,  nor  are 
‘there  any  omissions  or  defects  in  his 
•statement  of  the  law  itself  applicable 
t to  the  cases  discussed  by  him.  We  cor- 
'.dially  recommend  the  work  to  the  prac- 
' titioner  and  student  alike,  but  especially 


to  the  former.” — Solicitors’  Journal  and 
Reporter. 

“In  this  new  edition,  Mr.  Tudor  has 
carefuUy  re-vised  his  notes  in  accordance 
-with  subsequent  decisions  that  have 
modified  or  extended  the  law  as  pre- 
viously expoimded.  This  and  the  other 
volumes  of  Mr.  'Tudor  are  almost  a law 
library  in  themselves,  and  we  are  satis- 
fied that  the  student  would  learn  more 
law  from  the  careful  reading  of  them, 
than  he  would  acquire  from  double  the 
time  given  to  the  elaborate  treatises 
which  learned  professors  I’ecommend 
the  student  to  pemse,  -with  entire  for- 
getfuhiess  that  time  and  brains  are 
limited,  and  that  to  do  what  they  advise 
woiold  be  the  work  of  a life.”— Law  Times. 
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LAW  WORKS  PUBLISHED  BY 


MOSELY’S  ARTICLED  CLERKS’  HANDY  BOOK.— Bv 
Bedford.  ^ 


MOSELY’S  PEACTICAL  HANDY-BOOK  OF  ELE- 
ISIENTAEY  _ LAW,  designed  for  the  Use  of  AETICLED 
CLEEKS,  with  a Coui’se  of  Study,  and  Hints  on  Eeading  for 
the  Intermediate  and  Final  Examinations.  Second  Edition, 
by  Edward  Hekslowe  Bedeoed,  Solicitor.  Post  8vo.,  8s.  6d! 
cloth.  1878 


“Tliis  book  cannot  be  too  strongly 
recommended  to  every  one  who  con- 
templates becoming  a solicitor.” — Lmu 
Examination  Journal. 

“Mr.  E.  H.  Bedford,  indefatigable 
in  his  labours  on  behalf  of  the  articled 
clerk,  has  supervised  a new  edition  of 
Mosely’s  Handy  Book  of  Elementary 


Law.  It  will  certainly  not  be  the  fault 
of  either  author  or  editor  if  the  years 
spent  under  articles  are  not  well  spent, 
and  if  the  work  required  to  lay  a soimd 
foundation  of  legal  knowledge  is  not 
done  with  that  ‘knowledge’  of  which 
they  so  emphatically  declare  the  neces- 
. sity.” — Law  Magazine. 


CUTLER  & GRIFFIN’S  INDIAN  CRIMINAL  LAW. 

AN  ANALYSIS  OE  THE  INDIAN  PENAL  CODE, 
including  the  INDIAN  PENAL  CODE  AhlENDMENT  ACT, 
1870.  By  John  Cutler,  B.A.,  of  Lincoln’s  Inn,  Barrister-at- 
LaW,  Professor  of  English  Law  and  Jurisj^rudence,  and  Professor 
of  Indian  Jurisprudence  at  King’s  College,  London,  and  Edmuxd 
Fuller  Griefin,  B.A.,  of  Lincoln’s  Inn,  Barrister-at-Law. 
8vo.  6s.  cloth.  1S71 


ROUSE’S  CONVEYANCER,  with  SUPPLEMENT,  1871. 

Third  Edition. 

The  PEACTICAL  CONVEYANCEE,  giving,  in  a mode 
combining  facility  of  reference  with  general  utilitj^,  upwards  of 
Four  Hundred  Precedents  of  Conveyances,  Mortgages  and 
Leases,  Settlements,  and  Miscellaneous  Forms,  with  (not  in 
previous  Editions)  the  Law  and  numerous  Outline  Forms  and 
Clauses  of  Wills  and  Abstracts  of  Statutes  affecting  Eeal  Pro- 
perty, Conveyancing  Memoranda,  &c.  By  Eolla  Eouse,  Esq., 
of  the  Middle  Temple,  Barrister-at-Law,  Author  of  “ The  Prac- 
tical Man,”  &c.  Third  Edition,  greatly  enlarged.  With  a 
Supplement,  giving  Abstracts  of  the  Statutory  Provisions 
affecting  the  Practice  in  Conveyancing,  to  the  end  of  1870;  and 
the  requisite  Alterations  in  Forms,  with  some  new  Forms ; and 
including  a fuE  Abstract  in  numbered  Clauses  of  the  Stamp 
Act,  1870.  2 vols.  8vo.  30s.  cloth;  38s.  calf.  1871 

The  Supplement  may  be  had  separately,  priee  Is.  Qd.  sewed. 

“ The  best  test  of  the  value  of  a book  reached  its  third  shows  that  it  is  con- 
written  professedly  for  practical  men  is  sidered  by  those  for  whose  convenience 
the  practical  one  of  the  number  of  edi-  it  was  written  to  fulfil  its  purpose  well.” 

tions  through  which  it  passes.  The  fact  —Law  Magazine. 
that  this  well-known  work  has  now 
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CHRISTIE’S  CRABB’S  CONVEYANCING.— 

Fifth.  Edition,  by  Shelford. 

CRABB’S  COMPLETE  SERIES  OF  PRECEDENTS 
in  CONVEYxVNCINO  and  of  COMMON  and  COMMERCIAL 
FORMS  in  Alphabetical  Order,  adapted  to  the  Present  State  of 
the  Law  and  the  Practice  of  Conveyancing;  with  copious  Prefaces, 
Observations  and  Notes  on  the  several  Deeds.  By  J.  T.  Christie, 
Esq.,  Barrister-at-Law.  Fifth  Edition,  with  numerous  Correc- 
tions and  Additions,  by  Leonard  Shelford,  Esq.,  of  the  Mid  die 
Temple,  Barrister-at-Law.  2 vols.  roy.  8vo.  3?.  cloth.  1859 


•**  This  work,  which  embraces  both  the  Principles  as  well  as  the  Practice  of  Conveyancing 
contains  likewise  every  description  of  Form  wanted  for  Commercial  Purposes. 


“In  carefulness  we  have  in  liim  a 
second  Crabb,  in  enidition  Crabb’s  su- 
perior ; and  the  result  is  a work  of 
which  the  original  author  would  have 
been  proud,  could  it  have  appeared 
under  his  own  auspices.  It  is  not  a 
book  to  be  quoted,  nor  indeed  could  its 
merits  be  exhibited  by  quotation.  It  is 
essentially  a book  of  practice,  which  can 
only  be  described  in  rude  outline  and 
dismissed  with  applause,  and  a recom- 
mendation of  it  to  the  notice  of  those 
for  whose  service  it  has  been  so  la- 
boriously compiled.” — Laio  Times. 

“ Mr.  Shelford  has  proved  himself  in 


this  task  to  be  not  imworthy  of  his 
former  reputation.  To  those  famihar 
witli  his  other  works  it  will  be  a suf- 
ficient recommendation  of  this  work 
that  Mr.  Shelford’ s name  appears  on 
the  title-page ; if  there  be  any  who  are 
not  weU  acquainted  with  them,  we  ven- 
tm-e  to  recommend  to  such  the  work 
before  us,  as  the  most  generally  useful 
and  convenient  collection  of  precedents 
in  conveyancing,  and  of  commercial 
forms  for  ordinary  use,  which  are  to  be 
had  in  the  English  language.” — Solici- 
tors’ J ournal  and  Beporter. 


CUTLER’S  LAW  OF  NATURALIZATION. 

THE  LAW  OF  NATURALIZATION  as  Amended 
by  the  Act  of  1870.  By  John  Chtler,  B.A.,  of  Lincoln’s  Inn, 
Barrister-at-Law,  Editor  of  “PoweU’s  Law  of  Evidence,”  &c. 
12mo.  3s.  Qd.  cloth.  1871 

“Professor  Cutler’s  book  is  a useful  is  given  in  full  with  a useful  index.” — 
summary  of  the  law  and  of  the  changes  Law  Magazine. 
which  have  been  made  in  it.  The  act 


COOTE’S  ADMIRALTY  PRACTICE.— Second  Edition. 

THE  PRACTICE  OF  THE  HIOH  COURT 
OF  ADmRALTY  OF  ENGLAND : also  the  Practice  of  the 
Judicial  Committee  of  Her  Majesty’s  Most  Honourable  Privy 
Council  in  Admii-alty  Appeals,  with  Foims  and  Bills  of  Costs. 
By  Henry  Charles  Coote,  F.S.A.,  one  of  the  Examiners  of  the 
High  Court  of  Admiralty,  Author  of  ‘ ‘ The  Practice  of  the  Court 
of  Probate,”  &c.  Second  Edition,  almost  entirely  re-written ; 
and  with  a SUPPLEMENT  containing  the  County  Court  Practice 
m A the  Act,  Rules,  Orders,  &c.  8 vo.  16s.  cloth.  1869 

*,*  This  viork  contains  every  Common  Form  in  use  by  the  Practitioner  in  Admiralty,  as 
well  as  every  description  of  Bill  of  Costs  in  that  Court,  a feature  po.ssessed  by  no 
other  work  on  the  Practice  in  Admiralty. 

“Mr.  Coote,  being  an  Examiner  of  stantiaUy  considered,  everything  that 
the  Court,  may  be  considered  as  an  can  be  desired  to  the  practitioner.” — 
authoritative  exponent  of  the  points  of  Law  Magazine. 
which  he  treats.  His  treatise  is,  sub- 
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LAW  WOllKS  PUBLISHED  BY 


ORTOLAN’S  ROMAN  LAW,  Translated  by  PRICHARD 
and  NASMITH. 


THE  HISTOEY  OF  EOMAN  LAW,  from  tlie  Text  of 
Ortolan’s  Histoire  de  la  Legislation  Eomaine  et  Generalisation  du 
Droit  (edition  of  1870).  Translated,  witli  the  Author’s  pennission, 
and  Supplemented  by  a Chronometrical  Chart  of  Roman  Histoiy’ 
By  I.  T.  Pbichabd,  Esq.,  F.S.S.,  and  David  Nasmith,  Esq.j 
LL.D.j  Barristers-at-Law.  8vo.  28s.  cloth.  1871 


“ We  ]mow  of  no  work,  which,  in  our 
opinion,  exhibits  so  perfect  a model  of 
what  a text-hook  ought  to  he.  Of  the 
translation  before  us,  it  is  enough  to 
say,  that  it  is  a faithful  representation 
of  the  original.” — Law  Magazine. 

‘ ‘ This  translation,  from  it  s great  merit, 
deserves  a warm  reception  from  all  who 
desire  to  he  acquainted  with  the  history 
and  elements  of  Eoman  law,  or  have  its 


intere.sts  as  a necessary  part  of  a sound 
legal  education  at  heart.  With  regard 
to  that  great  work,  it  is  enough  to  say, 
that  Enghsh  writers  have  been  con- 
tinually m the  habit  of  doing  piecemeal 
what  Messrs.  Prichard  and  Nasmith 
have  done  wholesale.  Hitherto  we  have 
had  but  gold  dust  from  the  mine ; now  ' 
we  are  fortimate  in  obtaining  a largo 
nugget.” — Law  Journal. 


KELLY’S  CONVEYANCING  DRAFTSMAN. 

THE  DEAFTSINLAN : containing  a Collection  of  Concise 
Precedents  and  Forms  in  Conveyancing;  with  Introductory 
Observations  and  Practical  Notes.  By  James  H.  Kelly.  Post 
8vo.  6s.  cloth.  1873 


“Mr.  KeUy’s  object  is  to  give  a few 
precedents  of  each  of  those  instruments 
which  are  most  commonly  required  in  a 
solicitor’s  oflB.ce,  and  for  which  prece- 
dents are  not  always  to  be  met  with  in 
the  ordinary  books  on  conveyancing. 
The  idea  is  a good  one,  and  the  prece- 
dents contained  in  the  book  are,  gener- 
ally speaking,  of  the  character  contem- 
plated by  the  author’s  design.  We 
have  been  favourably  impressed  T\’ith 
a perusal  of  several  of  the  precedents 
in  this  book,  and  practitioners  who 
have  already  adopted  forms  of  their 


own  will  probably  find  it  advantageous 
to  collate  them  with  those  given  by  Mr. 
Kelly.  Each  set  of  precedents  is  pre- 
faced by  a few  terse  and  practical  ob- 
servations.”— Solicitors'  Journal. 

“ Such  statements  of  law  and  facts  as 
are  contained  in  the  work  are  accmate.” 
— Law  J oumal. 

“ It  contains  matter  not  found  in  the 
more  ambitious  works  on  conveyancing, 
and  we  venture  to  think  that  the  student 
will  find  it  a useful  supplement  to  his 
reading  on  the  subject  of  conveyanc- 
ing.”— Law  Examination  Journal. 


REDMAN  ON  ARBITRATIONS  AND  AWARDS. 

A CONCISE  TEEATISE  on  the  LAW  OF  AEBI- 
TRATIONS  and  AWARDS ; witb  an  Appendix  of  Precedents 
and  Statutes.  By  Joseph  Hawoeth  Redman,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law,  Author  of  “A  Treatise  on  the 
Law  of  Railway  Companies  as  Carriers.”  8vo.  12s.  cloth.  1872 


“ The  arrangement  is  good,  the  style 
clear,  and  the  work  exhaustive.  There 
is  a useful  appendix  of  precedents  and 
statutes,  and  a very  good  index.” — Law 
Times. 

“ This  is  likely  to  prove  a useful  book 
in  practice.  All  the  ordinary  law  on 
the  subject  is  given  shortly  and  in  a 
convenient  and  accessible  form,  and 
the  index  is  a good  one.” — Solicitors’ 
J ournal. 

“We  have  no  doubt  but  that  the 


work  will  be  useful.  The  precedents 
of  awards  are  clearly  and  concisely 
drawn.  The  arrangement  of  chapters 
is  conveniently  managed.  The  law  is 
clearly  stated,  and,  so  far  as  we  can 
judge,  aU  the  important  cases  bearing 
directly  on  the  subject  are  given,  while 
the  index  appears  reasonably  copious. 
These  facts,  combined  with  the  smaE- 
ness  of  the  volume,  ought  to  make  the 
book  a success.” — Imw  Journal. 
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CLIFFORD  & STEPHENS’  REFEREES’  PRACTICE, 
1873. 

THE  PEACTICE  OE  THE  COUET  OF  EEFEEEES 
on  PRIVATE  BILLS  IN  PARIilAMENT;  with  Reports  of 
Cases  as  to  the  Locus  Standi  of  Petitioners  decided  during  the 
Sessions  1867-72.  By  Frederick  Clifford,  of  the  Middle 
Temple,  and  Pembroke  S.  Stephens,  of  Lincoln’s  Inn,  Esqs., 
Bamsters-at-Law.  2 vols.  royal  8vo.  31.  10s.  cloth. 


In  continuation  of  the  above, 

Royal  8vo.,  Vol.  I.  Part  I.,  price  31s.  6<^. ; Vol.  I.  Part  II.,  15s.; 
Vol.  II.  Part  I.  12s.  6(t.  sewed;  Vol.  II.  Part  II.  12s.  6d.  sewed;  and 
Vol.  II.  Part  III.  12s.  6ct.  sewed. 


CASES  DECIDED  DUEINO  THE  SESSIONS  1873, 
1874,  1875,  1876,  1877,  1878  and  1879,  by  the  COURT  OF 
REFEREES  on  PRIVATE  BILLS  in  PARLIAMENT.  By 
Frederick  Clifford  and  A.  O.  Rickards,  Esqs.,  Barristers- 


at“Law. 

“These  Reports  are  a contiimaiice 
of  the  series  of  ‘ Clifford  and  Stephens’ 
Reports,’  which  began  in  1867,  and  seem 
to  be  marked  by  the  same  care  and 
accuracy  which  have  made  these  Re- 
ports a standard  for  reference  and 
quotation  by  practitioners  and  the 
Court  itself.” — Times. 


“ The  book  is  really  a very  useful 
one,  and  will  doubtless  commend  itself 
to  Parliamentary  practitioners.” — Law 
Times. 

“The  Reports  themselves  are  very 
well  done.  To  parliamentary  practi- 
tioners the  work  cannot  fail  to  be  of 
very  great  value.” — Solicitors'  Journal. 


LATHAM  ON  THE  LAW  OF  WINDOW  LIGHTS. 


A TREATISE  on  the  LAW  of  WINDOW  LIGHTS. 
By  Francis  Law  Latham,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law.  Post  8vo.  10s.  cloth.  1867 


“ This  is  not  merely  a valuable  addi- 
tion to  the  law  library  of  the  practi- 
tioner, it  is  a book  that  every  law 
student  will  read  with  profit.  It  ex- 
hausts the  subject  of  which  it  treats.” 
— Law  Times. 

“ His  arrangement  is  logical,  and  he 
discusses  fully  each  point  of  his  subject. 


The  work  in  our  opinion  is  both  per- 
spicuous and  able,  and  we  cannot  but 
compliment  the  author  on  it.” — Law 
J oumal. 

“ A treatise  on  this  subject  was 
wanted,  and  Mr.  Latham  has  succeeded 
in  meeting  that  want.” — Athenaeum. 


SAUNDERS’  LAW  OF  NEGLIGENCE. 

A TREATISE  on  the  LAW  applicable  to  NEGLIGENCE. 
By  Thomas  W.  Saunders,  Esq.,  Barrister-at-Law,  RecoTder  of 
Bath.  1 vol.  post  8vo.  9s.  cloth.  1871 


“ The  book  is  admirable ; while  smaU 
in  bulk,  it  contains  everything  that  is 
necessary,  and  its  arrangement  is  such 
that  one  can  readily  refer  to  it.  Amongst 
those  those  who  have  done  a good  ser- 
vice Mr.  .Saunders  wiU  find  a place.” — 


“We  find  very  considerable  diligence 
displayed.  The  references  to  the  cases 
are  given  much  more  fully,  and  on  a 
more  rational  system  than  is  common 
with  textbook  -wiiters.  He  has  a good 
index.” — Solicitors'  Journal. 


Law  Magazine. 


22 


LAW  WORKS  PUJJJ,ISHEJ)  RY 


DIXON’S  LAW  OF  PARTNERSHIP. 

A TREATISE  ON  THE  LAW  OF  PAETNEESHIP 
Lincoln’s  Inn,  Esq.,  Barrister-at-Law,  Editor 
01^  Liusii  s Common  Law  Practice.”  1 vol.  8vo.  22s.  clotli.  I860 

“ He  1ms  evidently  bestowed  upon  this 
book  the  same  conscientious  labour  and 
pamstaking  industry  for  wliich  we  had 
to  compliment  him  some  months  since, 
wen  re-viewing  his  edition  of  ‘ Lush’s 
Practice  of  the  Superior  Coiu'ts  of  Law,’ 
and,  as  a result,  he  has  produced  a 
clearly  wiitten  and  well  arranged  ma- 
nual upon  one  of  the  most  important 
branches  of  our  mercantile  law.”— Zaw 


J ournal. 

“ Mr.  Lindley’s  view  of  the  subject  is 


that  of  a philosophical  la^^’J'er.  Mr. 
Hixon’s  is  purely  and  exclusively  prac- 
tical from  beginning  to  end.  We 
imagine  that  very  few  questions  are 
likely  to  come  before  the  practitioner 
which  Mj.  Dixon’s  book  -mil  not  be 
foimd  to  solve.  We  have  only  to  add, 
that  the  value  of  the  book  is  very 
materially  increased  by  an  excellent 
marginal  summaiy  and  a very  copious 
index.” — Law  Magazine  and  Review. 


MICHAEL  & WILL’S  GAS  AND  WATER  SUPPLY 
Second  Edition. 


THE  LAW  EELATING  TO  GAS  AND  WATEE- 
compr^mg  the  Eights  and  Duties,  as  weU  of  Local  Authorities 
as  o±  Private  Compames  in  regard  thereto,  and  including  all 
Legislation  to  the  close  of  the  last  Session  of  Parliament.  Second 

Michael  and  J.  Shiress  Will,  of  the 
JNliddle  Temple,  Esqs.,  Barristers-at-Law.  8vo.  25s.  cloth.  1877 


“The  Law  of  Gas  and  Water,  by 
Messrs.  Michael  and  Will,  has  reached 
a second  edition,  and  the  authors  teU 
us  that  they  have  not  only  brought  the 
law  do-wn  to  the  present  time  but  they 
have  re--vvi’itten  a considerable  p ortion  of 
the  text,  particularly  -with  reference  to 
gas.  When  the  first  edition  appeared 
we  expressed  an  opinion  that  the  work 


had  been  executed  -with  care,  skill  and 
ability.  This  edition  is  a decided  im- 
provement on  the  first,  and  therefore 
we  need  add  nothing  now.  It  is  a work 
which  has  probably  found  its  way  into 
the  hands  of  all  interested  in  the  prac- 
tical application  of  the  Acts  of  Parlia- 
ment relating  to  gas  and  water  supply.” 
— Law  Times. 


ON  registration. — Second  Edition.  With 
Supplement. 

THE  LAW  of  EEGI8TEATI0N,  PAELIAMENTAET, 
and  MUNICIPAL,  with  all  the  STATUTES  and  CASES. 
With  a Supplement  comprising  the  Cases  decided  on  Appeal 
on  the  Parliamentary  and  Municipal  Registration  Act,  1878. 
By  J.  E.  Davis,  Esq.,  Barrister-at-Law.  Post  8vo.,  15s.  cloth. 

1880 

***  The  Supplement  may  he  had  separately,  2s.  Qd.  sewed. 


WOOLRYCH  ON  SEWERS. — Third  Edition. 

A TEEATISE  ON  THE  LAW  OF  SEWEES, 
including  the  Drainage  Acts.  By  Humphry  W.  Woolrych, 
Serjeant-at-Law.  Third  Edition,  with  considerable  Additions 
and  Alterations.  8vo.  12s.  cloth.  - 1864 
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PLUMPTRE  ON  THE  LAW  OF  CONTRACTS. 

A SUMMAEY  OF  THE  PEINCIPLES  OF  THE 
LAW  OF  SIMPLE  CONTEACTS.  By  CL.iUDE  0.  M. 
Plumptre,  of  the  Middle  Temple,  Esq. , Barrister-at-Law.. 
(Middle  Temple  Common  Law  Scholar,  Hilary  Term,  1877.) 
Post  8vo.  85.  cloth.  IS’IQ 

***  A Companion  Work  to  Underhill  on  Torts. 


“ In  our  last  volume  we  had  occasion 
to  mention  with  approbation  two  works 
by  Mr.  Arthm’  Underhill,  A Summa^ 
of  the  Law  of  Torts,  and  a Concise 
Manual  of  the  Law  relating  to  Trusts 
and  Trustees ; the  first  of  these  had 
reached  a second  edition,  and  in  its 
preparation  the  author  of  the  present 
work  was  associated  ■with  ]\Ir.  Under- 
hill. In  the  prepiiration  of  this  book 
Mr.  Plumpti-e  has  adopted  the  lines  laid 
down  by  Mr.  Underhill ; by  means  of 
short  rules  aud  sub-niles  he  presents  a 
summary  of  the  leading  principles  re- 
lating to  the  law  of  simple  contracts, 
with  the  decisions  of  the  Courts  by  which 
they  are  illustrated.  Part  I.  deals  with 
the  parties  to  a simple  contract,  and 
treats  of  those  persons  exempted  from 
the  performance  of  their  contracts  by 
reason  of  incapacity,  such  as  infants, 
married  women,  limatics,  drunkards, 
convicts  and  bankrupts.  Chapter  4 is 
devoted  to  contracts  by  corporations 
and  by  agents,  and  the  foUowmg  chap- 
ter to  partners  and  partnerships  gener- 
ally. 


“In  Part  n.  we  have  the  constituent 
parts  of  a simple  contract,  the  consent 
of  the  parties,  the  consideration,  the  pro- 
mise, contracts  illegal  at  common  law 
and  by  statute,  and  fraudulent  con- 
tracts. 

“ Part  m.  g^ves  rules  for  making  a 
simple  contract,  and  treats  of  contracts 
within  the  4th  and  17th  sections  of  the 
Statute  of  Fi’auds ; Statutes  of  Limi- 
tation ; the  discharge  of  the  obligation 
imposed  by  the  contract  by  perform- 
ance ; by  mutual  agreement ; by  accord 
and  satisfaction ; and  by  operation  of 
law ; oral  evidence  and  written  con- 
ti-acts ; damages ; and  contracts  made 
abroad. 

“ The  book  contains  upwards  of  one 
hundred  rules,  all  ably  illustrated 
by  cases,  and  a ve^  full  and  well- 
compiled  index  facilitates  reference. 
It  is  more  particularly  addressed  to 
students,  but  practitioners  of  both 
branches  of  the  legal  profession  will 
find  it  a useful  and  trustworthy  guide.” 
— Justice  of  the  Peace, 


BARRY’S  PRACTICE  OF  CONVEYANCING. 

A TEEATISE  on  the  PEACTICE  of  CONYEY- 
AXCIXGr.  By  W.  Whittaxer  Barry,  Esq.,  of  Lincoln’s  Inn, 
Barrister-at-Law,  late  Bolder  of  tBe  Studentship  of  the  Inns  of 
Court,  and  Author  of  ‘ ‘ The  Statutory  J unsdiction  of  the  Court 


of  Chancery.”  8vo.  18s.  cloth. 

“ This  treatise  supplies  a want  which 
has  long  been  felt.  Mr.  Barry’s  work 
is  essentially  what  it  professes  to  be,  a 
treatise  on  the  practice  of  conveyancing, 
in  which  the  theoretical  rules  of  real 
property  law  are  referred  to  only  for 
the  purpose  of  elucidating  the  practice. 


1865 

The  treatise  is  the  production  of  a 
person  of  great  merit  and  stiU  greater 
promise.” — Solicitors'  Journal. 

“The  work  is  clearly  and  agreeably 
written,  and  ably  elucidates  the  subject 
in  hand.” — Justice  of  the  Peace. 


BARRY’S  FORMS  IN  CONVEYANCING. 

FOEMS  and  PEECEHENTS  in  CONVEYANCINa ; 
with  Introduction  and  Practical  Notes.  By  W.  Whitt^vicer 
Barry,  of  Lincoln’s  Inn,  Barrister-at-Law,  Author  of  a 
“Treatise  on  the  Practice  of  Conveyancing.”  8vo.  21s.  cl.  1872 
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HERTSLET’S  TREATIES. 

Qi  TEEATIES  of  Commerce,  Navigation 

Slave  Trade,  Post  Office  Communications,  Copyright  &c.  at 
present  subsisting  between  Great  Biitain  and  Foreign  Powers. 

Authentic  Documents  by  Edward  Hertslet] 

&e.°- U’  ^^8  “ m 

price  30s.,  Vol.  X.  price  30s.,  Vol.  XL  price  30s.,  Vol.  XII.  vXe  Tof  xfn 

vrr’  42s.  cloth,  may  he  had  separately  to  complete  sets 

Twelve  published  Volu^,  which 
Index  IS  also  sold  separately,  price  10s.  cloth.  wmcn 

HERTSLET’S  TREATIES  OH  TRADE  AND  TARIFFS. 

TEEATIES  AND  TAEIFFS  regulating  the  Trade 
between  Great  Bntam  and  Foreign  Nations,  and  extracts  of  the 
ireaties  between  Foreign  Powers,  containing  “Most  Favoured 
Nation  Clauses  apphcable  to  Great  Britain  in  force  on  the  1st 
January,  1875  By  Edward  Hertslet,  Esq.,  C.B.,  Librarian 
and  Keeper  of  the  Papers,  Foreign  Office.  Part  I.  (Austria). 
Eoyal  8vo.  7s.  6d  cloth.  Part  II.  (Turkey).  iL.  cloth. 

V Part  IV.  (China).  10s.  cloth. 

Part  V.  (Spam).  E.  Is.  cloth.  Part  VI.  (Japan).  15s.  cloth. 

INGRAM’S  LAW  OF  COMPENSATION.-Second  Edit. 

COMPENSATION  to  LAND  and  HOUSE  OWNEES: 
being  a Treatise  on  the  Law  of  the  Compensation  for  Interests 
in  Lands,  &c.  payable  by  Railway  and  other  Public  Companies ; 
mth  an  Appendix  of  Forms  and  Statutes.  By  Thomas  Dukbar 
Ingram,  of  Lmcoln’s  Inn,  Esq.,  Barrister-at-Law,  now  Professor 
of  Jtu'isprudence  and_  Indian  Law  in  the  Presidency  College, 
Calcutta.  Second  Edition.  By  J.  J.  Elmes,  of  the  Inner  Temple, 
Esq.,  Barnster-at-Law.  Post  8vo.  12s.  cloth.  1869 

“ Whether  for  companies  taking  land 
or  holding  it,  Mr.  Ingram’s  volume  wiR 
he  a welcome  guide.  With  this  in  his 
hand  the  legal  adviser  of  a company,  or 
of  an  owner  and  occupier  whose  pro- 
perty is  taken,  and  who  demands  com- 
pensation for  it,  cannot  fail  to  perform 
his  duty  rightly.” — Law  Times. 


“ This  work  appears  to  be  carefully 
prepared  as  regards  its  matter.  This 
edition  is  a thhd  larger  than  the  first ; 
it  contains  twice  as  many  cases,  and  an 
enlarged  index.  It  was  much  called  for 
and  doubtless  will  be  found  very  useful 
by  the  practitioner.” — Law  Magazine. 


FORBES  ON  SAVINGS  BANKS. 

THE  LAW  EELATING  TO  TEU8TEE  AND  POST 
OFFICE  SAVINGS  BANKS,  with  Notes  of  Decisions  and 
Awards  made  by  the  Barrister  and  Registrar  of  Friendly 
Societies.  By  Urquhart  A.  Forbes,  of  Lincoln’s  Iiin,  Esq., 
Barnster-at-Law.  1 vol.,  12mo.,  Is.  Qd.  cloth.  1878 
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HIGGINS’S  DIGEST  OE  PATENT  CASES. 


A DIGEST  of  the  EEPOETED  CASES  relating  to  the 
Law  and  Practice  of  LETTEES  PATENT  for  INVENTIONS, 
decided  from  the  passing  of  the  Statute  of  Monopolies  to  the 
present  time.  By  Clement  Higgins,  M.A.,  E.O.S.,  of  the 
Inner  Temple,  Barrister-at-Law.  8vo.  10s.  cloth,  net.  1875 


“ Mr.  Higgins’s  work  will  be  useful 
as  a work  of  reference.  Upwainis  of  700 
cases  ai'e  digested ; and,  besides  a table 
of  (intents,  there  is  a full  index  to  the 
subject  matter ; and  that  index,  which 
greatly  enhances  the  viUue  of  the  book, 
must  have  cost  the  author  much  time, 
labour  and  thought.” — Law  Journal. 

“ ‘ This  is  essentially,’  says  Mi-.  BQig- 
gins  in  his  preface,  ‘ a book  of  reference.’ 
It  remains  to  be  added  whether  the 
compilation  is  reliable  and  exhaustive. 
It  is  only  fair  to  say  that  we  think  it  is ; 
and  we  will  add,  that  the  arrangement 
of  subject  matter  (chronological  under 
each  heading,  the  date,  and  double  or 
even  treble  references  being  appended 


to  every  decision),  and  the  neat  and 
carefully  executed  index  (which  is  de- 
cidedly above  tlie  average)  are  such  as 
no  reader  of  ‘ essentially  a book  of  refer- 
ence’ could  quarrel  -svith.” — Solicitors’ 
Journal. 

“ The  very  elaborate  Digest  just  com- 
pleted by  Mr.  Higgins  is  worthy  of  being 
recognized  by  the  profession  as  a tho- 
rouglily  useful  book  of  reference  upon 
the  subject.  Mr.  Higgins’s  object  has 
been  to  supply  a reliable  and  exhaus- 
tive summai-y  of  the  reported  patent 
cases  decided  in  English  courts  of  law 
and  equity,  and  this  object  he  appears 
to  have  attained.” — Mining  Journal. 


♦ 


DOWELL’S  INCOME  TAX  LAWS. 


THE  INCOJME  TAX  LAWS  at  present  in  force  in  the 
United  Kingdom,  with  practical  Notes,  Appendices  and  a copious 
Index.  By  Stephen  Dowell,  M.A.,  of  Lincoln’s  Inn,  Assistant 
Solicitor  of  Inland  Eevenue.  8vo.  12s.  6d.  cloth.  1874 


“ To  commissioners  and  aU  con- 
cerned in  the  working  of  the  Income 
Tax  jMt.  Dowell’s  book  will  be  of  gi-eat 
value.” — Law  Journal. 

“ For  practical  purposes  the  compila- 
tion must  prove  very  useful.” — Law 
Times. 

‘‘We  cap  honestly  commend  Mr. 
Dowell’s  work  to  our  readers  as  being 


well  done  in  every  respect.”  — Law 
Magazine. 

‘‘  Mr.  Dowell’s  official  position  emi- 
nently fits  him  for  the  work  he  has 
undertaken,  and  his  history  of  the 
Stamp  Laws  shows  how  carefully  and 
conscientiously  he  performs  what  he 
undertakes.” — Justice  of  the  Peace. 


DAVIS’S  CRIMINAL  LAW  CONSOLIDATION  ACTS. 

THE  CEIMINAL  LAW  CONSOLIDATION  ACTS, 
1861 ; with  an  Introduction  and  practical  Notes,  illustrated  by 
a copious  reference  to  Oases  decided  by  the  Court  of  Criminal 
Appeal.  Together  with  Alphabetical  Tables  of  Offences,  as  well 
those  punishable  upon  Summary  Conviction  as  upon  Indictment, 
and  including  the  Offences  under  the  New  Bankruptcy  Act,  so 
arranged  as  to  present  at  one  view  the  particular  Offence,  the 
old  or  new  Statute  upon  which  it  is  founded,  and  the  Limits  of 
Punishment;  and  a fuU  Index.  By  James  Edward  Davis, 
Esq.,  Barristor-at-Law.  12mo.  10s.  clo|;h.  1861 
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SHELFORD’S  SUCCESSION,  PROBATE  AND  LEGACY 
DUTIES. — Second  Edition. 

THE  LAW  relating  to  tlie  PEOBATE,  LEGACY 
DUTIES  in  ENGLAND,  IRELAND  and 
SLOiLAND,  including  all  the  Statutes  and  the  Decisions  on 
those  Subjects:  with  Foims  and  Official  Regulations.  By 
Leonard  Sheleoed,  Esq.,  of  the  Middle  Temple,  Barrister-at- 
Law.  The  Second  Edition,  with  many  Alterations  and  Additions 
12mo.  16s.  cloth.  1801 


SERVANTS. 


baylis’s  law  of  domestic 

By  Monckton.— Fourth  Edition. 

THE  EIGHTS,  DUTIES  AND  DELATIONS  OF 
DOMESTIC  SERVANTS  AND  THEIR  MASTERS  AND 
MISTRESSES.  With  a short  Account  of  Ser^mnts’  Institutions, 
&c.,  and  their  Advantages.  By  T.  Henry  Baylis,  M.A., 
Barrister-at-Law,  of  the  Inner  Temple.  Fourth  Edition,  with 
considerable  Additions,  by  Edward  P.  Monckton,  Esq.,  B.A., 
Barrister-at-Law,  of  the.  Inner  Temple.  Fscap.  8vo.  2s.  1873 

SEABORNE’S  LAW  OF  VENDORS  & PURCHASERS. 

Second  Edition. 

A CONCISE  MANUAL  of  the  LAW  of  VENDORS 
and  PURGHA.SEES  of  REAL  PROPERTY ; with  a Supple- 
ment, including  the  Vendor  and  Purchaser  Act,  1874,  with  Notes. 
2nd  Edit.  By  Henry  Seaborne.  Post8vo.l0s.'6d  cloth.  1879 

*#*  This  work  is  designed  to  f urnish  Practitioners  with  an  easy  means  of  reference  to  the 
Statutory  Enactments  and  Judicial  Decisions  regulating  the  Transfer  of  Real  Pro- 
perty, and  also  to  bring  these  authorities  in  a compendious  shape  under  the  attention 
of  Students. 

“ The  book  before  us  contains  a good 
deal,  especially  of  practical  information 
as  to  the  course  of  conveyancing  matters 
in  solicitors’  offices,  which  may  be  use- 
ful to  students.”— (SoZiciiors’  Journal. 

“ We  will  do  Mr.  Seaborne  the  justice 
to  say  that  we  beheve  his  work  will  be 
of  sorne  use  to  articled  and  other  clerks 
in  sohcitors’  offices,  who  have  not  the 
opportunity  or  inclination  to  refer  to  the 
standard  works  from  which  his  is  com- 
piled.”— Law  Journal. 

“ The  value  of  Mr.  Seaborne’s  book 
consists  in  its  being  the  most  concise 
summary  ever  yet  published  of  one  of 


the  most  important  branches  of  the 
law.  The  student  will  find  this  book 
a useful  introduction  to  a dry  and 
difficult  subject.” — Law  Examination 
J ournal. 

“ Intended  to  furnish  a ready  means 
of  access  to  the  enactments  and  deci- 
sions governing  that  branch  of  the  law.” 
— The  Times. 

“ The  book  wfil  be  found  of  use  to  the 
legal  practitioner,  inasmuch  as  it  will, 
so  far  as  regards  established  points  of 
law,  be  a handier  work  of  reference  than 
the  longer  treatises  we  have  named.” — 
Athenaeum. 


TOMKINS’  INSTITUTES  OF  ROMAN  LAW. 

THE  INSTITUTES  OF  ROMAN  LAW.  Part  I., 
containing  the  Sources  of  the  Roman  Law  and  its  External 
History  till  the  Decline  of  the  Eastern  and  Western  Empires. 
By  Frederick  Tomkins,  M.A.,  D.O.L.,  Barrister-at-Law,  of 
Lincoln’s  Inn.  Roy.  8vo.  1 2s.  (To  he  completed  in  3 Parts.)  1867 
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DREWRY’S  EaUITY  PLEADER. 

A CONCISE  TEEATISE  on  tlie  Prineii^les  of  EQUITY 
PLEADING,  with  Precedents.  0.  Stewart  Drewry,  Esq., 
of  the  Inner  Temple,  Barrister-at-Law.  12ino.  6s.  hoards.  1858 

GAIUS’  ROMAN  LAW.— By  Tomkins  and  Lemon. 

{Dedicated  hy  permission  to  Lord  Chancellor  Hatherley.) 

THE  COMMENTAEIES  of  GAIUS  on  the  EOMAN 
LAW:  with  an  English  Translation  and  Annotations.  By 
Frederick  J.  Tomkiks,  Esq.,  M.A.,  D.C.L.,  and  William 
George  Lemon,  Esq.,  LL.B.,  Barristers-at-Law,  of  Lincoln’s 
Inn.  8yo.  27s.  extra  cloth.  1869 

BRANDON’S  LAW  OF  FOREIGN  ATTACHMENT. 

A TEEATISE  upon  the  CUSTOMAEY  LAW  of 
FOREIGN  ATTACHMENT,  and  the  PRACTICE  of  the 
hLlYOR’S  COURT  of  the  CITY  OF  LONDON  therein.  With 
Forms  of  Procedure.  By  Woodthorpe  Brandon,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law.  8vo.  14s.  cloth.  1861 

— ♦ — 

MOSELEY  ON  CONTRABAND  OF  WAR. 

WB.AT  IS  CONTEABAND  OF  WAE  AND  WHAT 
IS  NOT.  A Treatise  comprising  all  the  American  and  Enghsh 
Authorities  on  the  Subject.  By  Joseph  M!oseley,  Esq.,  B.C.L., 
Banlster-at-Law.  Post  8vo.  os.  cloth.  1861 


SMITH’S  BAR  EDUCATION. 

A HISTOEY  of  EDUCATION  for  the  ENGLISH 
BAR,  with  SUGGESTIONS  as  to  SUBJECTS  and  METHODS 
of  STUDY.  By  Philip  Anstie  Smith,  Esq.,  M.A.,  LL.B., 
Barrister-at-Law.  8vo.  9s.  cloth.  1860 


WILLS  ON  EVIDENCE.— Fourth  Edition. 

AN  ESSAY  on  the  PEINCIPLES  of  CIECUMSTAN- 
TT  A Ti  EVIDENCE.  Illustrated  hy  numerous  Cases.  By  the 
late  WiLLiAAi  Wills,  Esq.  Fourth  Edition.  Edited  by  his  Son, 
Alfred  Wills,  Esq.,  Barrister-at-Law.  8vo.  10s.  cloth.  1862 

LUSHINGTON’S  NAVAL  PRIZE  LAW. 

A MANUAL  of  NAVAL  PEIZE  LAW.  By  Godfrey 
Lushington,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 
Royal  8vo.  lOs.  6cZ.  cloth.  1866 
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ROUSE’S  COPYHOLD  ENFRANCHISEMENT 
manual.— Third  Edition.  i 

The  COPYHOLD  ENFEANCHISEMENT  MANUAL- 

subject  in  the  Legal,  Practical  and 
Matheniatical  of  View;  giving  numerous  Porms,  Pules 

Tables  and  Instructions  for  Calculating  the  Values  of  the  Lord’s 
Rights;  Suggestions  to  Lords’  Stewards,  and  Copyholders,  pro- 
tective  of  their  several  Interests,  and  to  Valuers  in  perfon^iLce 
of  then  Duties;  and  including  the  Act  of  1858,  and  Proceedings 
m_  Enfranchisement  under  it.  By  Eolla  Eouse,  Esq.,  of  the 
]^ddle  Temple,  Barrister-at-Law.  Third  Edition,  much  enlarged, 
izmo.  10s.  6a.  cloth.  |ggg 

te’.  PracM  Man  and  PractSi  iH,  ^ o' 


HEALES’S  HISTORY  AND  LAW  OF  PEWS. 

of  CHUECH  SEATS 
or  PEWS.  By  Alfred  Heales,  E.S.A.,  Proctor  in  Doctors’ 
Commons.  2 vols.  8vo.  16s.  cloth.  I872 


“ Altogether  we  can  commend  Mr. 
Heales’s  hook  as  a well  conceived  and 
weU  executed  work,  which  is  evidence 


of  the  author’s  industry,  talent  and 
learning.” — Law  Journal. 


BRABROOK’S  WORK  ON  CO-OPERATION. 

THE  LAW  and  PEACTICE  of  CO-OPEEATIVE  or 
INDUSTEIAL  and  PEG VIDENT  SOCIETIES ; including  the 
'^mding-up  Clauses,  to  which  are  added  the  Law  of  Erance  on 
me  same  subject,  and  Eemarks  on  Trades  Unions.  By  Edward 
W.  Brabrook,  E.S.A.,  of  Lincoln’s  Inn,  Esq.,  Barrister-at-Law, 
Assistant-Eegistrarof  Eriendly  Societies  in  England.  6s.  cl.  1869 


COOMBS’  SOLICITORS’  BOOKKEEPING. 

A MANUAL  OF  SOLICITOES’  BOOKKEEPING: 
comprising  practical  exemplifications  of  a concise  and  simple 
plan  of  Double  Entry,  with  Forms  of  Account  and  other  Books 
relatmg  to  Bills  of  Costs,  Cash,  &c.,  showing  their  operation, 
giving  ejections  for  keeping,  posting  and  balancing  them,  and 
instructions  for  drawing  costs.  Adapted  for  a large  or  small, 
sole  OT  partnership  business.  By  W.  B.  Coombs,  Law  Accountant 
and  Costs  Draftsman.  1 vol.  8vo.  10s.  6d.  cloth.  1868 

The  various  Account  Books  described  in  the  above  worky  the  forms  of  which  are  copy-- 
Tight,  may  he  had  from  the  Publishers,  at  the  prices  stated  in  the  work  at  page  274. 
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WIGRAM  ON  WILLS.— Fourtli  Edition. 

AN  EX^^MINATION  OF  THE  EULES  OE  LAW 
respecting:  the  Admission  of  EXTEINSIC  EVIDENCE  in  Aid 
of  the  INTERPEETATION  of  WILLS.  By  the  Eight  Hon.  Sir 
W IGRAM,  Knt.  The  Fourth  Edition,  prepared  for  the  press, 
mth  the  sanction  of  the  learned  Author,  by  W.  KNox  Wigram, 
M.A.,of  Lincoln’sInn,Esq.,Barnster-at-La-w.  8vo.  11s.  cl.  1858 

LAWRENCE’S  PARTITION  ACTS,  1868  and  1876. 

THE  COMPULSOEY  SALE  OF  EEAL  ESTATE 
under  the  POWEES  of  the  PAETITION  ACT,  1868,  as  Amended 
by  the  Partition  Act,  1876.  By  Philip  Hexry  Lawrence,  of 
Lincoln’s  Inn,  Esq.,  Barrister-at-Law.  8vo.  8s.  cloth.  1877 

“Mr.  Lawrence  is  evidently  ac-  suit.  On  the  sale  of  land  the  whole 
quainted  -with  his  subject.  He  explains  subject  is  ably  treated,  and  the  book 
the  state  of  the  law  previous  to  the  contains,  amongst  other  things,  a valu- 
Statute  of  1868,  and  the  means  by  which  able  selection  of  leading  eases  on  the 
under  it  persons  may  now  maintain  a subject.” — Justice  of  the  Peace. 

BUND’S  LAW  OF  SALMON  FISHERIES. 

THE  LAW  relating  to  the  SALMON  FISHEEIES 
of  ENOLAND  and  WALES,  as  amended  by  “The  Salmon 
Fishery  Act,  1873;”  -ydth  the  Statutes  and  Oases.  By  J.  W. 
Willis  Buxi),  M.A.,  LL.B.,  of  Lincoln’s  Inn,  Barrister-at-Law, 
Vice-Chairman  Severn  Fishery  Board.  Post  8vo.  15s.  cl.  1876 

“ Mr.  Bund  has  done  the  work  excel-  “We  have  always  found  his  opinion 

lently  well,  and  nothing  further  in  this  sound,  and  his  explanations  clear  and 
way  can  be  desired.”— TAe  Field.  lucid.”— Land  and  Water. 

TROWER’S  CHURCH  BUILDING  LAWS,  Continued 
to  1874. 

THE  LAW  of  the  BUILDING-  of  CHUECHES, 
PAESONAGES,  and  SCHOOLS,  and  of  the  Di-vision  of  Parishes 
and  Places.  By  Charles  Francis  Trower,  M.A.,  of  the  Inner 
Temple,  Esq.,  Barrister-at-La-w,  late  Fello-w  of  Exeter  College, 
Oxford,  and  late  Secretary  of  Presentations  to  Lord  Chancellor 
WestburjL  Post  8vo.  9s.  cloth.  1874 

***  The  Supplement  may  he  had  separately,  price  Is.  seioed. 

BULLEY  & BUND’S  NEW  BANKRUPTCY  MANUAL. 

A IVIANUAL  OF  THE  LAW  AND  PEACTICE 
OF  BANKEUPTCY  as  Amended  and  Consolidated  by  the 
Statutes  of  1869,  -vdth  an  APPENDIX  containing  the  Statutes, 
Orders  and  Forms.  By  John  F.  Bulley,  B.A.,  and  J.  W. 
Willis  Bund,  M.A.,LL.B.,  Barristers-at-La-w.  12mo.  16s.  cloth. 
With  a Supplement  including  the  Orders  to  April,  1870. 

The  Supplement  may  be  had  separately,  Is.  sewed. 
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OKE’S  MAGISTERIAL  SYNOPSIS.— Twelfth  Edit 
THE  MAGISTEEIAL  SYNOPSIS:  a Practical  Guide 
for  Magistrates,  their  Clerks,  Solicitors,  and  Constables;  com- 
prising Summary  Convictions  and  Indictable  Offences,  with  their 
Penalties,  Punishments,  Procedure,  &c.;  alphabetically  and 
tubularly  arranged : with  a Copious  Index.  Twelfth  Edition,  much 
enlarged.  By  Thomas  W.  Saunders,  Esq.,  late  Recorder  of 
Bath,  and  now  one  of  the  Metropolitan  Pohce  Magistrates.  In 
2yols.  8vo.  60s.  cloth;  70s.  calf.  1876 


“ Twelve  editions  in  twenty- 
eight  years  say  more  for  the  prac- 
tical utility  of  this  work  than  any 
numher  of  favourable  reviews.  Y et 
we  feel  hound  to  accord  to  the 
learned  Recorder  of  Bath  the  praise 
of  having  fully  maintained  in  the 
present  edition  the  well-earned  re- 
putation of  this  useful  hook.”  — 
Law  Magazine, 

‘ ‘ The  industrious,  capable  and 
painstaking  Recorder  of  Bath  (Mr. 
T.  W.  Sannders)  has  edited  the 
twelfth  edition  of  Oke’s  Magisterial 
Synopsis.  The  law  administered 
by  magistrates,  like  almost  every 


other  branch  of  our  jurisprudence, 
goes  on  growing  almost  every  day 
of  the  legal  year,  and  a new  edition 
of  such  a work  as  this  every  few 
years  means  no  small  amount  of 
labour  on  the  part  of  the  editor. 
The  array  of  statutes  which  have 
been  passed  during  the  last  four 
years  requiring  the  attention  of 
justices  is  formidable  enough,  as 
appears  by  Mr.  Saunders’s  preface. 
We  are  glad  to  see  that  Mr.  Saun- 
ders has  bestowed  great  care  in  the 
revision  of  the  index,  which  is  now 
a feature  in  the  work.” — Law 
Times. 


OKE’S  HANDY  BOOK  OP  THE  GAME  LAWS.— 3rd  Ed. 

A HANDY  BOOK  OE  THE  GAME  LAWS;  containing 
the  whole  Law  as  to  Game,  Licences  and  Certificates,  Gun 
Licences,  Poaching  Prevention,  Trespass,  Eahhits,  Deer,  Dogs, 
Buds  and  Poisoned  Grain,  Sea  Birds,  Wild  Birds,  and  Wild 
Fowl,  and  the  Rating  of  Game  throughout  the  United  Kingdom. 
Systematically  arranged,  with  the  Acts,  Decisions,  Notes  and 
Forms,  &c.  Third  Edition.  By  J.  W.  Willis  Bund,  M.A., 
LL.B.,  of.  Lincoln’s  Inn, Esq.,  Barrister-at-Law;  Vice-Chairman 
of  the  Severn  Fishery  Board.  Post  8vo.  14s.  cloth.  1877 


“ A hook  on  the  Game  Laws, 
brought  up  to  the  present  time, 
and  including  the  recent  acts  with 
regard  to  wild  fowl,  &c.,  was  much 
needed,  and  Mr.  Willis  Bund  has 
most  opportunely  supplied  the  want 
by  bringing  out  a revised  and  en- 
larged edition  of  the  very  useful 
handy  hook  of  which  the  late  Mr. 
Oke  was  the  author.  The  com- 
prehensive nature  of  the  work  is 
shown  by  the  voluminous  title 
page,  and  the  extent  to  which  the 
book  is  expanded  will  he  under- 
stood when  we  say  that  it  contains 
about  150  pages  more  than  the  last 
edition.” — The  Field. 




‘ ‘ The  editorship  of  the  present 
publication  has,  we  are  happy  to 
say,  fallen  into  such  able  hands  as 
those  of  Mr.  Willis  Bund.  In  con- 
clusion, we  would  observe  that  the 
present  edition  of  the  above  work 
will  be  found  by  legal  men  or  others 
who  requu-e  any  rehahle  iaforma- 
tion  on  any  subject  connected  with 
the  game  laws,  of  the  greatest 
practical  utihty,  and  that  landed 
proprietors,  farmers,  and  sports- 
men will  find  ‘ Oke’s  Game  Laws’ 
an  invaluable  addition  to  their 
libraries,  and  an  easy  means  of 
enlightening  themselves  on  a sub- 
ject which  closely  affects  them.” — 
Land  and  Water. 


MESSRS.  BUITERWORTH,  7,  FLEET  STREET,  E.C. 
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SAUNDERS’S  SUMMARY  JURISDICTION  ACT,  1879. 

THE  SUMMAEY  JUEISDICTION  ACT,  1879,  with 
Notes,  Eeferences  and  Index ; together  with  a Synopsis  of  Offences 
enacted  since  the  last  edition  of  Oke’s  Magisterial  Synopsis, 
arranged  as  a convenient  Supplement  to  that  work.  By  Thomas 
W.  Satjxders,  Esq.,  MetropoHtan  Police  Magistrate,  and  Editor 
of  Oke’s  Magisterial  Synopsis  and  Formulist.  In  1 vol.  8vo. 
os.  cloth.  1879 

■ 


OEIE’S  MAGISTERIAL  EORMULIST.— Fifth  Edition. 


THE  jMAGISTEEIAL  FOEMULIST  : being  a Com- 
plete Collection  of  Forms  and  Precedents  for  j)ractical  nse  in 
all  Cases  out  of  Quarter  Sessions,  and  in  Parochial  Matters,  by 
Magistrates,  their  Clerks,  Attornies  and  Constables.  By  GtEORGE 
C.  Oke,  Author  of  “The  Magisterial  Sjuiopsis,”  &c.  Fifth 
Edition,  enlarged  and  improved.  By  Thomas  W.  Satthders, 
Esq.,  late  Recorder  of  Bath,  and  now  one  of  the  Metropohtan 
Police  Magistrates.  In  1 vol.  8vo.  38s.  cloth;  43s.  calf.  1876 


“Mr.  Saunders  has  not  been 
called  upon  to  perform  the  func- 
tions of  an  annotator  merely.  He 
has  had  to  create,  just  as  Mr.  Oke 
created  when  he  wrote  his  book, 
'rhis,  of  course,  has  necessitated 
the  enlargement  and  remodelling 
of  the  index.  No  work  probably  is 
in  more  use  in  the  offices  of  magis- 
trates than  ‘Oke’s  Fonnulist. ’ That 
it  should  be  reliable  and  compre- 


hend recent  enactments  is  of  the 
very  fii’st  importance.  In  selecting 
Mr.  Saunders  to  follow  in  the  steps 
of  Mr.  Oke  the  publishers  exercised 
wise  discretion,  and  we  congratu- 
late both  author  and  publishers 
upon  the  complete  and  very  ex- 
cellent manner  in  which  this  edition 
has  been  prepared  and  is  now  pre- 
sented to  the  profession.” — Zaw 
Times. 


OER’S  LAWS  AS  TO  LICENSING  INNS,  &c.— Second 
Edit. 


THE  LAWS  AS  TO  LICENSING  INNS,  &c. ; 
containing  tbe  Licensing  Acts,  1872  and  1874,  and  the  other 
Acts  in  force  as  to  Ale-houses,  Beer-houses,  Wine  and  Refresh- 
ment-houses, Shops,  &c.,  where  Intoxicating  Liquors  are  sold, 
and  BilHard  and  Occasional  Licences.  Sj^stematically  arranged, 
with  Explanatory  Notes,  -the  authoiized  Forms  of  Licences, 
Tables  of  Offences,  Index,  &c.  By  George  C.  Oke,  late  Chief 
Clerk  to  the  Lord  Mayor  of  London.  Second  Edition,  by 
W.  C.  Geek,  Esq.,  Barrister-at-Law.  Post8vo.  10s.  cloth.  1874 


“The  arrangement  in  chapters 
by  Mr.  Oke  seems  to  us  better  than 
the  plan  pursued  by  the  authors  of 
the  rival  work ; and  we  think  that 
Mr.  Glen  has  done  well  to  leave  in 
many  cases  a concise  statement  of 


the  effect  of  the  legislation  repealed 
by  the  late  act.  He  also  gives  a 
useful  list  of  places  beyond  the 
metropolitan  district  and  in  the 
police  district.”— Jour- 
nal. 
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OKE’S  PISHERY  EAWS. — Second  Edition  by  Bund. 

THE  nSHEHY  LAWS  : A Handy  Book  of  tke  Fishery 
Laws ; containing  the  Law  as  to  Fisheries,  Private  and  Public, 
in  the  Inland  Waters  of  England  and  Wales,  and  the  Fresh- 
water Fisheries  Preservation  Act,  1878.  Systematically  ar- 
ranged : with  the  Acts,  Decisions,  Notes,  and  Forms,  by  George 
0.  Oke.  Second  Edition,  by  J.  W.  Willis  Bund,  M.A.,  LL.B,, 
of  Lincoln’s  Inn,  Barrister-at-Law,  Chairman  of  the  Severn 
Fishery  Board.  Post  8vo.  5s.  cloth.  1878 


“ This  is  a second  edition  of  Mr. 
Oke’s  book  on  the  Fishery  Laws, 
edited  hy  Mr.  Willis  Bund.  It  is 
a capital  and,  as  it  professes  to  be 
in  its  title,  a handy  book  on  fishery 
law ; for,  by  simply  turning  to  the 
index,  the  inquirer  who  may  be 
perplexed  upon  any  point  of  fishery 
law  can  find  his  case  stated  in  a 
condensed  and  simple  form  which 
will  probably  tell  him  all  he  wishes 


to  know.  Considering  how  very 
diffuse  fishery  law  is,  and  the  num- 
ber of  acts  of  parliament  it  now 
involves,  the  compressing  of  it  into 
so  small  a space  has  been  done 
wonderfully  well.”— 7%e  Field. 

“This  is  an  extremely  useful 
little  work,  and  one  which  should 
he  read  by  every  English  and 
Welsh  angler.” — Fublisliers’  Cir- 
cular. 


OKE’S  LAW  or  TURNPIKE  ROADS.— Second  Edit. 

THE  LAW  OF  TUENPIKE  EOADS ; comprising  tke 
whole  of  the  General  Acts  now  in  force,  including  those  of  1861; 
the  Acts  as  to  Union  of  Trusts,  for  facilitating  Arrangements  with 
their  Creditors;  as  to  the  interference  by  Eailways  with  Eoads, 
their  Non-repair,  and  enforcing  Contributions  from  Parishes, 
&c.,  practically  arranged.  With  Cases,  copious  Notes,  all  the 
necessary  Forms,  and  an  elaborate  Index,  &c.  By  George 
C.  Oke.  Second  Edition.  12mo.  18s.  cloth.  1861 


THE  LAW  EXAMINATION  JOURNAL. 

THE  LAW  EXAMINATION  JOUENAL.  Edited  by 
Herbert  Newman  Mozley,  M.A.,  Fellow  of  King’s  College,  ! 
Cambridge ; and  of  Lincoln’s  Inn,  Esq.,  Barrister-at-Law.  ; 
(Pubhshed  every  Legal  Sittings.)  j 

Contents  of  No.  XLII.  (Hilary  1880). — I.  Orders  imder  Settled  Estates  Act, 

1877  (Rules  1 to  6,  and  Forms  1 to  4).  II.  Statutes  of  1879  (cc.  18  to  49).  m. 
Digest  of  Cases.  IV.  Final  Examination,  January,  1880 : Questions  and  Answers. 

V.  Intermediate  Examination,  January,  1880  : Questions  and  Answers.  VI.  Cor- 
respondence and  Notices.  I 

Price  Is.  each  Number,  by  post  Is.  Id.  Nos.  34  <fc  35  [double  number),  price  2s., 

by  post  2s.  2d. 

***  All  bach  numbers,  commencing  with  No.  I.,  may  be  had. 


***  Copies  of  Vol.  I.  of  the  Law  Examination  Journal,  containing  Nos.  1 to  14,  vnth 
full  Indexes  and  Tables  of  Oases  Cited,  may  now  be  had,  price  16s.  bound  in  cloth. 

Vol.  II.  of  the  same  is  also  now  ready,  containing  Nos.  16  to  28,  with  Index,  price  in 
cloth,  16s. 

The  Index  to  Vol.  II.  may  be  had  separately  to  complete  copies  for  binding,  price  6d. 
sewed. 
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HUNT’S  BOUNDARIES,  FENCES  & FORESHORES.— 
Second  Edition. 

A TREATISE  on  tlie  LAW  relating-  to  BOUNDARIES 
and  FENCES,  and  to  the  Eights  of  Property  on  the  Sea  Shore 
and  in  the  Beds  of  Public  Eivers  and  other  Waters.  Second 
Edition.  By  Arthur  Joseph  Hunt,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.  12mo.  12s.  cloth.  1870 


“ There  are  few  more  fertile  sources 
of  litigation  than  those  detilt  ■with  in 
liH.  Hunt’s  valuable  hook.  It  Ls  suffi- 
cient here  to  say  that  the  voliune  ought 
to  have  a larger  circulation  than  ordi- 
narily belongs  to  law  books,  that  it 
ought  to  be  found  in  every  country 
entleman’s  hbnuy,  that  the  cases  are 
roug;ht  down  to  the  latest  date,  and 
that  it  is  cai’efuUy  prepared,  clearly 
■written  and  well  edited.”— Xaw  3Ia//- 
azine. 

“ It  speaks  well  for  this  hook,  that  it 
has  so  soon  passed  into  a second  edition. 
That  its  utfiitj'  has  been  appreciated  is 
shown  by  its  success.  Mi’.  Hunt  has 
availed  himself  of  the  oppoi'tunity  of  a 
second  edition  to  note  up  all  the  cases  to 
this  time,  and  to  extend  considerably 
some  of  the  chapters,  especially  that 
which  treats  of  rights  of  property  on 


the  seashore  and  the  subjects  of  - sea 
walls  and  commissions  of  sewers.” — 
Law  Times. 

“Mr.  Himt  chose  a good  subject  for 
a separate  treatise  on  Boundaries  and 
Fences  and  Eights  to  the  Seashore,  and 
we  are  not  sui-prised  to  find-  that  a 
second  edition  of  his  book  has  been 
caUed  for.  The  present  edition  contains 
much  new  matter.  The  chapter  espe- 
cially which  treats  on  rights  of  property 
on  the  seashore,  which  has  been  greatly 
extended.  Additions  have  been  also 
made  to  the  chapters  relating  to  the 
fencing  of  the  property  of  mine  o'wners 
and  railway  companies,  AE  the  cases 
which  have  been  decided  since  the  work 
first  appeared  have  b6en  introduced  in 
their  proper  places.  Thus  it  will  be 
seen  this  new  edition  has  a considerably 
enhanced  value.” — Solicitors'  Journal. 


— — 

GRANT’S  LAW  OF  CORPORATIONS  IN  GENERAL. 

A PRACTICAT.  TREATISE  ON  THE  LAW  OF 
COEPOEATIONS  IN  GENERAL,  as  ■w^eU  Aggregate  as  Sole  ; 
iucluding  Municipal  Corporations,  EaEway,  Banking,  Canal  and 
other  oint-Stock  and  Trading  Bodies,  Dean  and  Chapters,  Uni- 
versities, Colleges,  Schools,  Hospitals,  "with  quasi  Corj)orations 
aggregate,  as  Guardians  of  the  Poor,  Church-Rurdens,  Church- 
wardens and  Overseers,  &c.,  and  also  Corporations  sole,  as  Bishops, 
Deans,Canons,  Archdeacons,  Parsons, &c.  By  James  Grant,  Esq. , 
of  the  Middle  Temple,  Barrister-at-Law.  Roy.  8vo.  26s.  bds.  1850 


COLLIER’S  LAW  OF  CONTRIBUTORIES. 

A TRKITISE  on  the  LAW  OF  CONTRIBUTORIES 
in  the  Winding-up  of  Joint-Stock  Companies.  By  Robert 
Collier,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  Post  8vo. 
9s.  cloth.  1875 


“Mr.  Collier’s  general  arrangement 
appears  to  have  been  carefully  devised, 
and  is  probably  as  neat  as  the  natm-e 
of  the  subject  admits  of.  It  is  impos- 
sible after  a perusal  of  the  book  to 
doubt  that  the  author  has  honestly 
studied  the  subject,  and  has  not  con- 
tented himself  with  the  practice  of 
piecing  together  head  notes  from  re- 
ports.”— Solicitors'  Journal. 


“Mr.  Collier  has  not  shrunk  from 
pointing  out  his  -vieAvs  as  to  the  recon- 
cilability of  apparently  coniSeting  deci- 
sions or  as  to  many  points  on  wluch  the 
law  is  still  unsettled ; without  making 
any  quotations  for  tlie  pm’pose  of  illus- 
trating the  above  remarks,  we  tliink  w'e 
are  justified  in  commending  this  treatise 
to  the  favourable  consideration  of  the 
profession.” — Law  Journal. 


C 
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THE  BAR  EXAMIHATIOH  JOURNAL 

THE  BAE  EXAMINATION  JOUENAI.,  containing 
the  Exa^ation  Papers  on  all  the  subjecta,  with  Answers,  set 
at  the  General  Examination  for  Call  to  the  Bar.  Edited  bv 
B.C.L.  M.A.,  Sir  E.  K.  Wilson,  Bart.,  M.A.^ 
and  W.  p.  Edwabds,  LL.B.,  Barnsters-at-Law.  3».  each,  by 

m2?oHn  Vl’- HU- 

io/iij  to  ilii.  18 /b,  both  inclusive,  may  now  be  had. 

***  2.  4,  6,  7 and  8 are  out 


THE 


PRELIMINARY  EXAMINATION  JOURNAL, 
And  Students’  Literary  Magazine. 

Edited  by  Ji^s  Eele  Benham,  fonnerly  of  King’s  CoUege,  London  • 
Author  of  “The  Student’s  Examination  Guide,”  &c.  ’ 

Now  Complete  in  huestions,  with' Answers, 

irom  1871  to  1875,  and  to  be  had  m 1 Vol.  8vo.,  price  18s.  cloth. 

Nos.  I.  to  XVIII.  may  stUl  be  had,  price  Is.  each,  by  post  Is.  \d. 


BALL’S  POPULAR  CONVEYANCER. 

THE  POPULAE  CONVEYANCEE ; being  a Compre- 
hensive,  Tbeoretical  and  Practical  Exposition  of  Conveyancing 
with  Concise  Precedents.  By  James  Ball.  8vo.  lOs.Gc^.cl.  1877 


“The  work  shows  that  Mr.  Ball  has 
a very  clear  conception  of  conveyancing; 
his  notes  are  well  written  and  compen- 
dious, and  the  precedents  have  been 


selected  with  great  care.  Such  a book 
must  commend  itself  to  students  and 
practitioners.” — Law  Times. 


CUTLER’S  CIVIL  SERVICE  OF  INDIA. 

ON  EEPOETING-  CASES  for  their  PEEIODICAL 
EXAMINATIONS  by  SELECTED  CANDIDATES  for  the 
CIVIL  SERVICE  of  INDIA.  Being  a Lecture  delivered  on 
Wednesday,  June  12,  1867,  at  King’s  CoUege,  London.  By 
John  Cutler,  B. A.,  of  Lincoln’s  Inn,  Barrister- at-Law,  Pro- 
fessor of  English  Law  and  Jurisprudence,  and  Professor  of 
Indian  Jurisprudence  at  King’s  CoUege,  London.  Sve.  Is. 

BROWNING’S  DIVORCE  AND  MATRIMONIAL 
PRACTICE. 

THE  PEACTICE  and  PEOCEDUEE  of  the  COUET 
for  DIVORCE  AND  MATRIMONIAL  CAUSES,  including 
the  Acts,  Rules,  Orders,  Copious  Notes  of  Cases  and  Forms  of 
Practical  Proceedings,  with  Tables  of  Costs.  By  W.  Ernst 
Browning,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.  Post 
8vo.  8s.  cloth.  1862 
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PHILLIPS’S  LAW  OF  LUNACY. 

THE  LAAV  CONCEENING  LUNATICS,  IDIOTS, 
and  PEESONS  OF  UNSOUND  MIND.  By  Charles  P. 
Phillips,  M.A.,  of  Lincoln’s  Inn,  Esq.,  Barrister-at-Law,  and 
Commissioner  in  Lunacy.  Post  8to.  18s.  cloth.  1858 


HOLLAND  ON  THE  FORM  OF  THE  LAW. 

ESSAYS  upon  the  EOEM  of  the  LAW.  By  Thomas 
Erskixe  Hollar’d,  M.A.,  Fellow  of  Exeter  College,  and 
Chichele  Professor  of  International  Law  in  the  University  of 
Oxford,  and  of  Lincoln’s  Inn,  Esq.,  Barrister-at-Law.  ■ 8vo. 
7s.  6d.  cloth.  1870 

WRIGHT  ON  THE  LAW  OF  CONSPIRACY. 

THE  LAW  OE  CEIMINAL  CONSPIEACIES  AND 
AGEEEMENTS.  By  R.  S.  Wright,  of  the  Inner  Temple,  Bar- 
rister-at-Law, Fellow  of  Oriel  Coll.,  Oxford.  8vo.  4s.  cloth.  1873 


CHITTY,  Jun.,  PRECEDENTS  IN  PLEADING.— Third 
Edition. 

CHITTY,  Jun.,  PEECEDENTS  in  PLEADING;  with 
copious  Notes  on  Practice,  Pleading  and  Evidence,  by  the  late 
Joseph  Chitty,  Jun.,  Esq.  Third  Edition.  By  the  late 
Tompsoh  Chitty,  Esq.,  and  by  Leoerio  Temple,  E.  G. 
WiLLLAMS,  and  Charles  Jeffery,  Esqrs.,  Barristers-at- 
Law.  Complete  in  1 vol.  royal  8vo.  38s.  cloth.  1868 


LOVESY’S  LAW  OF  MASTERS  AND  WORKMEN. 

The  LAW  of  AEBITEATION  bet’^veen  MASTEES  and 
WOEKIMEN,  as  founded  upon  the  Councils  of  Conciliation  Act 
of  1867  (30  & 31  Yict.  c.  105),  the  Master  and  Workmen  Act 
(5  Geo.  4,  c.  96),  and  other  Acts,  with  an  Introduction  and 
Notes.  By  C.  W.  Loyesy,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law.  12mo.  4s.  cloth.  1867 


The  Doctrine  of  Continuous  Voyages  as  applied  to 

CONTRABAND  of  WAR  and  BLOCKADE,  contrasted  with  the 
DECLARATION  of  PARIS  of  1856.  By  Sir  Travers  Twiss, 
Q.C.,  D.C.L.,  &c.,  &c..  President  of  the  Bremen  Conference, 
1876.  Read  before  the  Association  for  the  Reform  and  Codifi- 
cation of  the  Law  of  Nations  at  the  Antwerp  Conference,  1877. 
8vo.  2s.  6d.  sewed. 
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Mr.  Justice  Lush’s  Common  Law  Practice.  Bv  Dixon 

Third  Edition.  LUSH’S  PEACTICE  of  the  SUPERIOP 
COURTS  of  COMMON  LAW  at  WESTMINSTER,  in  aSs 
and  Proceedings  over  which  they  have  a common  Jurisdiction  • 
mth  Introductory  Treatises  respecting  Parties  to  Actions;  Attor- 
mes  and  Town  Agents,  _ their  Quahfications,  Rights,  ’Uuties 
Piivileges  and  Disabilities;  the  Mode  of  Suing,  whether  in 
Person  or  by  Attorney,  in  Forma  Pauperis,  &c.  &c.  &c.;  and 
^ Appendix,  containing  the  authorized  Tables  of  Cost.s  and 
Pees,  Forms  of  Proceedings  and  Writs  of  Execution.  Third 
Edition.  By  J oseph  Dixon,  of  Lincoln’s  Inn,  Esq.,  Barrister- 
at-Law.  2 vols.  8vo.  46s.  cloth.  J505 


The  Law  and  Facts  of  the  Alabama  Case  with  Reference 

to  the  Geneva  Arbitration.  By  J ames  O’Dowd,  Esq. , Barrister- 
at-Law.  8vo.  2s.  sewed. 


Grays  Treatise  on  the  Law  of  Costs  in  Actions  and 

other  PROCEEDINGS  in  the  Courts  of  Common  Law  at 
Westminster.  By  John  Gray,  Esq.,  of  the  Middle  Temple 
Barrister-at-Law.  8vo,  21s.  cloth.  I353 

Rules  and  Regulations  to  be  observed  in  all  Causes,  • 

SUITS  and  PROCEEDINGS  instituted  in  the  Consistory  Court 
of  London  from  and  after  the  26th  June,  1877.  By  Order  of  > 
the  Judge.  Royal  8 vo.  Is.  sewed.  i 

Pulling’s  Practical  Compendium  of  the  Law  and  Usage  < 

of  IMERCANTILE  ACCOUNTS ; describing  the  various  Rules  ' j 
of  Law  ^ affecting  them,  the  ordinary  mode  in  which  they  are  \ 
entered  in  Account  Books,  and  the  vaiious  Forms  of  Proceeding,  3 
and  Rules  of  Pleading,  and  Evidence  for  their  Investigation  at  j 
Common  Law,  in  Equity,  Bankruptcy  and  Insolvency,  or  by  | 
Arbitration.  With  a SUPPLEMENT,  containing  the  Law  of  | 
Joint  Stock  Companies’  Accounts,  under  the  W^inding-up  Acts  ‘J 
of  1848  and  1849.  By  Alexander  Pulling,  Esq.,  of  the  Inner  j 
Temple,  Barrister-at-Law.  12mo.  9s.  hoards.  ^ 


Foreshore  Rights.  Reportof  Case  of  Williams  Nicholson 

for  removing  Shingle  from  the  E oreshore  at  Withernsea.  Heard 
31st  May,  1870,  at  Hull.  8vo.  Is.  sewed. 

Hamel’s  International  Law. — International  Law  in  con- 
nexion with  Municipal  Statutes  relating  to  the  Commerce, 
Rights  and  Liabilities  of  the  Subjepts  of  Neutral  States  pending 
Foreign  War;  considered  with  reference  to  the  Case  of  the 
“Alexandra,”  seized  under  the  provisions  of  the  Foreign 
Enhstment  Act.  By  Felix  Hargrave  Hamel,  of  the  Inner 
Temple,  Barrister-at-Law.  Post  8vo.  3s.  sewed. 

Keyser  on  the  Law  relating  to  Transactions  on  the 

STOCK  EXCHANGE.  By  Henry  Keyser,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law.  12mo.  8s.  cloth. 
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A Memoir  of  Lord  LyndLurst.  By  William  Sidney 

Gibsox,  Esq.,  F.S.A.,  Barrister-at-Law,  of  Lincoln’s 

Inn.  Second  Etlition,  enlarged.  8vo.  2s.  (5d.  cloth. 

The  Laws  of  Barbados.  (By  Authority.)  EoyalSvo.  21s.  cl. 

Pearce’s  History  of  the  Inns  of  Court  and  Chancery; 
^^'ith  Notices  of  their  Ancient  Disciphne,  Rules,  Orders  and  Cus- 
toms, Readings,  Moots,  Masques,  Revels  and  Entertainments, 
including  an  account  of  the  Eminent  Men  of  the  Four  Learned 
and  Honourable  Societies — Lincoln’s  Inn,  the  Inner  Temple,  the 
Middle  Temple,  and  Gray’s  Inn,  &c.  By  Robert  R.  Pearce, 
Esq.,  Banister- at-Law.  8vo.  8s.  cloth. 

A Practical  Treatise  on  the  Law  of  Advowsons.  By 

J.  Mirehouse,  Esq.,  Barrister-at-La-w.  8vo.  14s.  boards. 

Field’s  Law  relating  to  Curates.  The  Law  relating  to 
PROTESTANT  CURATES  and  the  RESIDENCE  of  INCUM- 
BENTS or  their  BENEFICES  in  ENGLAND  and  IRELAND. 
By  C.  D.  Field,  M.A.,  LL.D.,  of  IT.  M.’s  Bengal  Cml  Service; 
Author  of  the  Law  of  Evidence  in  India,  &c.  Post  8vo.  6s.  cloth. 

Williams’  Introduction  to  the  Principles  and  Practice 

of  Pleading  in  the  Superior  Courts  of  Law,  embracing  an  Outline 
of  the  whole  Proceedings  in  an  Action  at  Law,  on  Motion  and  at 
Judges’  Chambers;  together  with  the  Rules  of  Pleading  and  Prac- 
tice, and  Forms  of  all  the  principal  Proceedings.  _ By  Watkin 
WiLLLAMS,  M.P.,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 
8vo.  12s.  cloth. 

The  Lord’s  Table:  its  true  Rubrical  Position.  The 

Piu’chas  Judgment  not  rehable.  The  Power  of  the  Laity  and 
Churchwardens  to  prevent  Romanizing.  Suggestions  to  the 
Laity  and  Parishes  for  the  due  ordering  of  the  Table  at  Com- 
munion Time.  The  Rubrical  Position  of  the  Celebrant.  By 
H.  F.  Napper,  Solicitor.  8vo.  Is.  sewed. 

Deane’s  Law  of  Blockade,  as  contained  in  the  Judgments 

of  Dr.  Lushington  and  the  Cases  on  Blockade  decided  duiing  1854. 
By  J.P.Dea2hE,D.C.L., Advocate inDoctors’Commons.  8vo.l0s.cl. 

Linklater’s  Digest  of  and  Index  to  the  New  Bankruptcy 

ACT,  and  the  accompanying  Acts  of  1869.  By  J ohn  Linklater, 
Solicitor.  Second  Edition.  Imperial  8vo.  3s.  6d.  sewed. 

Pothier’s  Treatise  on  the  Contract  of  Partnership. 
Translated  from  the  French,  with  Notes,  by  0.  D.  Tudor,  Esq. 
Barrister-at-Law.  8vo.  5s.  cloth. 

Norman’s  Treatise  on  the  Law  and  Practice  relating  to 
LETTERS  PATENT  for  INVENTIONS.  By  John  Paxton 
Norman,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law.  Post 
8vo.  7s.  6d.  cloth. 
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Francillon’s  Law  Lectures.  Second  Series.  Lectures, 

ELEMENTAEY  and  EAMILIAE,  on  ENGS-LISII  LAW.  By 
James  Er^cillon,  Eaq.,  County  Couit  Judge.  Eirst  and 
Second  Series.  8vo.  8s.  each.,  cloth. 

Gurney’s  System  of  Short  Hand,  as  used  by  both  Houses 

of  Parliament.  Seventeenth  Edition,  revised  and  improved. 
12mo.  3s.  6d.  cloth. 

“ Gurney’s  is,  we  believe,  admitted  to  be  the  best  of  the  many  systems.”— iata  Times. 

Gaches’  Town  Councillors  and  Burgesses  Manual.  The 

TOWN  CpUNCILLOES  AND  BUEGESSES  MANUAL:  a 
popular  Digest  of  Municipal  and  Sanitary  Law,  with  informa- 
tion as  to  Charters  of  Incorporation,  and  a useful  Collection  of 
Forms,  especially  adapted  for  newly  incorporated  Boroughs. 
By  Louis  Gaches,  LL.M.,  B.A.,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.  Post  8vo.  7s.  cloth. 

Hunter’s  Suit  in  Equity:  An  Elementary  View  of  the 

Proceedings  in  a Suit  in  Equity.  With  an  Appendix  of  Forms. 
By  S.  J.  Hunter,  B.A.,  of  Lincoln’s  Inn,  Barrister-at-Law. 
Sixth  Edition,  by  G.  W.  Lawrance,  M.A.,  Barrister-at-Law. 
Post  8vo.  12s.  cloth. 

Parkinson’s  Handy-Book  for  the  Common  Law  Judges’ 

CHAMBEES.  By  Geo.  H.  Parkinson,  Chamber  Clerk  to  the 
Hon.  Mr.  Justice  Byles.  12mo.  7s.  cloth. 

A Treatise  on  the  Law  of  Sheriff,  with  Practical  Forms 

and  Precedents.  By  Eichard  Clarke  Sewell,  Esq.,  D.C.L., 
Barrister-at-Law,  Fellow  of  Magdalen  College,  Oxford.  8vo.  IZ.  Is. 

Drainage  of  Land:  How  to  procure  Outfalls  by  Hew 

Drains,  or  the  Improvement  of  Existing  Drains,  in  the  Lands  of 
an  Adjoining  Owner,  under  the  powers  contained  in  Part  III.  of 
the  Act  24  & 25  Yict.  c.  133, 1861 ; with  Explanations  of  the  Pro- 
visions, and  Suggestions  for  the  Guidance  of  Landowners,  Occu- 
piers, Land  Agents  and  Surveyors.  By  J.  Wm.  Wilson,  Solicitor. 

Fearne’s  Chart,  Historical  and  Legigraphical,  of  Landed 

Property  in  England,  from  the  time  of  the  Saxons  to  the  present 
..Era,  displaying  at  one  idew  the  Tenures,  Modes  of  Descent  and 
Power  of  Alienation  of  Lands  in  England  at  all  times  during  that 
Period.  On  a sheet,  coloured,  6s. ; on  a roller,  8s. 

The  Ancient  Land  Settlement  of  England.  A Lecture 

delivered  at  University  College,  London,  October  17th,  1871. 
By  J.  W.  Willis  Bund,  M.A.,  Professor  of  Constitutional  Law 
and  History.  8vo.  Is.  sewed. 
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licrUsia^tical  llab)^ 

The  Case  of  the  Eev.  G.  C.  Gorham  against  the  Bishop 

of  Exeter,  as  heard  and  determined  by  the  J udicial  Committee 
of  the  Piivy  Conncil  on  appeal  from  the  Arches  Court  of  Canter- 
bury. By  Edward  E.  Moore,  M.A.,  Barrister-at-Law,  Author 
of  Moore’s  Pri\w  Council  Eoports.  Royal  8vo.  8s.  cloth. 

Coote’s  Practice  of  the  Ecclesiastical  Courts,  with  Forms 
and  Tables  of  Costs.  By  HEJfRY  Charles  Coote,  Proctor  in 
Doctors’  Commons,  &c.  One  thick  vol.  8vo.  28s.  boards. 

Biirder  i\  Heath.  Judgment  delivered  on  November  2, 
1861,  by  the  Eight  Honorable  Stephen  Lushihgtoh,  D.C.L., 
Dean  of  the  Arches.  EoHo,  Is.  sewed. 

The  Law  relating  to  Ritualism  in  the  United  Church  of 
England  and  Ireland.  By  E.  H.  Hamel,  Esq.,  Barrister-at- 
Law.  12mo.  Is.  sewed. 

Archdeacon  Hale’s  Essay  on  the  Union  between  Church 

and  STATE,  and  the  Establishment  by  Law  of  the  Protestant 
Reformed  Religion  in  England,  Ireland  and  Scotland.  By 
W.  H.  Hale,  M.A.,  Archdeacon  of  London.  8vo.  Is.  sewed. 

Judgment  of  the  Privy  Council  in  the  Case  of  Hebbert 
V.  Purchas.  Edited  by  Edward  Bullock,  of  the  Inner  Temple, 
Barrister-at-Law.  Royal  8vo.  2s.  6d. 

Judgment  delivered  by  Right  Hon.  Lord  Cairns  on  behalf 
of  the  Judicial  Committee  of  the  Pri’S'y  Council  in  the  Case  of 
Martin  v.  Mackonochie.  Edited  by  W.  Ernst  Browning,  Esq., 
Barrister-at-Law.  Royal  8vo.  Is.  6d.  sewed. 

Judgment  of  the  Right  Hon.  Sii’  Robert  J.  Phillimore, 
Official  Principal  of  the  Court  of  Arches,  mth  Cases  of  Martin  v. 
Mackonochie  and  Flamank  v.  Simpson.  Edited  by  Walter 
G.  F.  Phillimore,  B.A.,  of  the  Middle  Temple,  &c.  Second 
Edition,  royal  8vo.  2s.  6cZ.  sewed. 

The  Judgment  of  the  Dean  of  the  Arches,  also  the  Judg- 
ment of  the  PRIVY  COUNCIL,  in  Liddell  (clerk)  and  Home 
and  others  against  Westerton,  and  Liddell  (clerk)  and  Park  and 
Evans  against  Beal.  Edited  by  A.  F.  Bayeord,  LL.D.  Royal 
8vo.  3s.  6d.  sewed. 

The  Case  of  Long  v.  Bishop  of  Cape  Town,  embracing 

the  opinions  of  the  J udges  of  Colonial  Coui-t  hitherto  unpublished, 
together  with  the  decision'of  the  Privy  Council,  and  Preliminary 
Observations  by  the  Editor.  Royal  8vo.  6s.  sewed. 

The  Law  of  the  Building  of  Churches,  Parsonages  and 
Schools,  and  of  the  Division  of  Parishes  and  Places — continued 
to  1874.  By  Charles  Francis  Trower,  M.A.,  Banister-at- 
Law.  Post  8vo.  9s.  cloth. 

The  History  and  Law  of  Church  Seats  or  Pews.  By 

A.Heales,  F.S.  a.,  Proctor  inDoctors’Commons.  2 vols.  8vo.l6s.cl. 


PREPARING  FOR  PUBLICATION. 

^ * 

>'■  • 

Hertslet’s  Treaties,  Vol.  15.  in  i vol.  8vo. 

V 'i 

Dr.  Tristram’s  Practice  of  the  Probate  Division  of  the 

High  Court  of  Justice  in  Contentious  Matters.  In  1 vol.  8vo. 

A CoUpction  of  Mortgage  Precedents  and  Decrees  5 intended 

. a Companion  "Work  to  the  General  Law  of  Mortgage.  By  W.  R.  Fisher,  Rsq., 
of  Lincoln’s  Inn,  Barrister-at-Law.  In  1 vol.  royal  8vo. 

Law  Examination  Journal,  Ho.  45,  Michaelmas,  1880. 


Imprinted  at  London, 

nvmher  Seue7i  in  Flete  strete  within  Temple  harre^ 

whylom  the  signe  of  the  Hande  and  starre, 
and  the  Hovse  where  lined  Richard  Tottel, 
printer  tig  .Special  patented  of  tbe  tiohe^  of  tbe  ©ommon  laine 

in  the  seueral  reigns  of 

Kng  Edw.  VI.  and  of  the  qvenes  Marye  and  Elizabeth. 


Rlc™RD*i+TOTTEL 


1553—1880. 
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LAW  WORKS  ROR  STUDENTS. 

— ♦ — 

Stephen’s  Commentaries  on  the  liaws  of 
bTEPHE-NT,  Esq,,  LL.D.,  Judge  of  County  Courts. 
Ihe  Eighth  Edition.  Prepared  for  the  Press  by  Heney  St.  Jaimes 
^TEPHEN,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law.  4 voE 
ovo.  4(.  4s.  cloth. 

•'«*  This, Work  is  set  for  the  Intermediate  Examination  for  Solicitors 
for  1880  and  1881. 

20^cfo^  Whiteley’s  Concise  Law  Dictionary.  8vo. 
“ Law  students  deshous  of  cramming  will  find  it  acceptable.”— Zai4»  Timn 

E®tt?”8TO.’"  i£°doa“® 

.“ students’  hook;  the  best,  because  the  most  complete,  yet 
simphued,  instructor  ever  provided  for  him.” — Law  Times.  ^ 

Tudor’s.  Selection  of  Leading-  Cases  on  Real  Property, 
Conveyancing,  Wills  and  Deeds.  3rd  Edit.  Roy.  8vo.  21.  I2s  Grf 
cloth. 

Kelly’s  Conveyancing-  Draftsman.  Post  8vo.  6s.  cloth, 

“A  very  useful  little  book  for  conveyancing  practitioners,  i.  e.  for  soHcitors 
and  students.” — Law  Magazine. 

Po?Sto  ^&®cloth^^^°^^^®®  Simple  Contracts. 

A companion  volume  to  Underhill  on  Torts. 

Underhill’s  Law  of  Torts  or  Wrong-s.  Second  Edition. 
Post  bvo.  8s.  cloth. 

“ He  has  set  forth  the  elements  of  the  law  with  clearness  and  accuracy  ” 

Law  Times.  ' 

Underhill’s  Law  of  Trusts  and  Trustees.  Post  8vo.  8s.  cl. 

Fulton’s  Manual  of  Constitutional  History.  Post  Svo 
Is.  m.  cloth. 

Chute’s  Relation  of  Equity  to  Common  Law.  Post  Svo 
96'.  cloth. 

Trower’s  Manual  of  the  Prevalence  of  Equity  under 
Section  2o  of  the  Judicature  Act,  1873,  amended  by  the  Judicature 
Act,  1875.  By  Chaeles  Feancis  Teowee,  Esq.,  M.A.,  BarrEter  at 
Law.  In  Svo.  56.  cloth. 

In  8vo.,  3s.,  hy  post  3s.  Id.  Los.  3,  6,  7 and  9 to  16,  both  inclusive,  may  still  he  had. 

The  Bar  Examination  Journal,  Edited  hy  A.  D.  Tyssen 
and  W.  D.  Edwaeds,  Esqrs.,  Barristers-at-Law. 

In  8vo.,  Is.,  hy  post,  Is.  Id.  Nos.  1 to  38  may  still  he  had. 

The  Law  Examination  Journal  and  Law  Student’s  Ma- 
g-azine.  Edited  by  H.  N.  Mozlby,  Esq.,  Barrister-at-Law. 

Contents  of  each  Humbee.— Leading  Articles  by  the  Editor;  Eeviews  of 
Books ; Summary  of  new  Decisions  in  Banco  and  at  Nisi  Pitus ; Analysis 
of  the  more  important  practical  Statutes  of  the  Session;  Intermediate 
Examination  Questions  and  Answers ; Final  Examination  Questions  and 
Answers ; Notes  on  the  Examinations ; Correspondence. 

The  Preliminary  Examination  Journal  and  Students’ 
Literary  Magazine.  Edited  by  James  Eele  Benham,  for- 
merly of  King’s  College,  London.  Now  complete,  in  18  number's, 
and  giving  all  the  Questions  and  Answers  from  February,  1871,  to 
May,  1875,  both  inclusive,  bound  in  cloth,  price  18s.  The  numbers 
may  still  be  had  separately,  price  Is.  each,  by  post  Is.  Id. 


***  For  complete  Catalogue,  see  end  of  this  Book. 
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Mosely’s  Articled  Clerks’  Handy  Book,  with  Directions 
as  to  course  of  Study  and  other  useful  Iiifonnation.  2ud  Edition,  by 
Bedfokd.  Post  8vo.  8s.  0^/.  cloth. 

Roberts’  Principles  of  the  Court  of  Equity : a First  Book 
on  Equity  Jurisprudence.  Third  Edition.  8vo.  18s.  cloth. 

“ To  the  student  class  of  our  readers  we  cordially  recommend  it.” — Latv 
Journal. 

Ball’s  Popular  Conveyancer;  with  Forms.  8vo.  10s.  6d. 
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